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NOMINAL INDEX 

[228 CASES] 

Absence of Star denotes Cases of Provincial or Small Importance* 
* Indicates Cases of Great Importance* 

** Indicate Cases of Very Great Importance* 


A 


Abdul Hamid v. Hasan Raza 366 

Abdur Rahman (Sheikh) v. Sheikh 
Wall Mahamad 72 

Ajodha Tewari v, King-Emperor 131 
Anand Ram Pramhans v. Ramgulam 
Sahu 150 

Arjun Sahu v. Kelai Rath 436 

Audhi Rai v. Emperor 89 

* Aulad All V. Abdul Hamid 490 

* Ayodhya Kuar, Mt. v. Durga Pra- 
sad 331 

8 B 

♦Badri Dasv, The East Indian Rail- 
way Co. 325 

* Bahadur Singh (Maharaja) v. Seth 

Hukum Chand 209 

* Baidyanath v. Bholanath Roy 337 

Baijnath Sahay v. King-Emperor 292 

Balgobind Kumar v. Rai Behan Lai 

Mitter 96 (2) 

Bansidhar Dhar v. Tikait Har- 
naray^in Singh 85 

* fBansidhar Marwari v. Indar 

Naram Singh 438 

* Barclay T. v. Mt. Dhandei 322 

Bas Deo Narain Singh v. Harakh 
Narain Singh 156 

* Basant Kumari Dasi v. Balma 

kund Marwari 371 

Beni V. King- Emperor 536 

Bhagjogni Mt, v, Sakhi Mahton 575 


Bhagwan Das v. The East Indian 
Railway Company 487 

Bhagwandas v. Keshwarlal 36 

Bhagawan Das v. Keshwar Lai 49 

♦Bhagwan Lai v. Kajendra Prasad 
Sahi 564 

Bhangi Dubey v. Emperor 519 

Bhikhu Mandal v. Bhikehakar 
Dutta 275 

Bhola Pandey v. Ram Bilas Pandey 391 
Bhuneshwan Prasad Singh v. 
Kishen Dayal Bhagat 600 


♦Bibi Kbozaima Mt. v. Official 
Liquidator of the Kayestha Trad- 
ing and Banking Corporation Ltd. 417 


♦Binnnand Sawase v, Thiiroo Mahto 592 
Bishun Prashad Pathak v. Sashi 
Bhusan Misra 133 

♦Brij Raj Krishna (Rai) etc. v. Chathu 
Singh 226 

Brij Ratan Das v. Raghunandan 
Gir 203 

Budhan Teh v. Madanmohan Lai 111 

34 C 

Chandnka Ray v. Ram Kuer 
Thakur 88 

Chatter Kumari Debi v. Pratabhuj 
Singh 176 

♦Chattrapat Pratab Bahadur Sahai 
V. C. G. Lees 558 

Chaturgun Bind v. Tilakdhari Singh 402 
Chote Lai Modi v. King- Emperor 542 


/ 


• • 
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Chintantani Mahapatra v. Satyabadi 


Kar 71 

40 D 

* Dalpheroo Mian v. Bangali Mali 481 

Damodar Das v. Emperor 56 

* Damodar Prasad v. Ram Sarup 

Kumar 327 

* Damrupat Singh v. Rameswar 

Singh 445 

* Dasi Chamar v. Ram Autar Singh 404 

Dasrath Singh v. Emperor 158 

Dey S. C. v. Mt. Rajwanti Kuer 140 

Dhirakshan Singh v. Triloki Prashad 

Singh 217 

Dhobi Roy v. Mahadeo Singh 355 

Dukhit Ojha v. Janki Singh 443 

50 E 

Emperor v, Abdul Haraid 1 

Emperor v. All Hyder 474 

Emperor v. Do wan Kahar 13 

Emperor v. Kunja Dusadh 119 

54 . F 

Foujdar Sahu v. Nema Bliogta 135 

Fulbati Kumari v. Mohcshwan 
Prasad Singh 453 

56 G 

Gajadhar Mull Mar wan v, Thakur 
Singh 545 

Gajadhar Singh v. King-Einpcror 299 

* Gajo Chaudhry v, Debi Chau- 

dhry 532 

* Gajo Smgh v. Emperor 238 

♦Ganesh Narain Sahi Deo v, Manik 

Lai Chandra 562 

*Gansa Oraon v. King Emperor 550 

Ghura Manjhi v. Prabodh Chandra 
Mazumdar 55 

♦Gobind Swain v, King-Ernperor 228 

Goud Chundra Ray v. Janardan Pra- 
sad Thakur 18 q 

Govind Mahton v. Emperor 121 

♦Great Indian Peninsular Railway 
Company, The v.Jitan Ram Nirmal 
Ram 285 

67 H 

Harendra Krishna Bagchi v. Balku- 
mar 57 

Hari Bux Ram v, Chhedi Pande 155 

Han Prasad Chowdhury v, Harihar 
Prasad Chowdhury 205 

Harnaraian Pandey v. Nand Kesh- 
yfor Pandey 405 


Henry Hill and Co. v, Sheoraj 
Rai , 58 

Hiralal Mahton v. Lila Mahton 10^(2) 

73 I 

♦Ishan Chandra Kundu v. Nilratiar 
Adikari 375 

74 J 

f 

Jagarnath Chaubey v. King-Empe- 
ror 297(1) 

Jagdeo Singh v. Emperor 62 

Jagdhari Rai v. Langat Gope 572 

♦Jagdip Prasad Sahi v. Mt. Rajo 
Kuer 464 

Jagernath Das (Mahanth) v. Jang 
Bahadur Rai 218(2) 

Jagnarain Dubey v. Bidapet Dubey 344 

* Jaibhadar Jha v. Matukdari Jha 525 

Jaideb Thakur v. Jamahir Misser 206 
*Jai Krishna V. Mt. Saghra 446 

* Jailal Jha v. King-Emperor 537 

Jamirain Ramjash (Firm of) v. Sita- 

ram Marwari 520 

*Jai Pragash Singh v. Rupmanjari 199 
Jairam Sahu v. King-Emperor 338 

Jai Rao V. Emperor 104 

* Jaldhari Rai v, Muhammad Abdul 

Kabir 470 

Jamil Ahmad v. Kesho Das 407 

Janki Ray v. Raja Kalanand Smgh 381 

* Jantra Koer v. Ah Jan Darji 401 

* J atadhcin Smgh v. Dukhi Singh 197 
Jnanendra Nath Ghosh v. Kumar 

Jogendra Narain Sinha 384 

Jharu Lai v, Mahanath Madan Das 410 

* Jhobali Bai v, Sakhi Bai 585 

Jhuniak Singh v. Tota Mahto 84 

Jiblal Teh v. Gena Sahu 229 

* J*^f>^l Kishore Narayan Singh v. 

Bhatu Modi 517 

99 K 

Kabir Shah v. King-Emperor 297 (2) 
Kah Kumar v. Mt, Munabati Kumari 

Kali Prasad Smgh v. Mathura Singh 28 
**' Kanhai Lai Khemka v, Thakur 
Prasad Smgh 268 

Kaniz Zohra v. Syed Muztaba 
Hussain 575 

Karoo (Sheik) v. Rameshwar Sao 143 
Karshan Bhaban Chatalia v, Indra 
Narain Chandra 597 

Kartar Rai v. Taley Chowdhury 218 (J) 
Kedar Nath Chaubey v. Jaleswar 
Ram Tewan 364 



NOMINAL INDEX, 1923 PATNA. 


7 


Kesho Prasad Singh Bahadur v. 
%bu Parmeshn Prasad Singh 276 
Prasad Singh v. Lakhu Rai 581 
King. Emperor v. Bhola Bhagat 547 
Kuldip Singh v. RamSewak Singh 183 
Kuillar Madav Surendra Sahi v. 

Awadh Missir 86 

Kunja Singh v. Barho Ray 353 

♦ Kunj V. Kanhai Mahto 305 


Lachmi Narain Agarwala v. Mukh- 
ram Mar wan 31 

Lakhpat Gope v. Emperor 588 

Lakshmi Prasad v. Emperor 307 

Lakurka Coal Co., Ltd. v. Biseswar 
Chatter ji 296 

* Lai Bihari Singh v. Gur Prasad 
Singh 250 

Lai Nilmony Nath Sahi Deo v. 
Maharaj Pratap Udai Nath Sahi 
Deo 29 

Lish ^delaide Christiana) v. (David) 

122 M 


**Madhava Singh, Vakil, In the 
mattcf of 185 (2) 

Madodar Ram v. Emperor 142 

Mahabir Misser v. Mt. Aso Kuer 154 

Mahabir Ram v. Rambahadur Dubey 435 
Maharaj Bhagat v. Han Har 
Bhagat 115 

Maharaja Bahadur Kesho Prasad 
Singh V, Bhagwat Saran Pande 174 

Maharaja Kesho Prasad Singh Baha- 
dur V. Chandnka Prasad Singh 122 

Maharaja Bahadur Kesho Prasad 
Singh V. Ramjas Pande 324 

Maharaja Kesho Prasad Singh v. 

Ramdeni Singh 397 

Maharaja Pratap Udai Nath Sahi 
Deo V. Sunderbans Koer 76 

Maharaja Sir Rameshwar Singh 
Bahadur v. Basudeva Singh 95 

Mahodra Koer Mt. v, Khban Pan- 
day 363 

♦Mahomed Yakub v. Abdul Quddus 187 

Mahomed Waheb Hussain v. Syed 
^bba% Hussain 420 

Makbulunnissa, Mt. Bibi v, Mt. Bibi 
Umatunnissa 33 

**Man Singh (Rao Bahadur) v. 

(M^harani) Nawalakhbati 492 

Manik, Mt. v. Ranjas Agarwalla 152 

Manzur-ul-Haq (Mukhtar) v. 
King-Emperor 185 (1) 

"'Maulvi Muhammad Fahimal Haq 
V. Jagat Ballav Ghosh 475 


Medni Prasad Singh v. Nand IS^sh. 

war Prasad Singh 451 

Midnapur Zemindar Co., Ltd. v. 

Madan Marwari 215 

Mohammad Ishaq v. Emperor 157 

Mohammed Moinuddin Asharaf 
(Maulvi Syed) v. (Moulvi) Muham- 
mad Ighaq Ashraf 529 

Mohant Ramkishun Das v. Beni Pro 
sad 90 

Mohit Narayan Jha v. Kamal Nath 
Jha 236 

Moore, E. A. v. Rai Babu Gulab 
Chand Saheb 213 

Moti Singh V. Dhanukdhari Singh 53 
•*Musammat Inderbasi Kuer v. Sat- 
narain Singh 521 

ISO N 

Nabijan v. Mt. Sahifan 153(2) 

Nagendra Nath Ghosh v, Sambhu 
Nath Pande 114 

*Najmunnissa Mt, v. Jagmohan 
Lai 433 

Nand Kishore Missir v, Kalika Mi^- 
sir 539 

Nand Kishore Missir v. Kalika Mis- 
sir 546 

Nandkeshwar Misra v. Sudarshan 
Ram Tewari 162 

Narshingh Thakur v. Bishun Par- 
gash Singh 441 

Newa Lai Raiv. King- Emperor 368 

158 P 

Panchu Chowdhry v. Emperor 91 

•Pandit Ramashivendra Narayan 
Ojha V. Babu Awadh Behan Saran 488 
♦♦ Pande Satdeo Narain v. Ramayan 
Tewari 242 (2) 

Patait Dinanath Sahi v. Patait Mal- 
hijiBaid 149 

162 R 

Rachhya Raut v. Mt. Chandoo 113 

♦Radha Gopal Lalji (Sri Thakur) v. 

Lakshmi Narayan 385 

Raghubir Singh v. Jethu Mahton 130 

* Raghunath Das v, Sheo Kumar 

Missir 309 

Rai Saheb Sarju Lai v. Baijnath 
Prashad Singh 44 

* Raja Makund Deb v. Sri Jagan* 

nath Jenamoni - 423 

Raja Wazir Narain Singh v. Bhikari 
Ram 45 

Rajgin Singh v. Jadunath Ray 41 

* Kambarai Rai v. Sagina Rai 437 

* Ramcharan Singh v. Sheo Dutta 

Singh 380 
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Ram Dig Sah v. Damodar Prasad 346 
Ramdheyan Ram v. Mt. Rain Dula- 
na ^ 153 (1) 

Ramdulari Kuer v. Jang Bahadur 
Singh 589 

Rameshwar Dass Mali Ram v. The 
East Indian Railway Company, 

Ltd. 298 

* Ranieshwardhari Singh v. Sadhu 

Saran 354 

* Rameshwar Narain Singh v. Ram 

Reknath Keen 165 

Rameshwar Singh Bahadur v. 

Younus Momin 101 

Rameshwar Singh Bahadur of Dar- 
bhanga v. Narendra Nath Das 259 

Ramjas Agarwala v. Linton Moles- 
worth and Co. 411 

Ramjatan Rai v. Baliram Prasad 25 

•Ramjharia v. Piar Koeri 369 

Ramjit Ahir v. King-Emperor 413 

Rain Narayan Rai v. Ram Deni Rai 98 
Ram Lochan Baid v. Kumar Kama- 
khja Narain Singh 201 

Ramparichan Singh v. Biranji Pia- 
sad Singh 295 

Rampati Kaut v. Mahanth Hanu- 
man Saran 303 

Ram Prasad Singh v. King- 
Emperor 50 

Ram Sekhar Prasad Singh v. Sheo- 
nandan Dubay 137 

Rainshivendra Narayan Ojha v, 
Awadh Bihary Saran 159 

**Ram Sumran Prasad v. Ram Baha- 
dur 224 

Ram Sunder v. Ainrit Pajiyar, etc. 

242 (1) 

Ramyad Singh (Kumar) v. Chhedia 
Barhi 64 

Ranji Sah v. B. & N. — W. Railway 
Co. 540 

* Ranjit Sahi v, Maulava Qasim 342 
Rasik Behan Prasad Chaudhuri v. 

Hirdenarain Chaudhuri 30 

197 S 

*♦ Sadho Saran Rai v. Anant Rai 483 
Sadhu Saran v, Ambika Lai 163 

Sagarmal Marwari v. Lachmisaran 
Misir 129 


Sarabjit Pande v. Raj Kumar Pande 87 
Sarban, Mt. v. Phudo Sahu v 65 

* Saroj Kumar Mukherjee v. King- 
Emperor 348 (fj 


Satyataran Chowdhury v. Raja Sri 
Sri Jyoti Prasad Sinha Deo ' 386 

* Shah Mahomed Maudood (Syed) v. 

Maharaja Sir Rameshwar Singh 
Bahadur 530 

Shahdeo Shukul v. Jageshar Prasad 
Shukul 293 

Shan Sundar Singh v. Munshi 
Mushaheb Lai 418 

•’Sheonandan Chowdhury v. Debi 
Lai Chowdhury 239 

* Sheo Prasad Singh v. Sukhu Mohto 518 

Shivadhin Singh v. King-Emperor 116 

Shyam Sunder Rai v. Jagar Nath 

Misra 590 

Sila Ram Tewari v. Gya Prashad 37 

♦Stonewigg V. Kameshwar Narayan 
Singh 340 

* Stoney, Miss C. K. H, v. Miss 

Myrite Stoney 348 (2) 

Sukhari Noma v. Ramkhelawan 
Thakur 528 


Sukhraj Bahadur v. Debi Bukhsh 

102 ( 1 ) 

Suineshwar Jha v. Emperor 103 

* Surajdco Narain Singh v. Partap 
Rai 514 

Syed Baker Hussain v. Mirza 
Hussain Mirza 223 

219 T 

Tanak Chaudhary v. King- 
Emperor 361 

Thakur Tajeswar Dutt v. Lakhan 
Prashad Singh 231 

Thibu Bhogta v. King- Emperor 356 

Tikait Ganesh Narayan Sahi Deo 
V, Chandu Mistri 83 

Triloke Nath Jhav. Bansman Jha 22 

224 U 

Ugramohan Chowdhri v. Lachmi 
Prasad Chowdhri 100 

225 W 

Wahari Mander v. King-Emperor 527 

Wajihunnissa Begum v. Fakira 
Mahton 94 

William Maling Grant v. Suraj Mai 
Marwari ' 134 

228 
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Absence of Star denotes Cases of Provincial or Small Importance- 
* Indicates Cases of Great Importance* 

* * Indicate Cases of Very Great Importance- 

Additional Evidence Benami 


See Civil P. C., O. 41, R. 27. 

Adverse Possession 

Joint collection of rent proved — Fai- 
lure to pay shares does not amount to 
asserting adverse claim 1?3 

Landlord and Tenant — Mere non- 
payment of rent does not amount to 
asserting hostile title 201(c) 

* Mortgagee in possession Tres- 

pass against mortgagor’s interest 
should be known to mortgagor 592 

Redemption by one co-mortgagor — 

His possession is not adverse ipso facto 
to the other co-mortgagors— Record-of- 
rights 98 (b) 

Amendment of Pleadings 

See Civil P.C., O. 6, R. 17. 

Appeal 

* One defendant not made party in ap- 

peal — His rights will stand unaffected 
by appeal 404(a) 

Question of fact— High Court refus- 
ed to go into it 29 (c) 

Arbitration 

Award partly bad— Court cannot 

declare it valid in part, or remit it for 
amendment 470 

Behar and Orissa Court Fees Act 
(1922) 

Memo, of appeal presented to wrong 

officer before, and received by proper 
officer after the new Act — Court-fee 
under the new Act must be paid — Act 
has no retrospective effect 150 (c) 

1923 N. & S T. (Patna)— 2 


Intention to gift was presumed 

187(b) 

‘Onus lies on party setting up the 

plea 303(a) 

Bengal Court of Wards Act (9 of 
1879, B C ) 

** S. 60 — Widow can relinquish with- 

out sanction if it is really surrender, 
but cannot if it is really an alienation 
which is valid by analogy of surrender 

492 (b) 

Bengal Estates Partition Act 

S. 25 — Declaratory suit that private 

partition has taken place — Section does 
not apply 441(b) 

S. 57 — Evidence of partition — Enjoy- 
ment of separate shares from time im- 
memorial is sufficient to establish par- 
tition 441(a) 

Bengal Survey Act 

S. 41 — Assistant Settlement Officer 

— Decision of, will have the force of a 
Civil Court decree 96 (2) (b) 

Bengal Tenancy Act 

Sale of Tenure — Only one tenant 

recorded — Representation by such re- 
cording, on behalf of all explained 

206 

S. 3 (3) — Payment of rent is not 

necessary to create tedlincy of waste 
land 176 

Ss. 19, 20 and 21 — Occupancy rights 

are inherent and not the right of land- 
lord to grant 276(d) 
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BengalfTenancy Act — {Contd.) 

5. 44 — Homestead land, let for culti- 
vation— Non. occupancy raiyat, cannot 
be ejected except on grounds in section 

94 

S. 48 — Raiyat executing zarpeshgi 

lease and then taking land from 
peshgidar under kahuliat is an under- 
faiyat — Rent recoverable from him is 
governed by S. 48 of B. T. Act. 402(b) 

Ss. 50 (2), 115 — Scope — Payment of 

fixed rate for even 25 to 33 years — No 
presumption of fixity from permanent 
settlement arises 324 (a) 

— S. 52 (1) (b)— Abatement, claim for 
— All landlords not parties —Suit will 
not fail by reason thereof 397 (a) 

S. 105 — Question as to — Maintain- 
ability of suit — Second appeal lies 

86 (b) 

Ss. 105 and 109 — Rent fixed by 

compromise under S. 105 -Subsequent 
decision fixing different rate is without 
jurisdiction 101 

S. 106 — Powers of a Revenue Officer 

are to decide about possession only but 
he can decide question of landlord and 
tenant except in case of neighbouring 
estates 213 

— Ss. 109 and 105— Constructive res 
judicata — Doctrine of, does not apply 
to proceedings under Ss. 105-10 ^ B. T. 
Act— Civil P. C., S. 11 174 (b) 

-S. 120 — Proprietor must prove culti- 
vation as zeratt for 12 years or village 
usage— Evidence of assertions of title 
before 2nd March 1883 is conclusive 

276 (a) 

S. 148-A — Suit by co-sharer for his 

share of rent or in the alternative lor 
whole rent — Co-sharers made partits — 
Suit is properly framed 41 (b) 

S. 153— Decision as to amount of 

rent — Second appeal lies 41 (c) 

S. 158— Application under, is not a 

suit— Civil P. C., O. 9, R. 9 does not 
apply 381 

S. 170 (2)— Application under, may 

be oral and may be made to the Nazir 
but must be before tenure is knocked 
down to purchaser— BoMa fides need 
not be i>one into— Civil P. C., O. 21, 
R. 69 does not apply 572 

— S. 188 — Rent suit — Co-sharers — One 
can sue for whole rent after making 
others parties 41 (a) 

— S. 188 — Section does not apply to 
tenants 397 (b) 


Bengal Tenancy Acl--(Coftcld,) 

Ss. 188 and 105— Suit for rent by 

co-sharer landlords — Receiver appoint 
ed to collect rents in respect of one co- 
sharer’s share not made party — Suit 
will not fail ^6 (a) 

Cattle Trespass Act 
S. 22 — Loss not proved — Compensa- 
tion not asked for in petition — Com- 
pensation order is illegal 292 (b) 

Chota Nagpur Encumbered Estates 
Act 

Ss. 3, 21-B, 2-A — Suit pending— 

Estate taken over under the Act — Suit 
cannot proceed 85 

Chota Nagpur Tenancy Act (6 of 
1908) 

Rent decree — Execution — Court 

cannot exempt any portion of holding 
from sale 64 (a) 

S. 14 —Resumption of Jagir tenure 

annuls all sub-tenures — Lands on which 
mines arc sunk are excepted 76 (b) 

Ss. 87, 724 (2) — Decision under 

S. 87 — Second Appeal does not lie to 
High Court 135 

— S. 177 — Claim to receive rent on 
behalf of third person cannot be made 
by the tenant himself 55 

S. 213 — Execution Sale — Suit to set 

aside is not barred 64 (b) 

Ss. 270 and 211 — Landlord recognis- 
ing transfer — Finding of Dy. Collector 
that registration was not necessary — 
F inding is not ultra vires 83 

Civil P« C ^5 of 1908) 

S. 11 — Doctrine of constructive res- 

judicata does not apply to proceedings 
under B. T. Act, Ss. 109 and 105 

174 (b) 

S. 11 — Issues not same in the two 

suits— Section does not bar subsequent 
suit 65 (a) 

S. 11— judicata, principle of, 

applies to execution 180 (b) 

S. 11 — Same parties— Prior mort- 
gagee impleaded by puisne mortgagee 
asserting himself to be prior — Deft, 
filing written statement only — Decree 
operates as res judicata 290 

S. 11, O. 21, R 66 — Settlement of 

sale proclamation after notice — Court 
cannot go behind, in subsequent' pro- 
ceedings 134 (b) 

S. 24 (4)— Transfer of Small Cause 

suit to Munsif’s Court— Trial as ordi- 
nary suit — No appeal lies from decree 

49 
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Civil P. C.—{Contd.) 

S. 35 — Decree for costs without 

Adicatmg proportions can be executed 
' against any judgment- debtor 2 IS (a) 

S. 35 — Discretion — Suit rendered 

inevitable by consent of party — Costs 
are rightly awarded against him 

420 (b) 

S. 46— Concurrent execution in 

transferee Court is permissible 224 (b) 

S. 47 — Decree against Hindu father 

^Execution against sons as Legal Re- 
presentatives— Question of executabi- 
lity of decree on ground of immorality 
of debts IS one within S. 47 143 (b) 

S. 47— Objection to liability of legal 

representative must be decided under 
S. 47 149 

S, 47 — Petition that properties 

should not be sold subject to incum- 
brances as notified m sale proclamation 
IS one under S. 47 134 (a) 

S. 51 — Sale without attachment is 

not void 4 5 (a) 

S. 53 — Mortgage-decree against 

Hindu father — Execution can be levied 
against sons as Legal Representatives 

143 (a) 

S. 64 — Transfer of attached pro- 
perty — Attachment released and pro- 
perty attached afresh — Transfer is not 
void 564 (a) 

S, 65 — Execution — Sale of land — 

Crops go along with the land 355 

**— S. 73 — Judgment- debtors against 
whom execution is taken, common to 
all decrees— Distribution allowed — 
Provisions mandatory — Encjuiry under, 
though summary, must be made where 
necessary 521 

♦ S. 92 — Claim based on pLuntiff’s 

personal right of possession, mingled 
with a claim based on breach of trust — 
S. 92 does not apply 309 (d) 

S. 92 — Court has power to disregard 

arrangement in Wakfnamah but should 
not do so as a general rule — Decree, 
^form'of — Liberty should be reserved 
for parties to apply for directions from 
time to time 420 (a) 

♦ S. 96 — * An appeal ’ — ‘ An * does not 

mean ‘one* 514(b) 

■ S. 100 — Judgment of reversal must 

show that the evidence and reasons of 
Trial Court are considered 275 

— S. 100 — Misreading of documents 
not of title is no point of law 154 


Civil P. C.- (Contd.) 

S. 100— New Plea— Existence of 

custom not challenged in lower Court 
cannot be challenged in appeal 309 (b) 

S. 105 — Reasons for remand for 

further findings on issue not decided 
are not binding on same Court but are 
binding when remand lays down the 
law to be followed by lower Court 

226 

S. 105 (2) — Point not taken at time 

of Remand order cannot be taken in 
appeal from judgment on remand 45 (c) 

S. 115 — Appeal open, but not availed 

of — Revison does not lie 223 

S. 115 — Interlocutory order— No 

revision lies 411 (b) 

S. 115 — Order dismissing execution 

proceedings without notice to decree- 
holder IS without jurisdiction 180 (d) 

** S. 115 — Refusal to accept deposit 

under O. 21, R. 89, C. P. C., is refusal 
to exercise jurisdiction 490 (c) 

^ S. 115 — Refusal to frame the neces- 

sary issue is good ground for • inter- 
ference in revision 518 

*. S. 115 — Refusal to receive evidence 

in application for restoration is refusal 
to exercise jurisdiction 530 (b) 

S. 115 — Suit by co-sharer for his 

share of rent or in alternative for whole 
rent — Court declining to consider if 
plaintiff entitled to decree for whole 
rent — Revision lies 41 (d) 

S. 115 — Wrong order as to pleader’s 

fees IS not revisable 90 (b) 

S. 115 — Wrong view as to burden of 

proof — No opportunity to discharge it 
— Revision lies 295 (a) 

S. 141 — Execution proceedings — 

O. 9, R. 4 and cognate proceedings do 
not apply 239 (a) 

S. 141, and O. 43, R. 1— Execution 

proceedings — Dismissal for default — 
No appeal lies 180 (c) 

♦ S. 144, Art. 182 — Limitation Act, ap- 

plies to applications under S. 144 371 (b) 

♦♦ S. 151 — Consent decree obtained 

by practising fraud on Court — Total 
absence of consent of one party pleaded 
— Court can set aside decree on appli- 
cation and no suit is necessary 483 

S. 151— Court can grant a certificate 

for refund of Court-fees on appeal 
which was returned, on ground of 
being insufficiently stamped 600 

S. 151, O. 7, R. 11 (c) — Suit dis- 
missed under O. 7, R. 1 1 (c) cannot be 
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restored under inherent powers 

354 (a) 

-~S. 152— Clerical error was corrected 
even after dismissal of appeal 218 (1) 

O, 1, R. 1— Suit for partition — 

Co-sharer vendor is not necessary party 

162 (a) 

- — O. R, 3*- Claim of easement 

against several proprietors— One only 
obstructing— Suit against him — Join- 
der of other proprietors is not necessary 

65 (e) 

I*. 0. 1, R. 8— Beneficiary in a Maho- 

medan Waqf — Can sue to set aside 
alienations by Mutwalli without 
recourse to O. 1, R, 8 475(a) 

O. 2, R. 2— First suit for compulsory 

registration — Second suit for possession 
not barred 575 

O. 2, R. 3 — Two plaintiffs — Two 

causes of actions — Defendants same — 
Joinder cannot be allowed 411 (a) 
- — O. 5, R. 10 — Service of summons on 
defendant— Identifier of defendant 
need not be one supplied by party 

114 (b) 

K o. 5, R. 17 — Pardanashin lady — No 

adult member of family or agent to 
recei\e summons — Affixture to outer 
dcor IS enough 433 

— — 0. 5, Rr. 18 and 19 — Presumption as 
to service is that summons is served as 
stated in the peon’s report 327 (c) 

— — O. 6, R. 17 — Amendment involving 
change of case cannot be allowed 

590 (b) 

6, R. 17 — Claim under gift 
cannot be changed into one under in- 
heritance 481 (b) 

O. 9, R. 8 — Dismissal was held to 

be under R. 8, for default 156 

O. 9, R. 9 — Application under B. T. 

Act, S. 158 is not a suit— O. 9, R. 9 
does not apply— B. T. Act, S. 158 

381 

0.9, R.,9 , 0. 21, R. 100-0. 9, R. 9 

applies to proceeding under O. 21, 
R. 100, by force of S. 141 239 (c) 

*• O. 9, R. 13 — Both appeal and ap- 

plication — Appeal disposed of— Hear- 
ing of application is incompetent 

331 (a) 

0.9, R. 13— Compromise— Filing of 

amended deed — Court cannot pass 
decree beyond compromise without 
notice to defendants 293 


Civil P. C.-{Contd.) 

O. 9, R. 13 — Suit to set aside ex 

pavU decree lies not for want of or 
irregularity in service but if the whole 
suit was a fraud 242 (2) (a) 

O. 11, R. 14 — Production of docu- 
ments— Order for, must follow one 
under O. 11, R. 12 337 

* 0.14, R. 2 — Issue requiring evidence 

IS not a preliminary issue 344 (b) 

* O. 17, Rr. 2 and 3— Pleader for 

plaintiff appearing but without instruc- 
tions — Dismissal is one under R. 2 and 
not under R. 3 530 (a) 

O. 20, Rr. 1, 7 — Pronouncing judg- 
ment in open Court— Rule should b^e 
complied with in all cases 129 (b) 

O. 21, R. 11 — Rule is no bar to 

simultaneous executions 224 (c) 

O. 21, R. 17 — Simultaneous execu- 
tion being permissible amendment by 
adding properties during execution 

should be permitted 224 (d) 

O. 21, R. 35-— Ex pafU order for 

delivery of possession is not to be 
made 597 (b) 

O. 21, Rr. 35 and 36— Large tract 

of land including several villages — 
Delivery can only be under R. 36— 
Symbolical possession will operate 
against judgment-debtor as one under 
R.35(l) 76(d) 

O, 2i, R. 36 — Erroneous delivery 

under, will operate as actual possession 
against judgment-debtor 76 (e) 

O. 21, R. 57 — Decree-holder agreeing 

to give time to debtor on part satisfac- 
tion — Dismissal thereon by Court is 
one for default, and attachment 
ceases 456 (a) 

O. 2l,R. 64— Sale without attach- 
ment IS not void 45 (a) 

O. 2l, R. 66 — Date fixed for valua- 
tion on Sale proclamation— Fixing 
Valuation before that date is without 
j'unsdiction 102 (1) 

O. 21, Rr, 66, 90 -Decree-holder’s 

valuation also inserted in proclamation 
— Proclamation is bad 445 

O, 21, R. 68 — Sale within 30 days of 

attachment — Is not nullity 45 (b) 

* O. 21, R. 84 — Sale when complete 

— Acceptance of bid and declaring the 
purchaser are necessary 525 

O. 21, R. 89 — Application under — 

Notice must be given to judgment- 
creditor 353 
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p. 21, R. H9-~Deposit with condi- 
tion to withhold money — Condition 
withdrawn — Sale can be set aside 159 

O. 21, R. 89— Mortgagee who has 

be^Dme part-owner can make a deposit 

490 (b) 

— O. 21, R. 90— Compromise of peti- 
tion under — Deposit to be made by 
petitioner^Deposit made with condi- 
tion but condition withdrawn— Deposit 
is valid 418 

— O. 21, R. 90 — Joint owner not made 
party to suit, need not apply under the 
rule to set aside the sale of his interest 
also, but may bring a suit 451 (a) 
— O. 21, R. 90 — Setting aside sale — 
Fraud need not be alleged against auc- 
tion-purchaser 435 (a) 

— O. 21, R. 100—0, 9, R. 9 — Applies 
to application under O. 21, R. 100 as it 
is not execution proceeding 239 (b) 
— O. 21, Rr. 100 and 101 — ‘Judgment- 
debtor’ includes all persons bound by 
deci ee 76 (c) 

— O. 29, R. 1 — Where dispossession 
was caused by a manager of a factory, 
Held that the suit for ejectment should 
be against the manager in his personal 
capacity and not against the factory 

558 (a) 

O. 32, R. 3 (3) — Mother not pro- 
posed but brother proposed and ap- 
pointed — Decree is not thereby a nulli- 
ty 385 (b) 

O. 32, R. 3 (4) — Notice to minor 

after appointment is not necessary 

385 (a) 

O. 32, R. 3 (4) — Representation of 

minor in Court — Where qualilied guar- 
dian appears for minor irregularity in 
his appointment does not justify set- 
ting aside decree in another suit un- 
less merits are affected but disqualified 
guardian renders decree void 242 (2)(h) 
— O. 32, R. 4 (3) — C. P. C. (1882), 
S. 443 did not contain provision 
^of R. 4 — Certificated guardian not 
objecting will be deemed to have ac- 
cepted guardianship though he might 
have absented — Breach of rule in 
S. ^43, C. P. C. (1882) IS not necessari- 
ly fatal 231 (a) 

O. 32, R. 7 — Permission, mode of 

granting — No special form is neces- 
sary— Though leave of Court is not ex- 
pressly recorded, decree is not nullity 


Civil P. C.-{Concld.) 

and cannot be objected to in execution 

375 Ca) 

* O. 32, R. 11 — Notice to minor is not 

necessary 385 (c) 

O. 34, R, 1 — Suit on mortgage — Con- 

itribution between puisne mortgages is 
irrelevant lb9 (b) 

* o. 34, R. 5 — Mortgage-suit compro- 

mised and final decree passed by con- 
sent without a preliminary decree — 
Decrees valid 375 (b) 

O. 39, R. 1 — Case where permanent 

injunction cannot be given — Temporary 
injunction also cannot be given 133 
— O. 39, R. \—Pfima facie existence of 
right and its infringement are first 
requisites of injunction 204 (b) 

O. 41, R. 1 — Memorandum of appeal 

can be received by proper officer even 
on holidays 150 (a) 

O, 41, R. 5 — Conflicting allegations 

—Balance of convenience to be looked 
to 597 (a) 

O. 41, R 17 — Senior pleader absent 

— ^Junior pleader expressing inability to 
argue — Order for dismissal is right 520 

0.41, R. 1:j — N otice to respondent 

not served — Failure of appellant to 
supply identifier is no ground for 
dismissal of appeal 114(a) 

♦ O. 41, R. 19 — One appeal dismissed 

for default— Fresh one is enter tainable, 
if not tune-barred — C. P. C., S. 11 — 
Dismissal for default is not a decree 

514 (a) 

O. 41, R. 23 — Remand can be made 

where the decision of lower Court is 
based on pleadings and not on evidence 

174 (a) 

O. 41, R, 27 — No inherent defect or 

lacuna — Additional evidence cannot be 
allowed 456 (b) 

O, 45, R. 4— Consolidation of 

appeals— Appeals from one appeal and 
the parties must be treated as parties 
in one suit 2l5 (b) 

♦ O. 47, R. 1 — Order of rejection of 

plaint, under O. 7, R. 11 (c) is open to 
review 354 (b) 

Sch. II, Para. 8 — Day fixed for award 

— Award not filed— Court immediately 
calling on suit and dismissing it — 
Order was held to be wrong — -Proce- 
dure indicated 115 

Contract ^ 

Construction — Exception and pro- 

viso*-^Mode of proof laid down 285 (c) 
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S, *12 — Weakness of mind is not 

sufficient — Incapacity to understand 
business and to form rational judgment 
is the test of unsoundness 187 (^) 

S. 16 — Evidence — Undue influence 

was held not proved 187 (c) 

* S. 38 - Section is not applicable to 

agent’s liability to account to principal 

464 (a) 

* Ss. 60, 61 — Instalment decree — 

Payment is to be appropriated first 
towards interest 322 (b) 

S. 62 — Suit on mortgage — Compro- 
mise decree does not create new con- 
tract 375 (c) 

S. 74 — Prior to 1S99 increased 

future interest on default was not penal 

231 (b) 

S. 107 — Sale of Masoor — Defendant 

neither paying price nor taking deli- 
very — Plaintiff is entitled to re-sell and 
claim the difference m prices as 
damages 36 

151 and 152 — Railway Act, S, 72 

— A suit by consignor for compensa- 
tion for non- delivery is not a suit tn 
tortf it IS a suit in contract 285 (a) 

Court fee 

Interest “ pendente lite,'* is not liable 

for Court-fee 28 

— .—Question of Court-fee — Depends 

upon nature of suit 152 (b) 

Court Fees Act 

S. 5 — Decision of Taxing Officer as 

to Court-fee payable is final 137 (a) 

* S. 7 (IV) — Partition suits — No 

question of plaintiff’s title or share 
involved — Valuation for purposes of 
jurisdiction must be of the whole of 
the properties and not only of plaintiff’s 
share 342 (b) 

S. 7 (iv) (c) — Plaintiff’s valuation 

can be corrected by Court 137 (b) 

* S. 7, Cl. (iv) (c)— Prayer for confir- 

mation of possession includes prayer 
for recovery of possession — Such relief 
is consequential relief 137 (c 

S. 7 (iv) (c)— Suit for declaration as 

adopted son and for possession is with- 
in S. 7 (iv) (c) 100 (a) 

* S. 7 (xxi) (cc) Tenant holding 

against landlord’s will — Suit to eject is 
governed by section 380 

— -Sch. II, Art.l7(l)— -Declaratory suit 
under O. 21, R. 63, C. P. C.— Court-fee 
payable on, is Rs. 10 though the pro- 


Court Fees Act— {Concld.) 
perty is sold before suit is brought 

152 (a) 

Sch. II, Art. 17 (6)— Declaration of 

title claimed under guise of partition 
suit — Suit must be valued as a titk- suit 

113 

Criminal P. C (5 of 1898) 

♦ S. 2 (h) — Application to continue 

proceedings is not complaint 532 (d) 

S. 4 (p) — Writer Head Constable 

may investigate when officer- in-charge 

547 (b) 

S. 54 — Complaint recorded by Magis- 

trate is sufficient information to police 

547 (c) 

S. 107 (3) and (4) — Bail can be refus- 
ed only in the special circumstances of 
clauses (3) and (4) 527 

Ss. 117(4) and 110 — Association of 

accused not proved — Joint trial is ille- 
gal 1 04 (a) 

S. 133 -Railway land not a public 

place — Finding as to public way must 
be specific, in order to apply section 

540 (a) 

S, 137 — Finding as to the honafides 

of claimant is necessary 640 (b) 

S, 141— Failure of Jury to return 

verdict without any fault of a party 
entitles him to alternative remedy 
under S. 135, Cr. P. C. 229 

S. 141 — Jury not returning verdict in 

tune — Magistrate must make inquiry 
before he passes order 131 (b) 

S. 145 — Decree of Civil Court — 

Possession delivered in execution — 
Magistrate is bound to uphold it 76 (a) 

♦ S. 145 — Non-filing of written state- 

ment does not take away jurisdiction of 
Magistrate to try case — Case ready for 
trial can be transferred — Parties claim- 
ing exclusive plots — Proceedings are 
maintainable 369 

♦ S. 145— No presumption against 

loser will be drawn, in Civil proceed- 
ings 401 

♦ S. 145— Order of Magistrate regard- 

ing more land than included in the pro- 
ceeding IS illegal 528 

S. 145 — Possession and title of first 

party proved — No other proof is wanted 

31(a) 

S. 145— Procedure — Decree of Civil 

Court— Value of, must depend upon 
circumstances of each case 364 

S. 145— Trial of numerous claims 

held together is not illegal, if the 
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subject-matters are linked together 

545 

S. 145— Title questions and validity 

o^ecrees are beyond scope of inquiry 
—decent delivery of possession by 
Civil Court — Magistrate should nor- 
mally give effect to it 437 

S. 145-r- Trial under— Procedure for 

warrant case should not be adopted — 
Acting on evidence in chief without 
opportunity of cross-examination is 
illegal 53 (a) 

Ss. 145 and 146 — Where property 

IS in joint possession, order under 
S. 145 and 146 cannot be made 

. 546 

S. 146 — First party and her mort- 
gagee in possession but not second 
party — Subject of dispute could not be 
attached 363 

S. 148— Local inspection — Note and 

plan of disputed area prepared -Every- 
thing placed on record — Magistrate acts 
properly in doing so ‘ 31 (b) 

Ss. 148 (3) and 145 — Order for costs 

— Application for recovery of — Magis- 
trate has no discretion to refuse on 
ground of delay 57 (a) 

Ss, 148 and 147 — Local inspection — 

Investigation by Magistrate himself is 
within his powers provided he notes 
down what he saw and does not take 
action on hearsay evidence 366 (b) 

Ss. 154 and 162 — Where first in- 

formation is vague and the police make 
enquiry — Statements made to police 
during this enquiry is not first informa- 
tion 550 (a) 

S. 164 (3) — No question as to deten- 
tion — Confession should not be ignored 
— Magistrate should not peruse Police 
records before recording confession — 
He should question accused closely as 
to motive for confession 13 (d) 

S. 164 (3) — Power to record confes- 
sion— No rule as to form of questions 
can Ije laid down — If accused confesses, 
•Court must see if it can be relied upon 

356 

* S. 190 (c) — * Information received* 

— Answer by petitioners in proceeding 
against them under S. 144 — Statement 
in, is not “ information received ** 

532 (b) 

Ss. 192 and 528 — ^Transfer of cases 

under Ss. 145 and 147 is within Magis- 
trate’s powers 366 (a) 


Criminal P. C*— [Contd.) •• 

S. 195 — Different views of Courts — 

Sanction should not be granted 102 (2) 

S. 195— Public Demands Recovery 

Act — Officer directing refund of sur- 
plus is not a Court— Forgery in pro- 
ceedings before such officer — No sanc- 
tion IS necessary 410 

S. 195 (a) — Proper investigation is 

necessary before granting sanction 

542 (b) 

Ss. 202 and 54 — Trial by Magistrate 

and investigation by Police conducted 
simultaneously — Order under S. 202 
does not affect the power of police to 
arrest and investigate 547 (a) 

S. 203 — Dismissal of complaint — 

Complainant not examined on oath — 
Dismissal is improper 539 

Ss. 232 and 221 — Unlawful assembly 

— Charge not mentioning common ob- 
ject— Evidence also unsatisfactory — 
Accused cannot he convicted 1 (d) 

Ss. 236 and 237 — Commission of any 

offence itself doubtful— Section* docs 
not apply 121 (b) 

S. 260 (2) — Sub-S, (2) was held not 

to apply to the case 157 (a) 

S. 263 — Summary Trial— Reasons 

justifying conviction must be given by 
the Magistrate 56 (a) 

S. 284— Objection to assessors — As- 
sessors selected should be above suspi- 
cion 116 (c) 

S. 283 — Statements before commit- 
ting Magistrate are good evidence 550(b) 

S. 297— Charge to Jury — Failure to 

refer to inadmissible evidence heard by 
jury — Vitiates verdict 103 

S. 293 — Circumstances to be consi- 
dered indicated 238 (a) 

S. 298 — Reference to statement not 

on record amounts to misdirection 158 

S. 303 — Reasons should not be asked 

of the Jury for their verdict 474 

S 342 — Accused defended by counsel 

— Lengthy examination is unnecessary 

91 (b) 

S. 342— Failure to examine vitiates 

trial 292 (a) 

♦ S. 345 — Several accused — Com- 

pounding with one— Whole case will 
be deemed compounded 348 (1) 

S 355 — Summary trial— Evidence 

need not be read to witnesses 157 (b) 

S. 364 — Statement of accused not 

read over to accused — Statement is in- 
admissible in evidence 13 (a) 
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* S. 369 — Final Order — Entry “Enter 

false : mistake of law " is a final dis- 
posal and cannot be altered or reviewed 
by the magistrate 532 (c) 

S. 386— Discretion in recovering fine 

— Only exercisable when there is sen- 
tence of fine and in default, imprison- 
ment 57 (b) 

S. 403 — Charge for minor offence 

only triable by Magistrate — Discharge 
under S. 352, I.P.C. does not bar 
charge under S. 3S4, I.P.C. 228 (c) 

S. 417 — Appeal from acquittal — High 

Court will not interfere except where 
the lower Court has seriously blundered 
so as to produce result mischievous at 
once to administration of justice and 
the interests of the public 119 (a) 
S. 423 — Appellate Court cannot dis- 
pose of appeal summarily without wri- 
ting a judgment 368 

S 439— Compromise after conviction 

— High Court in Revision has no power 
to i.<inction 89 

S, 439 — In revision against appellate 

judgment of Sessions Judge applicant 
can only show how Sessions Judge de- 
cided wrongly 23 S (b) 

S. 439 — Possession delivered by Civil 

Court — Failure to maintain, by 
Magistrate is an error of jurisdiction 

76(g) 

S. 439 — Series of errors committed 

by lower Courts — Orders were set aside 

438 

Ss. 439, 146 — Order under S. 146 — 

General remarks that evidence is 
unreliable is not a proper disposal and 
the order is revisable 588 

S. 476 - Penal Code, S. 182— A non- 

judicial and irregular enquiry — Impro- 
per basis to decide that an information 
given to the Magistrate was false 542(a) 

S. 488— Effect of decree on previous 

order under the section considered 

153 (1) 

■ -S. 509 — Medical witness — Cross- 

examination reserved for Sessions 
Court — Latter Court not summoning 
him but admitting previous deposition 
— Procedure is wrong 116 (a) 

— S. 517 — Property out of the Court’s 
custody — Section does not apply 84 

S. 528 — It is not the object that a 

case should be transferred merely 
because it goes against particular party 

228 (b) 


Crinainal P- C- — (CowcW.) 

S. 528 — Notice should be issued but 

non issue is not by itself fatal 228 (a) 

S, 562 — Section does not apply 

in a case under I. P. C., S. 411 

297 (f) (b) 

Criminal Trial 

Appeal — Appellant absent — Judg- 
ment is signed before pleader appeared, 
nothing can be done 297 (2) (a) 

Conduct of accused — Care should be 

taken that it may not have an exagge- 
rated effect 13 (e) 

Inadmissible evidence on record — 

Conviction not necessarily bad 

119 (b) 

New offence under special law — 

Accused cannot be proceeded against 
under general law 1 (f) 

* No evidence except that of com- 

plainant — Enmity between complain- 
ant and accused— Conviction is unsafe 

519 

^Suggestions of Public Prosecutor 

— Court should not brush aside 

104 (b) 

Custom 

Party setting up, not proving it — 

General law applies 95 (b) 

Deed 

Construction — Zarpeshgi lease by 

raiyati — Transferee to hold directly 
under landlord — Transferor ceases to 
be a ratyat for the period of the trans- 
feree’s occupancy 402 (a) 

Construction — Grant as ‘ Malik ’ to 

wife but saying that she should utilise 
income and that property is to go to 
son if born — Grant is only that of life 
estate 87 

Decree 

Compromise decree — Part-payment 

accepted by decree-holder — Right to 
interest l^ not lost 322 (a) 

Ex parte decree — Court finding in 

later suit that summons was not ser- 
ved on defendant in former suit — No 
fraud IS established thereby ^ 406 

Form of — Relief not asked for C. P. 

C., O. 7, R. 7— But facts pleaded in 
plaint which would cover the relief — 
Court can grant the relief though not 
prayed for 386(b) 

Fraudulent decree — No re-heanng is 

allowed at the instance of decree holder 

327(a) 

Setting aside — Fraud — Absence of 

service by itself does not indicate fraud 
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Decree — {Conoid,) 

but absence of foundation for suit or 
presence of fair defence indicate fraud 

242 (2) (b) 

Setting aside — F raud — IJiecree obtain- 

by false evidence cannot be set 
aside by suit 226 

Setting aside — Fraud — Onus is on 

party alleging fraud to show that there 
was no*foundationfor the suit 327 (b) 

Easements 

Owner of land can use water falling 

thereon or allow it to flow naturally on 
to his neighbour's land 65 (b) 

Right to flow of water — Easement 

right can be claimed only in respect of 
water flowing in defined channel 65 (d) 

Servient owner cannot compel exer. 

cise of easement right 65 (c) 

Easements Act 

S. 18 — Custom of using another's land 

for performing Ramlilas for putting up 
marriage processions, for keeping Khai- 
hans and tying cattle during rainy 
season is not invalid — A declaration of 
such right can be given 346 

Ejectment suit 

Adverse possession — Plaintiff must 

prove title and possession within 12 
years from suit 558 (b) 

Suit for possession— Plaintiff having 

better title than defendant must succeed 

72 (c) 

Act, S. 115. 

Evidence 

— — Acting on evidence on chief without 
opportunity for cross-examination is 
illegal 53 (a) 

* Application of — Injury said to be 

caused by brick — Absence of external 
mark does not disprove case 413 (c) 

Document not given effect to — Is not 

admissible to prove matters mentioned 
therein 37 (a) 

* -Fraud— Evidence consistent with 

plaintiff’s and defendant’s story — 

Fraud cannot be said to be established 

327(d) 

-Practice — Document produced alleg- 
ed to be forgery — Party alleging must 
pro\e it before asking Court to reject 
it 31 (c) 

Witness — Interested — -Toddy shop- 
keepers will be interested in saying 
nothing against their own customers 

413(a) 


Estoppel 

See E 


Evidence 


Evidence Act •• 

S. 13 — Batwara Khasra was held 

admissible 163 (b) 

-S. 1 8 — Admission by Mukhtear 

Party not bound unless mukhleafnama 
authorises it 37 (b) 

S, 18 — Minor — Admission necessary 

to the case though made by minors is 
binding 276 (c) 

S. 18 — Suggestion is not admission 

303 (bj 

S. 21 — Road Cess — Return is admis- 
sible against landlord who signed it 

163 (c) 

Ss, 24, 80 — Conflict between — None 

exists -“Appears” means appears on 
evidence not on conjecture 13 (b) 

* S. 32 (5) — Geneological tree mere- 

ly copied by the dead person from an 
old one is not admissible 585 

S. 35 — Batwara Khasra is not a 

‘ record* within S. 35 163 (a) 

Ss. 36 and 87 — Thak map is no evi- 
dence of proscriptive titles 558 (c) 

Ss. 61 and 65 — Admission of secon- 
dary proof — Objection as to mode of 
proof cannot be taken after Court has 
admitted the document 276 (b) 

S. 70 — Admission of executant is not 

sufficient as against strangers 436 
S. 91 — Party m possession of docu- 
ment cannot let in secondary evidence 

111 (a) 

S. 101 — Effect of Admission of 

execution is laid down 205 (a) 

S. 101 — Proof of relationship is to be 

given by him who sets it up 309 (c) 

Ss. 101, 102, 103 — Transfer by 

tenure- holder — Knowledge of grantor, 
question as to — Onus cannot be laid 
upon him to prove negative 76 (h) 

Ss. 101-103 — Evidence consistent 

with allegation of plaintiff and denial 
of defendant — Plaintiff must fail 165 (c) 

S. 1 14— Failure to call all witnesses 

is no ground for disbelieving the wit- 
nesses produced or for drawing adverse 
inference against prosecution 413 (b) 

S. 114 — Inability to get third persons 

to produce account-books — Suit cannot 
fail 71 (b) 

S. 1 14 — Non -production of documents 

affords presumption against defaulting 
party 218 (2) (a) 

S. 114 — Official acts will be presum- 
ed to be done within jurisdiction 

96 (2) (c) 


1923 N. & S. T. (Patna)-3 
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Evidencfc“»Act~(C(?«cW.) 

S, 114 — Party not producing docu- 

ment — Presumption is against him 

111 (b) 

S. 115 — Lessees not producing the 

deed in their possession to show under 
what terms they had the right to build 
on the land — Mere fact that landlord 
stood by, while tenants built on the 
land will not estop the landlord from 
pleading that lease was a temporary 
one 111 (c) 

' S. 115 — No estoppel applies when 

truth IS known 461 (d) 

S. 118 — Witnesses of tender age — 

Capacity to give evidence — Record of 
opinion as to, is not obligatory 91 (a) 

S. 138 — No opportunity to cross- 

examine witnesses — Evidence is not 
admissible 53 (b) 

.S. 138 — Prosecution is not entitled 

to examine-in-chief on the substantive 
case after cross-examination by accused 

116 (b) 

S* 141 — Prosecution witness — Lead- 
ing question without declaring witness 
hostile IS illegal 62 

Execution 

An application to set aside sale is not 

one m execution 29 (b) 

Award of damages for a future 

uncertain event is illegal and cannot be 
executed — Even if executable, subse- 
quent orders of Court without applica- 
tion by decree-holder cannot save 
limitation 407 

Ceases when sale is confirmed 22 (b) 

* Decree for rent — Sale in execution 

of, subject to liabilities under another 
decree — Decree-holder himself pur- 
chasing properties — Execution against 
other properties of debtor in respect of 
the other decree is not barred 517 

* Mortgagee auction- purchaser stands 

in no better position against strangers 
than his mortgagors 371 (a) 

^Order dismissing execution proceed- 
ings without notice to decree-holder is 
without jurisdiction 180 (d) 

Simultaneous execution was recog- 
nized under all the Codes including 
that of 1882 224 (a) 

Execution sale 

Failure to attach — Sale not void 

45(a) 

—Whatl passes under — D. Register and 
Khatianjnot reconcilable — Sale certifi- 
cate should be looked into 30 


Ex'parte decree* setting aside of 

See Civil P. C., O. 9, R. 13. 

Fishery 

♦ Exclusive right of, is an interest in 

immoveable property — But if mere 
right to fish along with others it is<{in 
easement 58 

Government of India Act 

S. 107 — Refusal to frame the neces- 
sary issue is good ground fo£ interfer- 
ence in revision 518 

Guardian and Ward 

Suit by minor for partition against 

father - Father cannot thereafter act as 
guardian and dispose of property 

25 (b) 

Hindu Law 

♦ Adoption — Age of adoptee — Adop- 

tion of boy over 5 years is valid — 
Kalika Purana passage cannot be relied 
upon 423 (b) 

— Adoption — Bribe to adopter — 
Motive of adopter will not invalidate 
arloption — Public policy does not 
concern itself with motives of persons 

423 (e) 

* Adoption — Ceremonies — Putreshti 

Jag or sitting upon the bedi is not abso- 
lutely necessary for validity of adoption 

423 (c) 

* Adoption — Giving by widowed 

mother — Husband’s consent need not 
have been obtained 423 (d) 

Alienation by one co-parcener — Suit 

by another co parcener for his share 
only m the alienated property 
on ground of no necessity does not he 

590 (a) 

Alienation — Co-parcener — Purchaser 

of co-parcener’s share cannot enter into 
possession but must bring a suit to 

ascertain his share 451 (b) 

^Alienation — Recitals are not proofs of 

necessity 143 (e) 

Alienation — Widow— Gift by widow 

cannot be challenged by persons other 
than reversioners 122 (a) 

Debt — Plea of Hindu son that debt 

of father was immoral— Onus* of pro- 
ving it is on son 143 (d) 

-—Debt — Sons* liability is a personal one 
for debts not incurred for immoral pur- 
poses 143 (c) 

Debts— Necessity — Long series of 

transactions — Details of necessity need 
not be proved— Debt borrowed to pay a 
decree- debt is pritna faciei for necessity 

443 



SUBJECT XNDEX, 1923 PAtNA. 


19 


Hindu La,vt—{Concld.) 

Gifts — Oral gifts must be established 

by satisfactory oral evidence 165(b) 
*=► Inheritance — Daughter’s sons suc- 

ceeding to grand-father get ancestral 
^tate in which their sons have interest 

492 (e| 

Joint family — Alienation — Lega^ 

necessity — Mere representation no^ 
sufficieflt — Purchaser must prove tha^ 
on a hona fide enquiry he satisfied him- 
self as to its truth 197 

.Joint family — Contract in favour of 

manager personally — Not enforceable 
by other members of his family after 
his death 5is9 

Joint family — Debt by one member 

— All members are liable if creditor 
proves necessity or bom fide inquiry by 
himself 71 (a) 

Joint family — To save properties 

from sale at execution is legal neces- 
sity 26S (b) 

Partition by mother in favour of 

daughters — Daughter’s son is bound by 
deed if he does not claim as reversioner 

2*12 (2) (c) 

Partition — Clear declaration of inten- 
tion will effect 25 (a) 

Religious Endowments — Marriage of 

mohunt does not necessarily entail for- 
feiture of office 309 (f) 

Religious Endowments — Sallakha 

Asthan in Behar — Succession devolves 
upon chief disciple 218 (2) (b) 

* Religious E n do wmen t — Succession 

— Custom, as to, not proved— Practice 
maintained for 300 years should not 
be departed from 309 (a) 

Reversioner — Tenancy beyond life- 
time by limited owner terminates on 
death of limited owner and reversioner 
can sue for possession 130 

* ^Widow — Maintenance grant — Ac- 

cumulation goes to her heirs 165 (d) 

** Widow — Relinquishment — Nature 

of — Conveyance for consideration to 

next heir is not relinquishment — A 
ijehnqtiishment is made by some act 
justifying inference that she is civilly 
dead 492 (c) 

Impartible Estates 

Ghatwali tenures — Succession — 

Hindu Law (Mitakshara) — Devolution 
is under Hindu Law subject to inci- 
dent of impartibility — Males exclude 
females — Estate is not if so facto the 
separate property of the owner 453 (b) 


Income Tax Act (1922) ** 

Ss. 46 (3) and (4) — Distress warrant 

by Collector to Police Officer is illegal 
— Penal Code, S. 353 338 

Interpretation of Statutes 

“ Deemed ” — The thing to be 

“ deemed *’ as something else is treated 
by a statutory fiction as that other 
thing, for the purpose of the statute 

88 (b) 

‘ Law,’ meaning of — Rule framed 

under section of Act is not ‘ Law ’ un- 
less Act itself says so — Power to regu- 
late does not imply power to prohibit 

1 (e) 

Jurisdiction 

Consent cannot give 76 (f) 

^Jurisdiction as to person, if it exists, 

is not ousted by mode of bringing the 
person before Court 242 (2) (g) 

Kinds indicated 242 (2) (f) 

Submission to — No inherent lack ot 

jurisdiction — Absence of formality is 
immaterial • 562 

Voluntary submission by foreigner 

vests jurisdiction and then foreigner 
can be restrained from executing decree 
in another Court 209 (a) 

Jury 

Trial by — Inadmissible confession 

read out — Verdict is vitiated 142 

Landlord and Tenant 

Rights of tenant — Gair mijraha lands 

and Y^istas belong to proprietors 37 (c) 

Trees — Property in trees or that 

which IS likely to become timber is in 
the landlord and the property in 
bushes IS in tenant 95 (a) 

Trees, right to — Evidence produced 

by tenant — Burden shifted on landlord 

295 (b) 

Land Tenure 

Ghat wall Tenure in Taluka Damn 

— Distinction between Kharagpur and 
Birbhum Tenure — Former are alien- 
able with consent of zamindar but 
latter only with consent of Government 

453 (a) 

Lease 

Construction — Zatfeshgi lease or 

mortgage — Interest to continue after 
termination of lease — Transaction is a 
mortgage 122 (b) 

Specific performance — Lessee entitl- 

ed to renewal, being in possession is 
entitled to specific performance com- 
pelling lessor to grant renewal 236 
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Legal PrSkttitioner 

What amounts to negligence — 

Damages cannot be awarded unless 
negligence is proved 259 (c) 

Legal Practitioners Act 

S. 13 — Warning is not suflicient 

punishment for defying law — Duties of 
a Vakil discussed 185 (2) 

S. 14— Inquiry by superior Court is 

invalid 185 (1) 

Letters Patent (Patna) 

Cl. 27 — Suit for declaration that 

marriage was valid, does not he 301 

Limitation Act 

S. 5 — Sufficient cause — Mistake of 

pleader m \y amount to 140 

* Ss. 5 and 14 — Sufficient cause — 

Court holding that defendant was dead 
— Plaintiff instead of setting aside 
abcitement— Appealing against order, and 
after its dismissal, applying for substi- 
tution of Legal Representatives — No 
sufficient cause 417 

S. 12" Day of pronouncing judg- 

men*! is day of judgment 129 (a) 

S. 12 — Decree not prepared in time 

— Tune between judgment and signing 
of decree must be excluded 529 

S. 18— Onus of proof that contmu- 

ing effects of fraud had been removed, 
IS on the party guilty of fraud 

435 (b) 

S. 22 — Application under C. P. 

C., O. 9, R. 13 — Section docs not apply 

88 (a) 

♦ S. 23 — Applicability — Declaratory 

suit — Section does not apply 475 (d) 

Art. 30 — Loss of portion of consign- 
ment — Time runs from loss 298 

Art. 62 and S. 2 — Art. 62 would 

include claim against legal representa- 
tives for money received for plaintiffs, 
used by them or their father through 
whom they derived their liability to be 
sued 2 59 lb) 

Art. ?5 — Price of goods was to be 

paid from time to time — Vendor debit- 
ed to vendee price on various dates — 
Occasionally balance was in favour 
of vendee — This is not mutual account 

242 /I) 

Art. 89 — Joint principals — Time will 

run only from date of joint demand 

464 |c) 

Alts. 89 and 90 — Articles do not ap’ 

ply to suit against legal representative 
of agent— Time runs from refusal to 
account 259 (aj 


Limitation Act— ‘{Concld,) 

* Art. 120 — Suit to set aside alienation 

by mutwali is within the article 

475 (c) 

Art. 139 — Tenant by sufferance be- 
comes a tenant from year to year ^by 
consent to continuance of tenancy 

201 (a) 

Art. 141 — Time runs from death of 

widow ' 72 (b) 

Art. 144 — Suit for possession — Plain- 
tiff not in possesK^ion 12 years back — . 
He cannot succeed unless he proves 
dispossession of defendants since that 
date 96(2) (a) 

Arts. 148 and 144— One mortgagor 

redeeming mortgage — Suit for posses- 
sion by co-mortgagor is governed not 
by Art. 148 but by Art. 141 98 (a) 

Art. 376 — Application under Chota 

Nagpur Tenancy Act, to substitute 
Legal Representatives of plaintiff — Is 
within the article — Civil P, C., O. 22 
applies — Chotti Nagpar Tenancy Act, 
S. i:65 29 (a) 

Art. 182 — Application for issue of 

notice to judgment- debtor is step-m- 
aid 180 (a) 

♦ Art. 182 — Prior application for sale 

of propel ties — Later application for 
arrest — Latter cannot be regarded as 
continuation of former 4ii8 

Art. 18? — Step in-aid — Application to 

Court which transferred a decree is 
not a step-in-aid 384 

Art, 182 (5) — Application for con- 
firmation of sale or for delivery of 
possession — Applications do not con- 
stitute step-in-aid 22 (a) 

Mahomedan Law 

Alienation by widow in possession 

for dower debt — No transfer of dower 
debt — Alienee cannot retain possession 
after widow’s death as against heirs of 
widow 72 (a) 

Dower— Transfer by widow in posses- 
sion of property of her husband in 
lieu of dower, is valid until the dower 
is paid 153 T[2) 

Dower — Widow in possession for 

dower debt — Has no proprietary title 
— ^Transfer by widow — Transfei^e can 
retain possession until dower debt is 
satisfied 33 (a) 

Gift — Delivery of possession is neces- 
sary-intention to transfer, must be 

unequivocally expressed 481 (a) 
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Mahomedan Law — iConcld,) 

Waqf — Sajjadanashm — Females can- 
not be sajjadanashins and minor cannot 
be appointed as mutawalli 576 

Malicious Prosecution 

— ti^Conviction in first Court and acquit- 
tal in appeal — Presumption is against 
the absence of reasonable and probable 
cause 344 (a) 

Mines and Minerals 

Mining lease— Damages, measure of— 

Neither 20 times annual rent nor one 
year's rent is the measure of damages 
for letting out the surface for cultivation 
purposes 296 

Minor 

• Doctrine — Legal necessity to be in- 

volved only to protect a minor’s estate 
— Lender’s duty — He is to enquire only 
as to the particular transaction— He 
IS not affected by precedent mismanage- 
ment unless he is a party to the same 

26S (a) 

Mortgage 

* -Adverse possession — Mortgagee not 

entitled to possession is not affected 
by acquisition of title by adverse pos 
session against mortgagor 305 

— — Mortgagee-auction-purchaser stands 
in no better position against strangers 
than his mortgagors 371(a) 

♦ Mortgagee becoming apart owner — 

Can sell other portions for proportion- 
ate amount of mortgage-money 490 (a) 
Mortgagor though trustee is estop- 
ped from setting up trust 203 (b) 

Rights of mortgagee — Mortgagee 

can enforce whole security against any 
property he likes — Equities, if any of 
purchasers of equity of redemption 
can be gone into only in separate suit 

44 

Mortgage suit 

Question of paramount title should 

not be considered 203 (a) 

Suit on — Contribution between 

puisne mortgagees is irrelevant 199 (b) 

Occupancy Holding 

* Non-transferable — Holding can be 

*sold in execution of money- decree 

514 (c) 

Pardanaskin lady 

— ^Execution of document — Prin 
ciples — Persons claiming under docu. 
ment must show that she knew what she 
was doing — Principles enunciated in 
books are only rules of prudence and 
depend upon facts of each case 492 (f) 


Partition •• 

^Suit for — Unity of title and posses- 
sion — Both are necessary 162 (b) 

Part Performance 

** Theory is applicable only on 

subsequent actings and conduct 492(d) 

Patna High Court Rules 

R. 37 (d) — * Dismissed for default* — 

Withdrawal after witnesses have been 
examined does not operate as dismissal 
for default 90 (a) 

Chap. I, R. 14 — Notice of appeal to 

respondent — No identifier is necessary 

114 (c) 

Chap. II, Rr. 16, 14 and 13 — Memo- 
randum presented to Assistant Regis- 
trar is not a valid presentation 150 (b) 

Penal Code 

Ss. 141, 145 — Order under S. 30, 

Police Act, prohibiting procession — 
Non-compliance — Unlawful assembly 
« — Evidence of common object unsatis- 
factory — Accused cannot be convicted 

1 (c) 

S. 147 — First party in possejfeion— 

Second party dismantling disputed 
house — Second party is guilty of 
offence under S. 147 361 

S. 147 — Possession of the accused — 

Accused can enforce their right to crops 
and so cannot be guilty 299 

S. 149 — Principal offender guilty 

under S, 302, Penal Code — Other mem- 
bers cannot be convicted under S. 301 
read with S. 149 50 

S. 188 — Order to remove obstruction 

— Disobedience — Order to show cause 
against prosecution — Petitioner corn- 
in;^ and saying that he has removed 
obstruction — Order for prosecution was 
held to be bad 131 (a) 

* S. 297 — Local inspection — Magis- 

trate’s own opinion is not evidence 537 

* S. 379 — Accused, declared to be in 

possession in a previous case, remov- 
ing crops — Removal by accused before 
the prior case is decided against him 
in appeal is not theft 532 (a) 

Ss, 379 and 108 — Accused standing 

by the thief — No other evidence — Ac. 
cused is not guilty 121 (a) 

S. 411 — Reformatory Schools Act, 

S, 31 — A boy of 14J years, convicted 
under Penal Code, S. 411 cannot be let 
off after mere admonition 297 U) 

Ss. 417 and 477 (aj — Books wherein 

entries were changea by accused not 
having left accused’s hands — ^Act of aQ* 
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Penal Code— 

cused does not amount to attempt but 
only to preparation — DiiFerence be. 
tween attempt and preparation pointed 
out 307 

S. 447 — Intention to annoy or insult 

or commit any offience is necessary 

56 (b) 

S. 51 1 — Difference between attempt 

and preparation pointed out 307 

Police Act 

S. 30 — Notification under, prohibit- 
ing procession — Non-compliance with 
— Offence is committed 1 (al 

S. 30-A — Conditions of license not 

violated — Section does not apply 1 (b) 

Practice 

Case sent back from High Court — 

Parties must* be given notice of receipt 
of record 597 (c) 

Courts’ duty — Inroad upon the 

liberty of subject, will not be tolerated 
by Qourts 1 (g) 

Criminal Trial — Retracted confession 

is not acted upon unless corroborated — 
Confession cannot be admitted m part 

13(c) 

♦ Dismissal of suit after preliminary 

decree for partition is bad 342 (a) 

English rules — Summary remedies of 

plaintiff on default of pleading by 
defendant — Do not apply m India 

386 (a) 

Erroneous judgment cannot, but 

irregular judgment can be ignored in 
collateral proceeding if merits are 
affected, while void judgment is nullity 
and voidable judgment can be set aside 
by the Court itself or by a superior 
Court 242 (2) (e) 

Judgment — Based on conjecture and 

inadmissible evidence is invalid 37 (e) 

Local inspection — Magistrate’s own 

opinion is not evidence 537 

♦ New plea — Question of law requir- 

ing no further evidence can be heard in 
second appeal 423 (a) 

♦* -Person under disability— Change 

of plea on ceasing of disability allowed 

492 (a) 

Pleadings — Prayer for confirmation 

of possession includes prayer for reco- 
very of possession— Court Fees Act, 
S. 7, Cl. (iv) (c) 137 (c) 


Practice — {Concld.) 

Procedure — Ex parte order for deli- 
very of possession not to be made — 
Civil P. C., O. 2, R. 35 597 (b) 

(Criminal) — Procedure — Summoning 

of witnesses — Two different applica- 
tions on same day — T rifling delay in 
applying not to be considered, very 
material 536 

Pre-emption 

Subject of pre-emption, mokurari 

land IS not — Strict limits must be 
recognized as right is opposed to 
public interest 217 (a) 

Unless proprietary possession is trans- 

f erred, the right of pre-emption does 
not accrue 217 (b) 

Pre-emptor 

Ownership (not necessarily posses- 
sion) IS necessary for pre-emptor — 
Perpetual lease is not sufficient 217 (c) 

Principal and Agent 

. — Co-prmcipals — Discharge by one 
is not valid as against the others 

464 (b) 

Probate and Administration Act 

Claimant by survivorship is not 

entitled to get Letters of Administration 
to estate of deceased for in that case 
deceased leaves no estate 96 (1) 

Property 

Person in possession of property 

as security for dower debt — Right of, 
IS itself property which is transferable 

33 (b) 

Railways Act 

S. 72 — Risk- note — Package means 

both covering and contents 4 87 

S. 72 — Risk-note B— Compensation 

for non- dell very — Question of onus dis- 
cussed 285 (b) 


* S. 72 — Risk-note B signed — Con- 

signor must prove wilful neglect or 
theft by Railway servants — Owner 
cannot allege want of authority to his 
servant or agent who delivers goods to 
railway to sign the risk-note 325 

Record-of-Rights , r-. L a*' 

Estates Partition Act and B. T. Act 

— Difference — Presumption is that it is 
accurate and that rent payable by 
tenant to proprietor is that entered in 
Batwara papers — But presumption is 
rebuttable 391 

♦ Presumption as to correctness of 

entry exists and no further evidence 
to prove the same is necessary 340 (b) 
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Record-of-Rigfata — {Concld.) 

Presumption in favour of is not re- 
butted by Batwara maps 37 (d) 

Registration Act 

S. 82 (a) — Revision — Registrar not a 

<!riminal Court — High Court cannot 
interfere with his order 155 

Res Judicata 

See Civil P.C., S. 11. 

Specific*Relief Act 

S. 42 — Challenge thrown on title — 

Suit for declaration to meet the chal- 
lenge is one under S. 42 100 (b) 

S, 42 — Further relief not prayed for 

— Suit is not maintainable — Trans- 
fer void in law — Transferor himself 
can question it — No equity exists be- 
tween transferor and transferee — Trust 

475 (b) 

S. 42, Proviso — Not applicable to 

suits under O. 21, R. 63, Civil P. C. 

564 (b) 

Stamp Act 

* S. 36— Document admitted — Objec- 

tion on the ground of insufficiency of 
stamp should not be entertained subse. 
quently 404 (b) • 

Subrogation 

Intention is necessary 199 (a) 

Succession Act 

K ^Joint and sole administration — 

Persons equally entitled to administra- 
tion quarrelling with each other— One 
only can be appointed — Court prefers 
sole administrator 348 (2) (b) 

S, 204 — Joint administration — 

Persons equally entitled to administra- 
tion need not be jointly appointed 

348 (2) (c) 

S. 246— Petition not giving details 

but materials otherwise present before 
Court — Section is sufficiently complied 
with 348 (2) (a) 

— S. 11 — Objection to jurisdiction not 
taken in Courts below — No prejudice 
proved — Decree is valid 581 


1923 PATNA. 

Suits Valuation Act •• 

Partition suits — No question of 

plaintiff’s title or share involved — 
Valuation for purposes of jurisdiction 
must be of the whole of the properties 
and not only of plaintiff’s share 342 (b) 

Temporary Injunction 

See Civil P. C., O. 39, R. 1. 

Transfer of Property Act 

S. 8 — Execution sale of land — Crops 

go along with the land 355 

S, 55 (4) — Lien gives no title to pos. 

session 205 (b) 

S. 60 — Integrity — Redemption of 

a portion, mortgagee receiving half 
amount from half owner does not 
break integrity of mortgage 242 (2) (d) 

* S. 106 — Tenant holding over — 

Assent of proprietor — Tenancy can be 
put an end to only by notice to quit 

340 (a) 

Ss. 107, 116 — Holding over upon 

payment of rent to landlord — Tenant 
becomes tenant from year to year«201 (b) 

Ss. 122' 123 — Gift — Delivery in the 

case of gift of moveables is as described 
in Contract Act, S. 90 165 (el 

S. 130 — Transfer of rent due — Oral 

transfer is not valid 165 (a) 

S. 130 — Transfer of security for 

dower debt — Transferee takes subject 
to equities 33 (c) 

Trust 

Transfer void in law — Transferor 

himself can question it — No equity 
exists between transferor and trans- 
feree 475 (b) 

Words 

“Birakt Bairagi” may not necessarily 

mean non- marriage able state 309 (e) 

Power to regulate does not imply 

power to prohibit 1 (e) 

Words and Phrases 

Timber means trees fit for building 

— Bamboos if so used arc timber 95 (c) 
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A I R. 1923 Patna 1. 

(SPECIAL BENCH). 

Mullick. Coutts and Das. jj. 

Emperor — Appell anfc 

V. 

Ahdul Eamid — Aooused-Reapondenb. 

Governnienfe Appeal No. 4 of 1922, deci- 
ded on 3rd Auguafc, 1922, against an order 
of J. 0„ Ranohi, dabed 20iih March. 1922. 

(a) PoliGt Aci. S. ^0^ Notification under, pro- 
hibiting proeeBsion-Non-aomplianee with-- No 
0 fence is commitiedi 

Where the Buperiatesdent of Polioe issued the 
following notice under 8. 30 of the Aot. 

“ I prohibit any prooeesion formed by any 
person within the manioipal area of this district 
other than under lioense granted by me, for a 
period of 3 months as 1 consider suoh prohibition 
to be neoessary for the preservation of the public 
peace and safety. 

Beld per Mullick, J.— 

U) that S. 30 only means that the 8<Pi has to 
be satisfled that the procession is, in the judgment 
of the Dt, Magistrate likely to oause a breach of 
the peace ; [P. 3, C* 1.] 

(a) that the notifioation of prohibition though 
general is within the powers of the B. P> to issue ; 
[P. 3, G 1.] 

(3) that the order is a ' law’; [P* 3. 0. 1 and P. 4, 
0. a] and 

(4) that though it did not follow the exact 
language of ol. (1) of S. 30 the notidoation was 
on the whole a substantial oompliance and the 
publie were in no error or doubt as to its pur- 
port.^ [P. 4*. 0. 1.] 

Per Das, A notifioation under S. 30 of the 

Aot oannot be regarded as the ‘ law ’ for any pur- 
pose as there is no provision in that Aot giving suoh 
a notifioation the same efieot as if they were Qon< 
twined icpan Act. [P. 7, 0. 3.] 

(a) The notifioation, even it it is a ' law ’ is not 
enforoeable as snob for the following reasons 

First, the polioe have no power under the Aot to 
prohibit a prooeseion where the promoteis thereof 
decline to apply for a lioense. [P. 8, lO. 1.} 

Secondly there is no power to issue an order to 
nave operation for 3 months. The language of 

1923 P—1 


the section is perfectly oleat that the polioe have 
the power (o deal with each case as it arises and 
(hat the Dietriob Magistrate has to exetoise hia 
discretion on eaob oooasion. Cr. Bef. 33 of 1917» 
Foil, [P. 10. C. 2,] 

Tlmdfp, Assuming the polioe have the power to 
prohibit, they have no power to prohibit a pcooes- 
3ion anywhere within the munioipal area. Booh 
a prohibition will be ultra virea as it cover even 
meetings in private bouses tor a lawful purpose. 
[P. 10. C. a.] 

Lastly, The Aot requires that the judgment shall 
be exercised by Dt. Magistrate and tba order 
shows that instead of that, the 8. P. has exercised 
his judgment and has thereby arrogated to himself a 
power not conferred by the Statute. [P. 10. 0. 3.) 

(3) The only way by wbioh the order under 
S. SO could be executed (assuming they could be 
executed at all) is only by proceeding against the 
persons opposing suoh order, under B. 83 ol the 
Aot, and not by an order for disposal as suoh 
power is not given by the seotion. [P. 11, 0. 1.] 

(b) Police Act, S, bO A--~Gonditions of l\eeni 9 
not violated— 'Section does not apply, 

S. 30-A of tbs Aot does not apply unless a license 
has been got and there is a violation of the oondi- 
tiODs thereof, [P. 5, C. 1, and P. 8. C, 1.] 

(o) Penal Code, 8s, 141, 146~-Or£fer under 8, 8(1^ 
Polioe Act, prohibiting procession— Non-compli- 
ance— Unlawful assembly— Evidence of common 
object unsatisfaaiory— Accused cannot be convicted. 

Where a general notifioation was issued by the 
8.P. under B. 30 of the Police Aot prohibiting pro- 
oassioDB without a lioense, and in spite ol it a pro* 
cession without lioenea was formed and on its 
being ordered to disperse did not disperse, held 

Per Mullick, J,, (1) that ' Resistanoe ’ oonnotes 
soma overt act and mere words, when there is no 
intention of carrying them into effect will not be^ 
snffioient to prove an intention to resist. But a. 
refusal to disperse at the command of the Police* 
clearly constitutes an overt act ; [P. 3. 0, 3.] 

(3) that if a person persists in remaining with » 
prooessioD alter becoming aware of the fact that 
the convenor has failed to take out a license as. 
required by law he must be taken to share in the 
common object of the oonvenoc to resist the execu- 
tion of the order. [P. 3. 0. 3.] 

Held per Das. J.. (1) that in order to succeed 
in proving resistance to the execution of the law. 
, tl^e proseoutiou must establish first that there wa& 
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a law wbi^^i oould be executed, eeoondly that there 
was ezfloutioD of that law and thirdly, that there 
was resistance to it ; [P. 5, 0. 2.] 

(2) that the order of the 8.P. was not a ' law ’ 
and was not ezeontable as it was beyond the 
powers of the S.P. to issue; [P. 10, 0« 2 and P. 11, 
C. 1.3 

(3) the order for disposal was not a lawful exe- 
cution of the order under S. 80 of the Polios Act 
and non-submission thereto does not amount to 
' resistanoe ’ ; [F. 11, Os, 1 and 2.] 

(4) that therefore the aooneed were not guilty 
under B. 141 or 115 of the Code, 

Where persons submit to their being arrested in 
ezeoutioD of the law, it is a submission to the eze* 
oution of the law and not a cesietanoe to it. 
[P. 12, C. 1.1 

(d) Crim. P C., Ss. 232 aftfi 221— Charge no( 
m§ntioning common object — Evidence aiso 
unsat^sfactorp-^Jecused cannot be convicted. 

Where no suihoient evidence bad been given to 
prove a common object to resist the execution of 
a lawful order, and the charge framed did not even 
set out the common object of the unlawful 
assembly, held it is impossible to say that the 
accused had notice of the precise case which the 
prosecution were making against them* [P. 4, 
0 . 1 .] 

(e) Interpretation 0 / aiatutea^' Law,’ meaning 
cf^Bule framed under section of Act is not ’Law* 
unUaa Act itself aaya ao^Power to regulate does 
Mt imply power to prohibit* 

Pet Das, Law ’ is one thing and an act 
done Of order issued under the law is another 
thing. When we speak of ' law ’ we mean some 
thing which is enforceable and which is not 
capable of being rejected by the Courts as unoer- 
tain, unreasonable or as repugnant to the law of 
the laud. Where a statute under the authority of 
wbiob rules are promulgated itself declares that 
they shall have the same effect as if enacted in the 
statute, the validity of the rules oannot be oanvass- 
ed by Oourts of law. Nor can any Court reject 
them as uncertain and unenforoeable* 

But where the statute does not so provide their 
validity oan be oanvassed and the Court can reject 
them as unenforceable on the ground of unreason- 
ableness or uncertainty. They do not oonstitute 
'law’ I The essence of the law is that it is enforce- 
able as law, and though the Courts may construe 
it they oannot reject or quash it. [P. 6, Os. 1 and 
2 and P. 7. 0. 2.] 

A power to regulate does not involve a power to 
prohibit. [P 10, 0. 2.] 

Per MulUck, i7-’~A notification issued in exer- 
cise of a power conferred by Statute is as much a 
part of the law as if it had beeu incorporated in 
the statute. The oommand is, in every senee a 
command by the appropriate Legistative authority. 
[P. 3, C. 2 and P, 4, C. 1.] 

(I) Criminal Trial^New offence under special 
laW'^Accused cannot be proceeded with under 
general law. 

Per Das, J . Where a etatute oieates a new 
cfienoe which wae not an ofienoe at common lav7 


and impoees a penalty in reepeot of each ofienoe a 
pereon committing euoh an ofienoe oan only be 
proceeded against under the statute which creates 
the offence and cannot be indicted under the 
general law. [F. 12, C. t.j 

(g) Praotiee-^Oourts’ duiy’^Inroad ttf)Cn the 
libefty of subject, will not be tolerated by Courts. 

Where there are breaohes of law and order it 
is the duty of the High Court to relentlessly apply 
the law and to look neither to the posilion nor the 
motive of the parsons committing or enoouraging 
breaches of law and order. But while this is so 
it is equally the duty of the Court to assert from 
time to time and as often as it may be necessary 
that the subject has his rights as well as his duties 
and tc assert further that the High Court as the 
guardian of tbe rights and the liberties of the 
subject will sternly repress any attempt on the 
part of Ibe executive government to tamper with 
such rights and liberties ; and that an order in the 
garb of an order (or the maintenance of law and 
order will not be allowed to stand, if its object is 
not to maintain law and order but to make a 
very serious iuroad upon the liberty of the 
EUbjeot. [P. 13, C. 2], 

H, L, Nandkeolyar — for the Crown. 

Athar Hussain and D, P, Sinha — for 
Bespondenb, 

Mullick, J.,— This is an appeal preferr- 
ed by the Local Government against the 
acquittal of Sheikh Abdul Hamid who was 
sentenced by the Deputy Magistrate of 
Palamau to 6 months’ rigorous imprison- 
mentforanoffenoeunderSeotionll^.I.P.C., 
but was acquitted on appeal by tbe 
Judicial Commissioner of Ghota Nagpur, 
The learned Judge set aside the conviction 
under Section 145, I. P. 0., but sentenoad 
the accused to a fine of Be. 1 for an offence 
under Section 32 read with Section 30-A of 
tbe Indian Police Act. It is admitted that 
the learned Judicial Commissioner has mis- 
oonceived tbe facts and that Saotion SO-A 
has no application to this case. There is no 
question here of the disobedience of the 
conditions of any license issued by the 
Superintendent of Police. 

What appears to have happened is this. 
On the 3rd January, 1922, the OfiSoiating 
Superintendent of Police issued a notice in 
the following terms : — 

"Notioeunder Section 30 of Act V of 1861’', 

" In pursuance of the powers vested under 
Section 30 of Act V of 1861, 1 do hereby 
prohibit any processions, associations or 
assemblies started or formed by any person 
or any class of persons within the Municipal 
and Union area of this d!striot(Falamau)othor 
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liban under lioensa granted by me, for a 
period of three xnonttis aa I ooneider suoh 
prohibition to be necessary for the preser< 
yation of the pnblio safety.” 

Tffit notice waa duly served by proclama- 
tion and beat of drum, but on the 2l8t of 
January some 25Q persons formed a proces- 
sion through one of the streets of Dalton- 
ganj, which is the head-quarters of the 
Palamau District, carrying flags and singing 
songs in disregard of the order of the 
Superintendent. A Sub-Inspector of 
Police directed the crowd to disperse and 
upon refusal to do so ha arrested 21 
persons of whom the accused was one. 

The Deputy Magistrate, who tried the 
case, framed a charge under Section 145, 
I. P, Cm but did not set out the common 
object of the unlawful assembly of which 
the accused was alleged to be a member. 

The learned Assistant Government 
Advocate who appears on behalf of the 
Crown contends that notwithstanding this 
omission the accused had full notice at the 
trial of the common object upon which the 
charge was based and that the facts proved 
establish a clear case under Section 145, 
I.P.C. Ha contends that the common object 
was to resist the execution of a law or legal 
pi^cess which is one of the common objects 
enumerated in Section 141, I.P.C. Now, 
Section 30 of the Police Act though not very 
happily worded appears to mean this. The 
Superintendent of Police has to be satia- 
' fled that an assembly or a procession is in 
} the judgment of the District Magistrate 
I likely to cause a breach of the peace. He 
i may then issue a notice upon the person 
convening or collecting the assembly or 
directing or promoting the procession to 
apply for a license. 

It is contended that the Superintendent 
is not authorised to issue a general order 
but must call upon the convenor or promoter 
of the assembly or prooession to take out a 
lioQnsa for each occasion. In my opinion 
thq words areeuflioiently general to enable 
the Superintendent to issue a general noti- 
fioation containing a prohibition against 
convening or oolleoting assemblies or 
directmg or promoting processions without 
a license. Tbe terms of the Section are also 
wide enough to cover aprohibitign without 
any limit of time. If the person or persons 
against whom the notice is directed con- 
venes or collects an assembly or promotes 
or directs a procession without license, he 
or they will be punishable under Section 32 
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of the AqIi. There is nothing in the Aot 
which renders a person liable to punish- 
ment for joining an assembly or procession 
which has already been convened or col- 
lected if he has no notice that the con- 
venor or promoter has omitted to take out 
a license ; but if, after becoming aware that 
the person whose duty it was to take out a 
license has failed to do sd, he persists in 
remaining with the assembly or procession 
then it may, I think, be said that ha shares 
the common object of such person to resist 
the execution of the Superintendent’s order. 

Id the present case the evidence shows 
that the accused Abdul Hamid joined tbe 
prooession after it had been directed to 
disperse ; there is no evidenoe that ha was 
aware that any breach of the notifloation had 
been committed ; but if it could have been 
shown that ho and 4 others of the assembly 
or prooession were acting together with the 
common object that the person who bad 
convened or oolleoted the assembly, or djreot- 
edorpromoted the procession, should resist 
the execution of tbe Suparintendent’a order, 
then I think be would have come under the 
operation of Section 141, I.P.C, In my 
opinion this aspect of tbe case was not 
presented to tbe Deputy Magistrate at the 
trial and we cannot under the orxoumstan- 
oes convict upon the evidence on the record* 

But apart from this defeot in tbe evidence 
three objections have been taken to the 
application of Section 141, I.P.C., whioh 
call for notice. 

The first objection is that resistance 
implies something more than disobedience 
and that a mere intention to disobey will not 
suffice. I agree that resistance connotes 
some overt aot and that mere words, when 
there is no intention of carrying them into 
effect, will not be sufficient to prove an in- 
tention to resist ; but in the present case 
the conduct of tbe mob and their refusal 
to disperse at tbe command of the Police 
clearly constitute overt acts and establish 
a common object to resist the orders within 
tbe meaning of clausa (2) of Section 141, 
I.P.C. 

The next objection is, that the order of the 
Superintendent of Police cannot be called a 
law or legal process. The reply is that when 
a notification is issued by an executive 
authority in exercise of a power conferred 
by statute that notification is as much a 
part of the law as if it hadbeen incorporated 
^within the body of the statute at the tim^ 
*of*its enaotment. The command is in ever^i. 
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respeoti^ command by the appropriated 
Legislative authority. In the present case 
if the notification was in compliance with 
Section 30 of the Police Act, then, in my 
opinion, it was a law and certainly a legal 
process. 

This leads me to the third objection 
wbiob is that the notification did not comply 
with Section 30 of the Police Act. In my 
judgment although the wording of the notifi- 
cation did not follow the exact language of 
Clause (1) of Beotion 30 there was on 
the whole a substantial compliance and the 
public of Daltonganj were in no error or 
doubt as to its purport. 

In these oiroumstanoesidonot doubt that 
theaooused might have been convicted under 
Section 145,I.P.O.,if suffioientevidenoehad 
been given to prove a common object to 
resist the execution of the order ; but there 
was no evidence on this point and the charge 
framed against him by the trial Court did 
not even set out the common object of the 
unlawful assembly; anditisimpossibletosay 
that the accused had notice of the precise 
case which the prosecution were making 
against him. 

Our attention baa finally been drawn to 
Section 127, Or,P.C,,andw0 have been asked 
bo infer that the procession was likely to 
create a disturbance and to find that on re- 
fusal to disperse, it became an unlawful 
assembly. Here again some formal evidence 
^ould have been given and the accused 
should have had an onportunity of meeting 
this case in the trial Court. 

We asked the learned Counsel for the 
Orownwhether there was any evidence upon 
which it could be held that the common ob- 
ject of the unlawful assembly was to disobey 
such a lawful order as is contemplated by 
Section 188 of the Indian Penal Code, but 
the learned Counsel's reply was in the 
negative. 

The result is that owing to the irregular 
and defective manner in which the proaeou< 
tion was conducted in the trial Court, I must 
decline to restore the conviction under Sec- 
tion 145,1.P.G,, nor do I think that having 
regard to the ciroumstanoes 1 ought to 
order a retrial. The appeal will, therefore, 
be dismissed. 

Ooutts, J. : — I agree with the judgment 
which has just been delivered by my learned 
taother. 


Das, J.; — The material facts are these: Ois 
the 3rd January last the Officiating Superin- 
tendent of Police of Palamau issued the 
following notice under Section 30 of the 
Police Act (Act V of 1861) : — 

*'In pursuance of the powers vested tinder 
Section 30 of Act V of 1861 1 do hereby 
prohibit any processions, associations or 
assemblies started or formed by any person 
or any class of persons within the Municipal 
and Union area of this district (Palamau) 
other than under license granted by me, for a 
period of three months as I consider such 
prohibition to be neoassary for the preserva- 
tion of the public peace and public safety.’ 
On the 2lBb January, a large number of 
persons, of whom the respondent was one^ 
formed a procession without having taken ouh 
alicense for ibe same, and refused todisperse 
though the police repeatedly ordered them to 
disperse. The police thereupon arrested a 
large number of persons including the res- 
pondent, and the learned Magistrate in duo 
course convicted them under Section 115, 
I.P.O., and sentenced them to various terms 
of imprisonment. He sentenced the respond- 
ent to undergo rigorous imprisonment for 
six months and to pay a fine of Bs. 50 and 
further required him to execute a bond for 
Bs. 100 with two sureties, and in default to 
undergo simple imprisonment forsix months;. 
The respondent appealed to the Court of the 
Judicial Commissioner ofOhota Nagpur, and 
that learned Judge set aside the conviction 
underSestioD 145,I.P.O.,and the orderunder 
Section 106, Criminal Procedure Code, but 
convicted the respondent under Section 32 
of the Police Act and sentenced him to pay 
a fine of Re. 1. The Local Government be- 
ing dissatisfied with the order of the learn- 
ed Judicial Commissioner has appealed to 
this Court. 

The learned Judicial Commissioner, before 
whom the Crown was not represented, was 
obviouslyin difficulty inunderstandinghow 
the respondent could be convicted under th©^ 
Code for an offence committed under the 
Police Act. He assumed that the position of 
tbe Crown was that the procession having 
neglected or refused to obey the order to 
disperse given by the Police, became an un- 
lawful assembly under Section 30-A (2) of the 
Act and could be proceeded against under 
the Code for being, or continuing to be, mem- 
ber B of an unlawful assembly. Assuming that 
to be the position of the Crown the learned 
Judge came to the conclusion that though 
the procession might be " dpemed ” to b©' 
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unlawful aeBembly, fcbe persona forming the 
prooassion could not be punished under the 
Oode as members of an unlawful assembly. 
The learned Judicial Commissioner hadpro- 
bably in his mind that class of oases which 
has decided that where a parson or a thing 
in a statute is “deemed” to be something 
else he or the thing can only be regarded as 
(diab something else by a statutory fiction, bub 
that in truth and in reality ha ia not that some- 
thing else and consequently you can have re- 
course to the fiction for the purpose of the 
statute which creates the fiction and for no 
other statute. I confess that there is tnuoh 
to be said for the view of the learned Judicial 
Commissioner ; but, in truth, the question 
does not arise ; Section SO-A (2) of the 
Police Act only appliaslwhere there is vio- 
lation of conditions of a license granted 
under Section 30 (3), not where the pro- 
cession was formed without a license. The 
learned Assistant Government Advocate 
accepts the position that Saotion 30-A (2) 
of the Police Act has no application what- 
ever, and it ia therefore unnecessary to dis- 
cuss whether the view of the learned Judi- 
•clal Commissioner is right. 

But it was insisted by the learned Assist- 
ant Government Advocate that the convic- 
tion under Section 145 of the Indian Penal 
Code was nevertheless right, and that the 
respondent was a member of an unlawful 
assembly of five or more persona whose 
common object was. first, to resist the 
execution of a law, and secondly, to commit 
^auolfenoe. Theformof the argument address- 
ed to US by the learned Assistant Govern- 
ment Advocate raises a question of grave 
public importance ; for no less a olaim than 
this is put forward on behalf of the Crown, 
that a District Superintendent of Police or 
an Assistant District Superintendent may. 
by purporting to act under Section 30 of 
the Police Act, prohibit an assembly or a 
procession if the assembly declines to take 
out a license for such oolleotion or proces- 
sion and that the members of the procession 
by refusing to disperse, if ordered to disperse 
by the police, make themselves liable not 
only under the Police Act for which the 
maximum sentence is a fine of Bs. 200, 
but also under Section 145 of the Indian 
Penal Code, for which the maximum sen- 
tence is rigorous imprisonment for two years 
with a fine. So far as I know, the olaim 
dies never yet been put forward in any ease 
^at a person can he oonvioted under the 


Code for an offence under the Police Act; 
and before I accede to the argument which 
involves the personal liberty of the subject 
1 must be satisfied that the argument is 
well-founded and that it rests on priooipla 
or ia covered by authorities. 

It was argued, in the first place, that the 
common object of the assembly was to resist 
the execution of the law. In order to suc- 
ceed, the proseoution must establish, first, 
that there was a law which could be execu- 
ted, secondly, that there was execution of 
that law , andstbirdly, tbatthere was resis- 
tance to the execution of that law. Now 
what was the law that was being executed? 
By “law”, I understand “a rule of civil con- 
duct prescribed by the supreme power in a 
State, commanding what is right prohibit- 
ing what is wrong, and regulating matters 
in themselves indifferent” — (Blaokatone). 
Now ia there any law, that ia to say, a rule 
of civil conduct prescribed by the supreme 
power in the State, prohibiting a procession 
on the public roads, or in the public streets 
or thoroughfares ? According to the le^krned 
Assistant Government Advocate there is, 
and he contends that it is to be found in 
Section 30 of the Police Aot. Section 30 
of the Police Act ia in these terms : — 

“ (1) The District Superintendent or 
Assistant District Superintendent of Police 
may, as occasion requires, direct the con- 
duct of all assemblies and processions on 
the public roads, or in the public streets or 
thoroughfares, and prescribe the routes by 
which, and the times at which, such pro- 
cessions may pass.’* 

“(2) He may also, on being satisfied 
that it ia intended by any person or class 
of persons to convene or collect an assem- 
bly in any such road, street or thorough- 
fare, or to form a procession which would, 
in the judgment of the Magistrate of the 
District, or of the sub-division of a district, 
if uncontrolled, be likely to cause a breach 
of the peace, require by general or special 
notice that the persons oonveniugor collect- 
ing such assembty or directing or promot- 
ing such procession shall apply for a license.” 

Now I fail to see how Section 30 of the 
Police Aot can be read as constituting a 
prohibition of the common rights of the 
subjects to form a procession on the public 
roads or in the public streets or thoroughfares. 
No doubt it vests discretion in the District 
Superintendent or the Assistant Superin- 
tendent to require the persons convening ot 
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oolleobing an assembly or directing or 
promoting a procession to apply for a 
lioense/thongh, at the same timoi it im- 
poses as a eonditioD precedent for the use 
of the diaorebion the exercise of the judg- 
ment of the Magistrate of the District or of 
the sub-division of the District that the pro- 
oessioD, if uncontrolled is likely to cause a 
breach of the peace. But it is one thing 
to say that the Act itself constitutes a 
prohibition ; it is another thing to say 
that the Act gives a limited and a condi- 
tional discretion to the Superintendent of 
Police, not to prohibit an assembly or a 
procession without a license — for that there 
isno authority in the Act, as I shall present- 
ly show — but to require the persons oon- 
yening or collecting such assembly or 
directing or promoting such procession to 
apply for a license. In my opinion, "law” 
is one thing, and an act done or an order 
issued under the law, is another thing. One 
is the result of the discretion exercised by 
the legislature ; the other is the result of 
the discretion exercised by the Superintend- 
ent of Police ; and in construing the term 
^‘law” in the first clause of Section 141 of 
the Indian Penal Code, 1 cannot substitute 
the diaoretion exercisable by the Super- 
intendent of Police for the discretion 
exercisable by the Legislature. 

It was then argued that there is nothing 
to prevent the Legislature from reposing 
confidence in a particular person or a body 
of persona, and any order issued by such a 
person or body of persons, if authoriaad by 
the Legislature, has the oharaoter of law 
and, is, in fact, law. We were indeed invited 
to treat the order of the Superintendent of 
Police as a by* law or a regulation, sanction- 
ad and authorised by the Police Act. The 
argument is a weighty one, and it is neces- 
sary to deal with the subject with someoare. 

Now whether “law** means the expression 
of the exercise of the discretion by the 
Legislature or whether it includes the ex- 
pression of the exercise of the discretion by a 
person or body of persons under the sanction 
and the authority of the Legislature, this, 
at any rate is clear that when we speak of 

law, we mean something which is enforceable 
and which is not capable of being rejected 
by the Courts as uncertain, as unreasonable, 

or as repugnant to the law of the land. The 
Courts may ©onstraeanypartionlarprovision 
of law ; but the Courts cannot quash any 
provision of law nor treat it asnnenforeeable. 
Kowtheraareroles, regulations, and by-laws, 
eotelid,. ttotbytheXi^Blalure»bal by soma 


authority by delegation . which to appropriate 
an expression used by LordEDersoheU, cannot 
be canvassed in the Courts of law on any of 
the grounds which 1 have mentioned. In my 
opinion, these rules, regulations andby-laws 
have the character of law and are, in fact, 
law. But there are other rules, regubiulons 
and by-laws which may be rejected by the 
Courts of law as unenforceable on various 
grounds. They cannot, in ray opinion, be 
called law, for the essence of the law iathat 
it is enforceable, provided circumstances 
exist which would make it enforceable. But 
where theCourtis not bound to enforce it, 
though oirounostanoes may exist which 
would make it enforceable, it has not the 
character of law, and cannot be called law. 

Now “delegated” legislation falls under 
two main beads ; first, rules, regulations, 
and by-laws under the statute which pro- 
vides that they shall have the same effect as 
if enacted therein, and secondly, rules, 
regulabtona and by-laws made under the 
statute which does not in terms provide 
that they shall have the same effect as if 
enacted therein. The first usually oonaists 
of statutory rules^ by-laws and regulations 
made by responsible authorities concerned 
with local Government ; the second usually 
consists of by- laws and regulations made by 
persons, societies or oorpoiations who are 
conducting commercial or other enterprises, 
whether of a public character or sot. Now 
the distinobion between the two is this that 
where the statute, under the authority of 
which the rules, regulations or by-laws are 
promulgated, itself declares that they shall 
have the same effectas if enacted inthesta- 
tute,the validity of the rules, regulations or 
by-laws cannot be questioned in an y Courts 
of law, nor can the Courts quash them or 
reject them on the ground that they are un- 
certain or unreasonable. But where the 
statute does not so provide, their validity ] 
can be canvassed in the Courts of law, and > 
the Courts can reject them as unenforce- i 
able on tbe ground that they are un- 
certain or unreasonable. 

The distinction ia pointed out in the base 
ot Institute of Patent Agmtsv, Lockwood (l). 
Tbe first section of tbe Patents Designs and 
Trade Marks Act of 1888 provided^ that a 
per son s b ou Id n ot be en ti tied to deaorfba b i m - 
self as a Patent Agent unless registered as- 
snob in pursuanee of tbe Act, and that tha 
Board of Trade should from time to time* 
make snob rules as were, in tbe opinion of tbe» 


(1) (1894) A.O. 847. 
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Board of Trades required for giving effeofi to 
the seotion. The Aot also provided that the 
rules to be framed by the Board of Trade were 
to be dealt in the same manner, and subject 
to the provision contained in the 101st seo- 
tion of the previous Act, the Aot of 1883, of 
wbiSh the Act of 1888, in many particulars 
was an amendment. Now Section 101 of the 
previous Aot provided that the rules were to 
belaid before Parliament and remain before 
Parliament for consideration for forty days, 
and, during these forty days, they might be 
annulled by a resolution of either House, 
and that " they shall be of the same edeot as 
if they were contained in the Aot and shall 
be judicially noticed.” The question arose 
whether many of the rules were not unrea- 
sonable and invalid. Lard Hersobell, in the 
course of his speech, drew attention to the 
terms of Seotion 101 of the previous Aot, 
and then said as follows : — “ My Lords, I 
have asked in vain for any explanation of 
the meaning of those wordsor any suggestion 
as to tbe effect to be given to them if. not- 
withstanding that provision, tbe rules are 
open to review and consideration by the 
Courts. The effeotof an enactment is that it 
binds all subjects who are affected by it. 
They are bound to conform themselves to 
the provisions of tbe law so made. Tbe effect 
of a statutory rule if validly made is precise- 
ly the same that every person must conform 
himself to Its provisions and, if in suob case 
a penalty be imposed, any person who does 
not comply with tbe provisions whether of 
the enactment or the rule becomes equally 
subject to tbe penalty. But there is this dif' 
faranoe between a rule and an enactment, 
that whereas a^ar^ from some such provision 
as toe are considering, you may canvass a rule 
and determine whether or not it was within 
the power of those who made it, you cannot 
canvass in that way tbe provisions of an Aot 
of Parliament.” This is a clear authority for 
the view that, though there is no difference 
between a rule and an enactment where 
there is a provision in the enactment that 
tbe rules shall be of the same effect as if 
they wera contained in the Aot, there is a 
wide difference between the two when there 
is DO suob provision ; and tbe difference is 
this, that though you may not canvass an 
Aot of Tarliament, you may canvass a rule. 

By-laws which are not made part of the 
Aot by the express provision of the Aot may 
be attacked in England on five different 
grounds ; first, on the ground that they are 


not made, sanctioned and published in the 
manner prescribed by the stati^^ which 
authorises the making; secondly, on the 
ground that they are repugnant to the laws 
of England ; fcbirdly, on the ground that they 
are repugnant to the statute under which 
they are made ; fourthly, on tbe ground 
that they are uncertain ; and lastly, on the 
ground that they are unreasonable — (See 
Craieson Statute Law — page 290). Gan it be 
said for a moment that a by law which, un- 
like the law, may be attacked on varions 
grounds and which the Court may refuse to 
enforce, stands on tbe same footing as the 
law ? I think not, for tbe essence of the 
law is that it is enforceable as law, and that, 
though the Courts may construe tbe law, 
tbe Courts oannot reject it nor quash it. 

If I am right in my view as to the distino- 
tion that exists between the law, and a by- 
law framed under a statute but not made 
part of tbe statute by the express provision 
of tbe statute, it must follow that an order 
issued by the Superintendent of Police 
under Seotion 30 of the Police Act, cannot 
be claimed as the law. That order may 
be a valid order or an invalid order ; but, 
as there is no provision in tbe Police Aot 
giving to the orders issued by the Police 
under Seotion 30 of the Police Aot the 
same effect as if they were contained in 
the Aot, they cannot be regarded as the 
law for any purpose whatsoever. 

But I am quite willing to assume that tbe 
order of the Superintendent of Police is 
"law” within the meaning of the first clausa 
of Section HI of tbe Indian Penal Code; I 
have still to enquire whether it is enforceable 
as tbe law ; that is to say, whether it is 
sanctioned and authorised by the Police Aot 
or whether it does not constitute an undue 
interference with tbe liberty of tbe subject in 
the garb of an order under the Police Act. In 
order to determine this question, it is neces- 
sary to examine the provisions of Sections 3Q 
and 30- A of the Police Aot. The first clause 
of Seotion 30 gives to the District Superin- 
tendent or the Assistant District Superin- 
tendent tbe power to direct the conduct of 
all assemblies and processions on tbe public 
roads or in the public streets or thorough- 
fares, and prescribe the routes by which, 
and tbe times at which, such processions 
may pass. Tnis is a power to regulate 
pabllo assemblies and prooessions, 
not a power to prohibit such as- 
semblies and proeeesions. The second 
clause gives him power to require by general 
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or apeoial nofcioe that the persona convening 
or oolleoiiiDg snob assembly or directing or 
promoting snob procession sball apply for a 
license, provided be is satisfied that it is 
intended by any persons or class ot persons 
to convene or collect an assembly inany suob 
road, street or tborongbfare or to form a 
•procession wbicb would in the judgment of 
the Magistrate, if uncontrolled, be likely to 
cause a breach of the peace. A power of 
licensing is a power to regulate, not a power 
. to prohibit and it is necessary to point out 
that there is nothing in Section 30, either in 
the first or in the second clause, which gives 
the police an express power to prohibit an 
assembly or procession if the persons conven- 
ing or collecting such assembly or directing 
orpromoting such procession decline to apply 
foralioense. Ishallpresently discuss theques- 
tioD whether apowertoprohibitis incidentto 
a power to regulate and license ; it is sufficient 
here to point out that there is no express 
power to prohibit given in Section 30 of the 
Act, Section 30- A of the Act however gives 
a power to the police to order an assembly or 
procession to disperse, but, Section 30-A 
applies and applies only where there is a 
violation of the conditions of a license. 
SectionSO A therefore has no application to 
this case; for it is admitted that the persons 
directing or promoting the procession did 
not apply for a license. On an interpreta- 
tion of Sections 30 and 30-A of the Police 
Act, it would appear that there is no power 
in the police to prohibit a procession where 
the persons directing and promoting such 
procession decline to apply for a license 
although there is such power where such 
persons take out a license but violate the 
oonditions of such license. 

It may be urged, however, that a power 
to prohibit is incident to a power to regulate ; 
for, without such power, it may be difficult, 
if not impossible for the police to regulate 

( the public assemblies and processions. The 
argument overlooks the pro visions of Section 
32 of the Act which imposes a penalty upon 
every person for opposing or notobeying the 
orders issued under Section 30, Section 30-A 
and Section 31 of the Act. It is at least 
flignifioant that the Act, though it expressly 
vests in the Magistrate or in the Police the 
power to stop any procession which violates 
the conditions of a license and to order it to 
disperse, gives no snob power to the police, 
atleastezpressly, where the persons oonven- 
ingor oolleotingan assembly, or directing or 


promoting a procession decline to apply for a 
license. The power is expressly given in 
Section 30-A of the Act, and is expressly 
withheld in Section 30 of the Aot. It must 
follow that there is no power by implication 
to prohibit an assembly or a procession in 
the event of the persons in charge ^of the 
same declining to apply for a license. 

But it may be urged that the power to 
regulate a public assembly or a prooession 
would be a barren power, if the police have 
not by implication a power to prohibit such 
assembly or procession, and that the true 
rule is that, if the Legislature enables some- 
thing to be done, it gives power at the same 
time, by necessary implication, to do every- 
thing which is absolutely indispensable for 
the purpose of carrying out the purpose in 
view. I entirely accept the validity of the 
rule, but I wholly deny that it is indispen sable 
for the purpose of carrying out the purpose 
in view to prohibit an assembly or prooession. 
Where the Act imposes a penalty upon every 
person for opposing or not obeying the 
orders issued under the Aot, it seems to me 
that the purpose in view is carried out by 
enforcing the provision of the Aot against 
such persons. At any rate the question has 
been discussed in England whether a power 
to prohibit is incident to a power to regulate 
and license, and a clear and decisive answer 
has been given. In Rossi v. Lord Provost 
etc., of Edinburgh (2) the question was 
whether the conditions of a license granted 
by the Corporation were or were not ultra 
vires. By Section 80 of the Edinburgh 
Corporation Aot, 1900, as amended by 
Edinburgh Corporation Order Confirmation 
Aot, 1901, any person selling ioa-oream 
(except in a duly licensed hotel) with- 
out a license from the Magistrates, who 
were, by that section, empowered to grant the 
same, for the house, building or premises, 
where such ioe-oream was kept for sale was 
liable to a penalty ; provided, as the statute 
declared that such licenses shall run from 
the date of issue until the Ifith day of May 
nextensuing.and uponrenewalfrozptbedate 
of expiry of the license so renewed to the 
15th day of May succeeding such expiry, 
unless the same shall be sooner forfeited, 
revoked or suspended The statute also 
provided that "every person licensed to sell 
ioe-oream under the provisions of this Aot 
who shall sell ioe-oream. except during the 
hours between eight of the olook in the 


(9) (1906) A.O. 91. 
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morning and eleven of the clock at night on 
any lawful day... shall be liable to the penal* 
ties in the Act provided,’* No formoflioense 
was annexed to the statute. In pursuance of 
thestatute, the Magistrates drewup alioense 
on tl^ following terms, to be issued to the 
ice-cream vendors licensed by them, viz.^ 

1. That the said licensee shall not keep 
open the said premises or sell or permit the 
sale of ice-cream therein on Sunday or on 
any other day set apart for public worship 
by lawful authority. 

2. That the said licensee shall not keep 
open the said premises or sell or permit the 
^ale of ice cream therein before eight o’clock 
in the morning or after eleven o'clock at 
night. 

3. That the said Magistrate, or any of 
them, may at any time' suspend or revoke 
this lioeose. 

It will be noticed that though the Aet, 
while enabling the Magistrate to issue 
licenses for the purpose of regulating the 
sale of ice-cream and assuming that they had 
the power to forfeit, revoke or suspend the 
liodDse, gave them do power eitheiT to forfeit, 
revoke or suspend the license or to prohibit 
theoarrying on of the trade, the Magistrates, 
purporting to act in pursuance of the statute, 
prohibited the carrying on of thetradeexoept 
on the terms of the lioeose and reserved to 
themselves the liberty of suspending or 
revoking the license. The House of Lords 
came to the conclusion that each of the 
conditions of the license was bad and that 
the license was '^hoWy ultra vires. The Lord 
Ghanoelior, dealing with the argument that 
the Magistrates had the implied power to do 
everything for the purpose of carrying out 
the PUipoae of the Act, made these pregnant 
observations : “ but when it is argued that 
because they are given the power to restrict, 
within certain hours, the sale of ice-cream, 
therefore they have implied power to do all 
that might be desirable or expedient with 
reference to the times and oiroumstances 
under which ice-cream shall ha sold, it seems 
to lha, the argument entirely fails. What is 
sought to be done, whether directly by 
by-laws, or indirectly by the language of the 
license^ that is issued, is something that can 
only be dona by the Legislature. It is a 
reatriotioQ of a common right which all 
iHie Majesty’s subjeets havoi the right 
to open their shops and to sail what 
they please subject to legislatiya restriction 
and, if there is no le^slative reatriotion 
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which is appropriate to the particular thing 
in dispute, it seems to me it would a very 
serious inroad upon the liberty of the subject 
if it could be supposed that a mere single 
restriction which the Legislature has impos- 
ed could be enlarged and applied to things 
and oircum stances other than that wbiob the 
Legislature has contemplated.” Lord Davey 
in the oourse of bis judgment, dealing with 
the power reserved by the Magistrates to 
suspend or revoke the license, observed as 
follows : — “ Now I confess that I have not 
beard from the learned Counsel and I took 
the liberty, of pressing the learned Counsel 
on this point, on any power in the Magis- 
trates either to revoke or to suspend this 
license. It is said that the words which I 
have read, ^unless the same be sooner forfei- 
ted, revoked or suspended’ give the power. 
My Lords, that construction of the Act of 
Parliament seems to me to be entirely con- 
trary to principle. The utmost that you can 
sayisthatthe ^orda seem to assume thattbe 
Corporation either have already, or may at 
some future time, acquire a power to forfait, 
revoke or suspend the license. Tbatili does 
not give the power seems to me plain from 
a oonsideration of the words, because the 
words, are, as your Lordships will observe, 

‘ forfeited, revoked, or suspended.’ Now ‘for- 
feited* has a clear and definite meaning when 
you are speaking of licenses of this descrip- 
tion. It means that if the Hoensee does or 
omits certain acts, his license will be for- 
feited. That is the plain meaning of it. Well, 
My Lords, you will look in vain in this sta- 
tute or in this provisional order for anything 
that defines the conditions upon which the 
license is to become forfeited. It is plain, 
then, that this clause does nob make any 
provision for the licensee forfeiting his 
license, and it is equally plain to my mind 
that it does not contain any power either to 
revoke or suspecd the license.” 

The point established in the other case to 
which I propose to refer, viz., the case of Muni- 
cipal Corporation of the City of Toronto v. 
Virgo (3} is this : that a statutory power con- 
ferred upon a Municipal Council to make by- 
laws for regulating and governing a trade does 
not, in the absence of an express power of 
prohibition, authorize the making it un- 
lawful to carry on a lawful trade in a lawful 
manner. The statute gave power to the 
oounoil to pass by-laws for licensing, regula- 
ting and governing hawkers or petty ohap- 
men and other persons carrying on petty 
11896) A.Q. 88, 
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trades. Stopping here for a moment, it will 
be noticed that Section 30 of the Police Act 
gives power to the police, as the marginal 
notesbowR,to regulate public assemblies and 
processions and license the same. There is 
no prohibition on the face of the Police Act 
just as there is no prohibition on the face of 
thestatute wbichl amnowoonsidering. The 
by-laws framed by the Oounoil prohibited 
the hawkers from prosecuting their calling 
or trade in certain streets in the city of 
Toronto. The Privy Oounoil held that the 
by-law complained of was ultra vires. Lord 
Davey, in delivering the judgment of the 
Board, conceded that the regulation and 
governance of a trade might involve the im- 
position of restrictions on its exercise both 
asto time and.to aoertain extent, as to place, 
but he pointed out that there was a marked 
distinotion to be drawn between the prohi- 
bition of a thing and the regulation or gover- 
nance of it, for, as His Lordship made 
clear, “a power to regulate and govern seems 
to imply the eontiuued existence of that 
which is to be regulated or governed.” And 
the oonoluslon at whtoh His Lordship ar- 
rived may bo stated in his own words “ a 
municipal power of regulation or of making 
by-laws for good government, without ex- 
press words of prohibition, does not authorise 
the making it unlawful to carry on a lawful 
trade in a lawful manner. ” The point is put 
very clearly and forcibly in Halsbury’a Laws 
of England : ‘‘generally speaking the function 
of a by-law is to regulate and not prohibit” 
(Volume 27, page 124, footnote K). It will 
now be coDvenient to turn to the actual 
order issued by the Superintendent of Police 
on the 3rd of January, 1922. The order on 
the face of itis a prohibition. It prohibits all 
processions, associations or assemblies for a 
period of three months except under a license, 
and it prohibits such processions, associa- 
tions or assemblies not only in a public road, 
street, or thoroughfare, but anywhere within 
the municipal or union area of Palamau. A 
more absolute prohibition it is difficult to 
imagine ; and the reason for this extraordi- 
nary order constituting, as it does, a very 
serious inroad upon thelibertyof thesubjeot 
is that the officiating Superintendent of 
Police considers such prohibition to be ne- 
oeBsary for the preservation of the public 
peace and public safety. It is, in my opinion, 
only necessary to state the terms of the order 
o reject it as utterly beyond the powerof the 

) officiating Superintendent of Police. In the 
first plale, the order is on the face of it a pro- 
hibition; and, if Lord Davey is right in hie 


view, a power to prohibit is not incident to a | 
power to regulate and license. In the second | 
place, there is no power to issue an order ! 
to have operation for three months. The , 
language of the section makes it perfeotly^ 
clear to my mind that the police have to 
deal with each case as it arises, and t^t the 
Distriot Magistrate has to exercise his judg- 
ment on each occasion. This was the view 
which was taken of Section 30 of the Police 
Act in this Court in the case of Emperqr v. 
Shama Kandu (4). 

That view seems to me to be the right 
view, and the only view which oan be taken 
of the section. In the third plaoo, the police 
have no power whatever to prohibit asso- 
ciation or assembly anywhere within the 
municipal and union area of Palamau, as- 
suming that they have a power to prohibit 
at all. Under the order as issued, a number 
of people could not meet together in a private 
house for a lawful purpose ; and it has been 
held that you cannot reject that which on 
the face of it is ultra vires and support the 
order on the ground that any Court can 
construe it so as not to infringe the liberty 
of the subject. In the last place, the order 
is bad in eo far as the officiating Superinten- 
dent of Police arrogates to himself a power 
not conferred by the Police Act on him. The 
Act requires that the judgmei.t nV-.all be exer- 
cised by the Magistrate of the 'distriot or of 
the sub division of a district. The order nob 
oply does not show that any jtidgmenthas 
been exercised by the Magistrate of the dia- 
triot, but it shows that such judgment has 
been exercised by the officiating Superinten- 
dent of Police. If the order is to be regarded 
as a by-law, then it is w6ll-er-{^aMi8hed that 
a Court of law will not give effect to it, un- 
less it is satisfied that all the conditions pre- 
cedent to the validity of the by-law have 
been fulfilled. If the legislatu^B has given a 
power to the Suporinfeendent of Police to le- 
gislate in the matter, it has for the safety of 
the public imposed as a oondiiion precedent 
that the Magistrate shall be satisfied that 
there is necessity, for the legislation. It is a 
power conditional upon an event.' and the 
exercise of the power will not bo upheld unless 
it is established that the condition has 
been fulfilled. I hold that the order of the 
officiating Superintendent of Police oan- ^ 
not be regarded as the law within the 
meaning of the term asused in Section 141 | 
of the Indian Penal Code. I bold further I' 


(4) (Oc. Bei. S3 of 1917) deoidsd on the 16tli» 
Jane, 1917 [anzepotted], 
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that, if it be so regarded, we are bound to 
deny its validity for the reasons wbioh I 
have already given. 

I now come 6o the next branch of the 
argument, namely, whether there was any 
execution of the law. Execution means 
enforeipg, carrying into effect. Now it is 
well-established that execution, to be lawful, 
must follow the procedure laid down in the 
Act. The law in this case is the order of 
the officiating Superintendent of Police pro- 
hibiting all assemblies, associations and pro- 
cessions except under a license. I will 
assume that the order was a lawful one and 
that itoould be executed. I will assumetbat 
there was a violation of that order by the 
persons who formed the procession. But 
assuming all these, how could the law. 
that is to say, the order of the officiating 
Superintendent of Police be executed ? The 
learned Assistant Government Advocate 
contends that it could be executed only by 
ordering the procession to disperse. In my 
opinion, on an interpretation of Sections 30, 
30- A and 32, the contention is an impossible 
one. Section 30 A which does not apply to 
this case does give the police a right to stop 
a procession and to order it to disperse. 
Section 30 wbioh does apply to this case 
gives no such power bo the police. Section 
32 provides a penalty for opposing or nob 
obeying the orders that may be issued 
either under Sdotion 30 or Section 30-A. 
In cnyopinion, the orders under Section 30 
could bo executed only by proceeding against 
the persons opposing or not obeying such 
orders under Section 32 of the Act, whereas, 
where Section 30 A applies the orders could 
be executed, first by stopping the procession 
and ordering it to^disperse and secondly, by 
proceeding against the persona opposing or 
not obeying such orders under Section 32 of 
the Act. Ibis not suggested that the assembly 
was in itself an unlawful assembly. In my 
opinion, the poU oe bad no power, either under 
the Criminal Procedure Code or under the 
Police Act to stop the procession or order it 
to disperse. It follows therefore that they 
were not executing the order of the officiating 
Superintendent of Polioe in a lawful manner. 

Thelast point in connection with this argu- 
ment is whether there was resistance on the 
part of the persons forming the procession. 
Besistanoe, we were informed is to withstand, 
or stand against or make opposition to ; and 
it was argued that in so far as the persons 
forming the procession refused to disperse 
when they were ordered to disperse by 


the polioe, there was clear resistance on their 
part. Now it must be remembered tbat*the 
resistance must be not to the law, bpji to^the 
execution of the law ; in other words, the 
prosecution must establish that the persons 
forming the procession withstood or stood 
against or made opposition to the carrying 
into effect of the law, that is to say the order 
issued by the officiating District Superin- 
tendent. Now in the first place if there was 
no power in the polioe to stop the procession 
or to order it to disperse, there was clearly 
aright in the accused persona to withstand 
or stand against or make opposition to the 
order of the dispersal, In the next place 
resistarce means something more than de- 
fiance or disobedience. One does not, in my 
opinion, withstand or stand against or make 
opposition to an execution by merely not 
submittingto the order. Resistanceis some- 
thing more than non- submission. It oonsists 
of an overt act showing an intention to 
makeoppositiontotheexecutioD of the law. 

Thisundoubtedly has been theview of the 
Bombay High Court. In the case of Queen 
Empress v. Allihhai (5^ it was held th^t the 
mere refusal by the accused person bo hand 
over to a bailiff money alleged to be in his 
pocket is not a resistance to the taking of 
that money within the meaning of Section 183 
of the Indian Penal Code. In that case the 
bailiff was not legally entitled to take the 
money and the accused replied that the bailiff 
was r^ot legally entitled to take the money 
and that he would not give it to him. It 
was held that there was nothing more 
than a refusal to submit and that there was 
no resistance within the meaning of Seotion 
183, Indian Penal Code. The same view 
was taken in the case of Queen-Empress v. 
Husain (6). In this case the bailiff went to 
attach two tonga tops belonging to the judg- 
ment-debtor, Thereupon the accused said 
that the tonga tops were his and that he 
would not let the bailiff take them away 
unless, he entered them as his property. It 
was held that a mere verbal direction to the 
plaintiff not to remove the property could 
not be regarded as a resistance. I cannot dis- 
tinguish these oases from the present case. 
The accused persons in the present oase did 
nothing more than refuse to obey the order 
of dispersal given by the polioe. When the 
polioe laid their hand s on the accused persons 
and arrested them they did nob in any way 
make any attempt to resist the arrest. They 

(51 Rat. Un. Ot. 0. 413, 

(6) (18S0) 16 Bom. 664. 
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submitted to the arrest and in so doingisub- 
mitted to the execution of the law however 
r illegal che execution might have been. I 
" hold that there was no resistance on the 
part of the accused persons to the alleged 
execution of the alleged law. It follows 
therefore that the case does not fall within 
the second clause of Section 141 of the 
Indian Penal Code. 

It was faintly argued by the learned 
Assistant Government Advocate that the 
commonobject of the procession might have 
been tooommit an offence under Section 151 
of the Indian Penal Code. It is sufficient to 
say that there is no evidence that the aocu« 
sed persons were likely to cause a distur- 
bance of the public peace. Such evidence is 
essential for an offence under Section 151 
of the Indian Penal Code. The argument 
was not a serious one and I do not think it 
necessary to deal with it at greater length. 

I now turn to another aspect of the case 
and itis this: whether a person oanbaindiot- 
ad under the general law for an offence 
committed under the Police Act*? Now in 
order to understand the point it is neces- 
sary to state that it is no offence under the 
general Uw for any persona or class of per- 
sons to convene or collect an assembly in 
any road, street or thoroughfare or to form 
a procession in suchroad, streetor thorough- 
fare. Under the general law it is not neces- 
sary to apply for a license in order to enable 
persons to convene or collect an assembly in 
a road, street or thoroughfare or to form a 
procession in such road, street or thorough- 
fare. Nor is it an offence under the general 
' law not to apply for a license if such persons 
are directed by an executive order to apply 
for such license. The offence is created for 
the first time by the Police Act which im- 
poses a penalty upon every person opposing 
or nob obeying the orders issued under Sec- 
tions 30, 30-A and 31 of the Police Act. It 
is a new offence, not an offence under the 
general law. It has been held in numerous 
oases that where a statute creates a new 
offence, which was not an offence at 
common law and imposes a penalty in 
respect of such offence, a person commit* 
{ ting such an offence can only be pro- 
ceeded against under the statute which 
creates the offence and cannot be 
indicted under the general law. The 
principle is stated with clearness and pre- 
cision in Hawkins' Pleas of the Grown, Book 
Jll^ Ch. 25, Section 4 and is as follows ; — 
Also where a statute makes a new offence 


which was in no way prohibited by the com- 
mon law, and appoints a peculiar manner 
of proceeding against the offender as by 
commitment, or action of debt, or informa- 
tion, etc., without mentioning an indictment, 
it seems to be settled to this day that it ^ould 
not maintain an indictment, because men- 
tioning the other methods of proceedings 
seems impliedly to exclude that of indict- 
ment.” This passage was regarded in the case 
of Queen v. Hall (7) as a full statement of 
the principle which should guide the Courts 
in regard to the decisions of the cases. That 
was a case where the defendant was charged 
in the seventeen counts of the indictment 
with crimes which might be classifiecl into 
three divisions ; first, he was charged with 
the wilful omission of the namesof qualified 
persons from the electoral lists. Secondly, 
he was charged with the wilful insertion of 
the names of unqualified persons in the 
electoral lists. Thirdly, he was charged with 
an attempt to prevent the course of justice 
by taking steps bo place false evidence before 
the Hevising Barrister who was in a certain 
sense a judicial tribunal. He was also 
charged with tampering with the lists of 
voters and also with tampering with the 
register itself. These charges were made 
against him as an Overseer of the poor and 
the offences were alleged to have been com- 
mitted by him in the course of the duty 
which was imposed upon him by the Parlia- 
mentary Begistration Act of 1843. It is 
necessary to point out that the Parliamen- 
tary Begistration Act of 1843 provided a 
penalty for violation of the duties imposed 
upon him by that Act. 

It was contended on bis^behalf that there 
was no remedy by indictment as the Act 
which created the offences provided a 
penalty for such offences. The Court gave 
effect to the argument advanced on behalf 
of the defendant and quashed the iudiot- 
ment. This is the view which has been taken 
in numerous oases in England. Soe Institute 
of Patent Agents v. Joseph Lockwood (1) 
Saunders v. The Halhorn District Board of 
Works (8) and Clegg, Parkinson d Co, v. 
Early Gas Company (9). I do not propose to 
disousB all these oases, but the observations 
of the Lord Chancellor in the first metj^tion- 
ed case are so appropriate to the present 
proceedings that I think it desirable to set 
them out. " You have here,” said His 

(7) (1891) 1 Q.B. 747. 

(8) (1895) 1 Q.B. 64. 

(9) (1896) 1 Q.B. 693. 
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Lordship, “ for the first time, a new offence 
oreated-the offence of practising as a patent 
agent without being on the register. But 
for the enactment creating that offence, the 
defender has done nothing of which anybody 
woul^have a legal right to complain either 
civilly dr criminally. The Legislature, having 
created that new offence, has prescribed the 
punishment for it, namely, a penalty of £ 20. 
Can it possibly, under these oiroumstanoes, 
be open to bring the individual, not before 
the summary Court at small expense to 
determine the question of his liability to a 
£ 20 penalty, but to bring him before the 
Court of Session with its attendant expense 
and to ask the Court of Session to make a 
declaration that he has been breaking the law 
in a manner whioh the Legislature has said 
subjects him to a penalty, and, then having 
proved that he has rendered himself liable to 
a penalty, to aak the Court of Session to 
interdiothim, with this result, thatif he were 
to offend again he would not be subject to 
thesummary procedure and the €20 penalty, 
but would be liable to imprisonment for 
breach of the interdict ? My Lords, it 
seems to me. I confess, scarcely necessary 
to do more than state the contention to show 
that it is impossible that it can be supported. 
If that be the law, the number of oases 
must have been almost innumerable in 
whioh such a proceeding would have been 
competent, and yet it is absolutely unheard 
of. I will not dwell upon the grave incon- 
veniences whioh would result from sanction- 
ing a procedure of that description. The 
mode of procedure and the amount of pen- 
alty are often regarded by the Legislature 
as of the utmost importance when they are 
creating new offences, and the law would, I 
believe, contrary to their intention, be most 
seriously modi6ed if it were held that the 
party committing a breach of that whioh for 
the first time is made an offence were to 
subject himself bi’ aodoingto prooeedingsof 
this description which might result in a 
committal to prison.” As I have said, the 
passage cited is most appropriate to the 
question ’ whioh has been debated in this 
Court. Here also, for the first time a new 
offence has been created. But for the enact- 
ment creating that offence, the respondent 
has dohe nothing of which anybody would 
have alegal right to complain either civilly or 
criminally. The Legislature having created 
that new offence, has prescribed the punish- 
ment for it, namely, a penalty of Bs. 200. If, 
as the Lord Chancellor pointed out, the 
mode of procedure and the amount of pe- , 
nalty are often regarded by the Legislature 


as of the utmost importance when they are 
creating new offences, can it be dpubted 
for a single moment that the proper pro- 
cedure was to proceed under the Act and 
not by an indictment under the general 
law ? In my opinion, the respondent could 
not be oonviotod under the Indian Penal 
Code for an offence committed under tho 
Police Act. 

I have thought it necessary to deal with 
the case at some length for the reason that 
the issue raised by the Crown in this appeal 
goes far beyond the actual facts of the case, 
and, indeed affects the liberty of the subject 
in relation to what he may lawfully do in a 
lawful manner. I must not be understood, 
however, as aanobioning any breaches of 
law and order. Where there are breaches 
of law and ojrder, it is the duty of this 
Court to relentlessly apply the law and to 
look neither to the position nor the motive 
of the persons committing or encouraging 
breaches of law and order. Bub while this 
is so, it is equally our duty to assert from 
time to time and as often as it may be 
necessary that the subjeot has his rigfits as 
well as his duties and to assert further 
that this Court, as the guardian of the rights 
and the liberties of the subjeot will sternly 
repress any attempt on the part of the exe- 
cutive govornment to tamper with such 
rights and liberties, and thatan order, in ths' 
garb of an order for the maintenance of law 
and order, will not be allowed to stand, if 
its object is not to maintain law and order 
but to make, to quote the memorable words 
of Lord Halsbury, “ a very serious inroad 
upon the liberty of the subjeot.” 

I would dismiss this appeal. 

Appeal dismissed. 

AIR. 1923 Patna 13. 

Das and Adami, jj. 

Emperor — Prosecutor 

V. 

Dewan Kahar — Accused. 

Death Reference No. 13 of 1922 and 
Cr. A. 146 of 1922, decided on 23rd 
October, 1922. 

(a) Grim. Pro, Code, 8. 364— ‘Statement of 
accused not read over to accused— Statement is 
inadmissible in evidence. 

It iB obligatory on the Court to show or read 
tbe record ol an aooused person under the section, 
to him and in tbe absence ot proof thereof tbe 
statement is inadmissible in evidence. [P. 15, 0. 3 
and P. 16. C. 1.] 

(b) .Bvidenee Act, Ss, 94, 80— Cofi/^iof between— 
None exists— Appears " means appears onevi- 
denes not on conjecture, 

, There is no ooLfiiot between B. 24 and 3, 80 
ol the Act, Where the conditions specified in Bi 80 
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oc oom^U^d with it; must bs preBumed that the 
dooumeot is genuine and the oonfeeBion duly taken 
but nevertheless the Oonrt is bound to treat it 
irrelevant if it ehouH appear to the Court that the 
oonfesaion was ptoouced by induoement, threat or 
promiBe. A Court oannot say except cu evidence 
that a oonfeesion ’appears’ to it to have been caused 
by inducement, etc. Such a oonclusion oannot be 
reached on surmise or oonjaoture, [P. 16, 0, 2 ] 

(o) Praotki— Criminal Trial--Bttr acted oonies- 
sion is not acted upon unless corroborated— -Gon- 
/ession cannot he admitted in part. 

It is the universal practice of the Patna High 
Court not to rely or aot on a oonfeesion which 
has been retracted, unless after oonaideratiou of 
the whole evidence in the case the Court is in the 
position to come to the unhesitating oonclusion 
that the confession is true. 

L This prooedura will practically effect the same 
results as a rale requiring proof of the voluntary 
character of a confession, inasmuch as the truth of 
voluntariness may not unreasonably, though not 
necessarily, be inferred where the truth of the 
oontession is established. 

There is no rule of law which compels the 
Court to raise an intecauce of improper iuduce- 
ment from the mere fact that a confession is 
retracted ; but as a rule of prudenoe, the Courts 
in this country have consistently declined to act 
on a c£trao&ed oonfesaion, uoleea the oonldesion is 
corroborated by credible independent evidence. 
In the case of admission or confession, Courts oan- 
not ignore a portion of such admission or oonfes- 
sion and aot upon what remains of that admission 
or oonfeseion. It is settled law that an admission 
or oonfesaion must bo taken and considered as a 
whole. [P. 16, 0 2 ; P. 18, 0, 1 and P.19. 

O. 1,3 

(d) Criminal P.0,, S. 164 (3j— No gwesfion asto 
detention — Confession should not be ignored— 
Magistrate should not peruse Police records before 
recording confession— ‘He should guesiion nocused 
closely as to motiva for confession. 

Where aocueed person was aotually produced 
before , the Magistrate as soon as be was arrested 
and was produced before him the next day for 
recording the confession. that the confes- 

sion should not be ignored on the ground that the 
Magistrate did not ask him how long be was in 
Police custody, It is highly irregular for the 
Magistrate to peruse the alleged etatemeata of the 
aooused made to and recorded by the Police ofidoet 
before proceeding to question the prisoner. A 
Magistrate should generally ''question the accused 
olosely as to his motives In making a ooolesaion”; 
but, there is nothiDg in law which lays down that 
a Magistrate cannot satisfy himself as to the 
voluntarmcaB of the oonfessiou by putting a single 
question to the accused person, [P. 17, 0. 1 5 

P. 18, 0. 1.] 

fe) Criminal Trial — Conduct of accused. 

The evidence of conduct of an accused person, 
unless it is incompatible with his innooenoe, is, in 
fact a make weight and nothing more, and oare 
should be taken that it may not have an exag. 
gerated effect. It depends upon temperament, sur- 
roundings. and other oiroumstanoes as to how a 
man would aot in a particular situation, and 
all these combine to form a most fallacious basis 
for asaated conclusions. [P. 21, 0. 1.] 

Government Pleader — for the Crown, 

P. Sinhor-iot Appellint 


Das, J. : — This is a raferenoa by the 
Judicial Conamiaaionerof Ohota Nagpur for 
oonhrmation of a sentenoe of death passed 
on one Dawan Kahar who was charged with 
having murdered his wife on the afternoon 
of Monday the 15th of June, 1922. There is 
also an appeal by Dawan Kabar against the 
conviction and seutenoa passed on hino. 

The admitted faota are vary few and 
may be stated as follows : — 

Dawan, the appellant, and Baawan are 
two brothers, and they lived near each other 
in separate houses in the same Moballa. On 
the day of the alleged occurrence, Dowan’a 
daughter and theyounger sister of Bhawan’a 
wife were both married, and it appears that 
the ceremony took place in the house of 
Bhawan who had more accommodation in 
his house, and whose wife is very much 
attached to Dawan’s children. Dawan and 
Bhawan each contributed Ri. 125 for the 
expenses in oonneobion with the wadding 
ceremony. The wedding took place between 
6 a.m. and 8 a.m. and the Barat parties left 
at about 11 a.m. , before the parties left, 
Bhawan askedDawan for K3.20, as he want- 
ed to give each girl a present of Bs. 20, at the 
time of their going away ; but Dawan said 
that helbad no more money. The parties 
left, as I bavo said, at about 11 a.m. and 
Dawan and bis wife stayed on in Bhawan's 
house, and it appears that the two brothers 
lay down to rest. At about 2 p.m. Bhawan 
got up and he saw Dawan still reposing, and 
Dawan’s wife sitting near Dawan. Shortly 
after, Dewan’s wife got up, took the key of 
the house from Dewan and went off, leaving 
her husband in Bhawan’a house. At about 
4* 30 p.m. Dawan himself got up and left his 
brother’s house, taking with him his little 
child. He returned in about fifteen or 
twenty minutes with hia child, and it is the 
proseoutiou case that the occurrence took 
place between the time he left his brother’s 
house and the time he returned to it. Dawan 
returned to Bhawan’a house, as I have said, 
in fifteen or twenty minutes, and asked for a 
glass of water. Bhawan saw marks of blood 
on his Dhoti and asked him how those marks 
came on his Dhoti. He gave no answer, but 
put his boy on the ground and threw down 
Ks. 40-8 which be had with him. Bhawan 
again asked him what bad happened, and he 
said *‘W 0 shall meet in Hell”: and than ha 
added: ‘'Some one haskilled my wife” and 
then, he went off in the direction of the thana. 
At the than a he made a statement which the 
Tolioe took down as the First Information 
Import In the eaiie« bat whieh tho learned 
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Judicial CommiaBionervery properly exclud- 
ed from his consideration on the ground that 
it was in the nature of a confession. The 
appellant was then sent by the Police to a 
Deputy Magistrate, in order to enable him 
to make a confession to the Deputy Magis- 
trate. The Deputy Magistrate, Babu Baij- 
nath Sahay, for some reason which has not 
been made clear, did not record the confes- 
sion that day. The appellant remained in 
the Ilajat that night, and was again sent to 
the Daputy Magistrate the next morning. 
The Daputy Magistrate then recorded a 
confession under Section 164 of the Criminal 
Procedure Code. The Inquiring Magistrate 
examined the appellant under Section 364 
of the Criminal Procedure Code, and it 
appears that the appellant made another 
statement before the Committing Magistrate 
which was in the nature of a confession. In 
the Sessions Court, however, the appellant 
retracted bis confession, and said that soma 
one came to him at midnight while he was 
in the Ilajat and asked him to admit the 
murder and said that if he admitted it he 
would be discharged by the Magistrate. His 
case before the Sessions Judge was that he 
followed the instructions given to him by 
this unknown person or persons as he 
thought thatthe Magistrate woulddisoharge 
him if he admitted the murder. 

The whole case of the prosecution rests 
on the confessions alleged to have been 
made by the appellant ; first before Babu 
Baijnatb Sahay, and secondly before the 
Committing Magistrate. Apart from these 
confessions, there is no evidence whatever 
to oonneot the appellant with the murder of 
his wife except, perhaps, certain statements 
alleged to have been made by him to certain 
persona as ha was proceeding to the thana 
after the alleged occurrence. It has not 
been argued before us that there is sufficient 
evidence to support the conviction if for 
any reason we are unable to act upon the 
confessions. It, therefore, becomes very 
material to consider first as to whether the 
confessions were properly admitted in evi- 
dence, and secondly whether they or any of 
them, can be acted upon in the present case. 

The argument in regard to the confession 
recorded by the Committing Magistrate is a 
short one, and it will be convenient todiapose 
of it at once. The argument is that there is 
no evidence that the confession, as recorded 
by the Committing Magistrate, was shown 
or read to the appellant or that be had any 


opportunity to explain or add to his SiP^wers. 
The argument is founded upon the express 
provision of Section 364 of the Criminal 
Procedure Code which provides as fol- 
lows: — ‘ Whenever the accused is examined 
by any Magistrate, or by any Court other 
than a High Court established by Eoyal 
Charter, or the Chief Court of Punjab, or 
the Chief Court of the Lower Burma, the 
whole of such examination, including every 
question put to him and every answer given 
by him, shall be recorded in full, in the 
language in which he is examined, or, if that 
is not practicable, in the language of the 
Court or in English ; and such record shall 
bo shown or read to him, or, if he does not 
understand the language in which it is 
written, shall be interpreted to him in a langu- 
age which he understands, and he shall be at 
liberty to explain or add to hie answers.” It 
will be noticed that the legislature makes | 
it obligatory on the Court to show or read I 
the record to the accused persons; and the | 
reason is that he is at liberty to explain or 
add to his answers until he puts his signa- 
ture to the record. Now, there is nothing in 
therecorditself to show that it was shown or 
read to the accused person ; but the learned 
Sessions Judge has taken the view that there 
is no law requiring the Magistrate to record 
any formal note in excess of wbat is pre- 
scribed by the form. Wo are not for the 
moment concerned with the question whe- 
ther there is anything in the law which re- 
quires the Magistrate to record a note to the 
effect that the record was shown or read to 
the accused person. It may be pointed out 
that there is nothing in Section 360 of the 
Criminal Procedure Code for instance which 
requires a Magistrate or Sessions Judge to 
record any formal note to the effect that the 
evidence of a witness has been read over and 
explained to a witness; but we find that the 
learned Sessions Judge has been very careful 
bo add that formal note bo the evidence of 
each of the witnesses examined by him. The 
question is nob whether there is any obligation 
on a Magistrate or a Sessions Judge to record 
any formal note to the effect that the record 
was read over to the accused person, bub 
whether thereis any evidence that thereoord 
was in fact read over to the accused person. 
The point was taken before him before the 
evidence was concluded, andthe learned Ses- 
sions Judge should oerlsaiDly have examined 
the Committing Magistrate on the point, j 
As it happens, there is no evidence whatever | 
tl}at the record was shown or read to the | 
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I aoou^eQ person, and I mast hold that the 
statement made by the aooused person, to 
the Oommitting Magistrate cannot be used 
as evidenoe against him. 

I DOW coma to the oonfession recorded 
under Section 161 of che Oriminal Procedure 
Code. Tbereis an endorsemeDtof the Deputy 
Magistrate to the effect, that the oonfeasion 
was voluntarily taken and that it was taken 
in bis presence and bearing and was read 
over to the person making it who admitted 
it to be correct, and that it contained a full 
and true account of the statement made by 
him. The learned Deputy Magistrate who 
recorded the confession has been e:xamined 
in the case and he says that be "judged that 
Dawan aooused was taking quite voluntarily 
and without praasura.'* The learned Vakil 
for the appellant has argued before us that 
notwitstanding tbeoertihuate of the Magis- 
trate. it has still to be proved by the prosecu- 
tion that the confession was a voluntary one. 
and in support of his argument ha relied upon 
section 24 of the Evidenoe Act That Sec- 
tionruns as follows: ‘A confession made by 
an accused parson is irrelevant in a criminal 
proceeding, if the making of the confession 
appears to the Court to have been caused by 
an inducement, threat, or promise, having 
reference to the charge against the accused 
person, proceeding from a person in autho- 
rity, and aulfioient, in the opinion of the 
Court, to give the aooused person grounds 
which would appear to him reasonable for 
supposing that by making ib he would gain 
an advantage or avoid any evil of a tempor- 
al nature in reference to the proceedings 
against him.*’ It wasargued that the use of 
the word "appears” shows that the section 
does nob require positive proof of improper 
inducement to justify the rejection of the 
confession ; such word indicating a lesser 
degree of probability than would be neces- 
sary if " proof” had been required. The 
argument, in my opinion is not correct , for 
section 80 of the Evidence Act provides in 
distinct terms that whenever any document 
is produced before any Court purporting to 
be a statement or oonfesioa by any prisoner 
or aooused person taken in accordance with 
law, purporting to be signed by any Judge 
or Magistrate, the Court shall presume that 
the document is genuine; that statements as 
to the ciroumstanoas under which ib was 
taken, purporting to be made by the person 
signing it are true, and that such statement 
or confession was duly taken . In m y opinion , 
there is no real oonff iot between section 24 


of the Evidenoe Act and section 80- 
of that Act. Whenever the conditions speci- 
fied in section 80 are complied with, it must 
be presumed that the document is genuine, 
and that the confession was duly taken; but 
nevertheless the Court is bound, to trhatib as 
irrelevant if it should appear to the Court 
that the confession was procured by any 
inducement, threat, or promise. Now 1 do 
not see how it is possible for a Court to 
say that the making of the confession "ap- 
pears ” to it to have been caused by any 
inducement, threat, or promise, except upon 
evidence which is before the Court. The 
inference may be suggeirtod by the confession 
itself, or by the evidence of the prosecution 
or by the evidenoe adduced by the accused 
person, or by the surrounding oircumstanoes 
which the Court is always bound to take into 
consideration , but the conclusion cannot 
be reached on surmise or oonjecture, The 
question, however, is of academical interest 
in this case for, as I have pointed out, the 
confession has been retracted, and it is the 
universal practice.of this Court not to rely I 
or act on a confession which has been re- { 
traoted, unless after consideration of the | 
whole evidence in the case the Court is in j 
the position to come to the unhesitating ' 
conclusion that the confession is true. As it 
has been pointed out, this procedure will 
practically effect the same results as a rule 
requiring proof of thevoluntary character of 
a confession, inasmuch as though these de- 
cisions require evidenoe of the truth of the 
confession and not of its voluntary charac- 
ter, the truth of voluntariness may not un- 
reasonably, though not necessarily be in- 
ferred where the truth of the confession is 
established. I hold on the argument which 
has been advanced before us that the con- 
fession was properly admitted in evidenoe 
by the learned Sessions Judge. 

Itwasnexfe argued thatthe learnedMagia- 
trate in recording the confession acted so 
irregularly that we ought nob to give effect 
to the confession. It was said that the 
learned Magistrate did not ask the aooused 
person bow long he was in custody. I quite 
understand that where an accused person has 
been in the custody of the Police for a very 
considerable time, that oiroumstanoh itself 
ought to put the Magistrate on bis guard in 
recording the confession of an aooused per- 
son ; but in this ease the learned Magistrate 
was aware of the fact thatthe aooused person 
was in the custody of the Police, if at all, for 
one night. I myself think that the learned 
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Deputy Magistrate should have recorded 
the oonfession of the aooueed person as 
soon as be was produced before him. If he 
had done so, it would not have been open 
to the aooused person to put forward the 
story that while bo wae in the Hajat after 
his afiest be was tutored to make a con- 
fession by some body or other. It is 
greatly to bo deplored that the learr?ed 
Deputy Magistrate waited till the next 
morning to record the confession of the 
aocused person but that is entirely a 
different matter. The question which we 
have to decide now, is, is the confession to 
be excluded because the Magistrate did not 
ask the question how long the aooused 
person had been in Police custody ? In 
the case of Queen-Empress v. Narayan (1) 
upon which reliance was placed, the Oourt 
found that although the accused person was 
in fact arrested on the 11th of June, the 
Police records showed, and falsely showed, 
that he had been arrested on the Slat of 
June, on which date he made the confes- 
sion. The Bombay High Court thought that 
in a case where the confessing accused had 
been for ten days in detention by the Police, 
obviously the first question which a Magis- 
trate should put, in order to satisfy himself 
that the confession will be a voluntary one, 
iSt how long has the accused been in 
custody of the Police. Each case must be 
decided on its own facts, and I can see no 
resemblance whatever between the case of 
Queen- Empress v. Narayan (1) and this 
case. Section 164 (3* of the Oriminai 
Procedure Code forbids a Magistrate to 
record a confession, unless upon question- 
ing the person making it he has reason to 
believe that it was made voluntarily. The 
form of questions is not indicated in the 
Code, for the obvious reason that each case 
has its own peculiarities. In the present 
ease the aooused person was actually pro- 
duced before the Magistrate as soon as he 
was arrested and was produced before him 
the next day. I am unable to bold that 
the confession should be ignored on the 
groynd that the Magistrate did not ask 
him how long he was in Police custody. I 
do desire to point out, however, that it was 
highly irregular for the Magistrate bo have 
perused the alleged statements of the accus- 
ed made to and recorded by the Police Officer 
before proceeding to question tho pri- 
soner, This was pointed out in Empe- 
ror V. Eadhe Ralwai (2) and was repeated 

(1) (1901) 96 Bom. 643. 

12) (190a) 7 C. W. N. 320. 

1923 P—3 


in Jogjihan v. Emperor (3). It is a 
matter of considerable surprise to.*^ that 
these decisions were ignored by the Deputy 
Magistrate in question. 

It was next argued that the learned 
Magistrate should have asked the aooused 
person his motive for onaking the con- 
fession. In support of this argument a 
dictum of Hoe, J. in the case of Jiubodhar^ 
V. King Emperor (4) was relied upon. In 
that case the Court found, first, that the 
confessions were made in response to an 
inducement by the Police to the effect that 
nothing would happen tothe persons making 
the confession if they gave information, 
secondly that they were recorded in the 
presence of Police Officer by a Magistrate 
who failed to comply with the provisions of 
Section 164 of the Oritninal Procedure Code, 
and thirdly, that the confessions were in- 
consistent with each other and with the evi- 
dence recorded in the case. On these 
findings the Oourtrefuaed to take the confes- 
sions into its consideration. Mr. Justice Roe 
in the course of his judgment said as follows: 

In the second place, as I understand Sec- 
tion 164 13), a Magistrate is bound to ques- 
tion the accused closely as to his motives in 
making a confession, and if he fails to do 
80 , he has no jurisdiction to say that he is 
satisfied that the confession is voluntarily 
made,” If Mr, Justice Roe intended to 
lay down the proposition which he in fact 
did, as a proposition of law, then I respect- 
fully dissent from it. If, on the other hand, 
he laid down the rule as a rule of prudence 
then I entirely endorse it. As I have pointed 
out, the Criminal Procedure Code lays down 
very empbabioally that no Magistrate shall 
record aoy confession unless upon question- 
ing the persons making it he has reason to 
believe that it wae made voluntarily, Now, 
each case depends on its own facts and just 
aa there are oases which on the face of them 
attract the euspioion of a Magistrate, there 
are others which do not attract the 
suspioion of the Magistrate. It is quite 
imposBible to lay down any hard and fast 
rule CD the subject. The Court must in each 
case satisfy itself that the Magistrate 
honestly believed that the confession is a 
voluntary one. If a Court is sosatisfied, then 
the failure on the part of the Magistrate to 
pat any particular question to the accused 
person would not involve the rejection of 
the confession The rules laid down in the 
various oases to which we have been referred 
are rules o f prudence rather than rules o f 

. (3) (1908) 13 0. W. N. 861 

(4) (1917) 1 Pat, h, W, 388.* 
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law, and though it is very necessary that the 
Magistf^es in this country should, in re- 
cording the confessions, observe these rules, 
it must be remembered that these rules have 
been formulated in order to enable the 
Magistrate to decide whether the confession 
is a voluntary one or not, and where the 
Court is satisfied that there was noDbmg in 
the oiroumstanoes oonneoted with the mak* 
ing of the oonfeasicn to attract the suspi- 
cion of the Magistrate, the confession will 
stand, though the rules were not strictly 
observed. 

It was next argued that a comprehensive 
question, such as was put by the Magistrate 
in this case, is not sufficient, It is, I think, 
desirable that a Magistrate in recording the 
confession should put various questions to 
an accused to enable him to decide whe- 
ther the confession is a voluntary one or 
not ; bub, as I have said before, there is 
nothing in law which lays down that a 
Magistrate cannot satisfy himself as to the 
voluntariness of the oonfesaion by 
putting a single question to the accused 
parson. In my opinion, if the accused par- 
son had not retracted his confession, there 
would be no ground whatever for not 
acting on the oonfesaion made by him. 

But, as I have pointed out, the confession 
has been retracted ; and, the question which 
we have to decide is whether we ought to 
oonviotthe accused person on the confession 
which he has retracted. Now, there is no 
rule or law which compels us to raise an 
inference of improper inducement from the 
mere fact that a oonfesaion is rebraoted ; 
bub, as a ruleof prudence, tbeCourtsin this 
country have consistently deolinedtoaobon 
a retracted confession, unless after consi- 
deration of the whole evidence in the case 
the Court is in the position to come to the 
unhesitating conoluaion that the confes- 
sion is true, that is to say usually unless 
the confession is corroborated by credible 
independent evidence. 

I proposethen to consider whether we are 
in position to come to the unhesitating 
conclusion that the confession upon which 
the prosecution relies is true. The learned 
Sessions Judge has come to the conoluaion 
from bheevidenoe in the record and from the 
surrounding oiroumstanoes that theoonfea* 
sion is true. I have come to the opposite 
conclusion. It is, therefore, necessary to 
deal with this subjectwith some care, andl 
i;)ropo8e to deal with the whole confession in 


order to see whether the confession has 
received corroboration from independent 
evidence. 

The confession runs as follows: — “I had in 
my house Bs. 500 (in cash) tied in a piece of 
cloth in an earthen jar (Ohukka) whMh was 
put underneath the ground below the hearth. 
Out of the sum I paid Rs. 260 to one creditor 
named Harioharan he is a Munshi in the 
coolie depot.” There is no evidence what- 
ever to show that he did in fact conceal 
Bs. 500 underneath thegroundor,tbatbe paid 
Rs, 260 to one oreditornamed Harioharan. It 
may be urged that with the appellant in the 
dock and his wife dead it is impoesible for 
the prosecution to prove that he did in fact 
conceal Rs 500 underneath the ground; that 
is undoubtedly so. But, it was possible for 
the prosecution to prove that he did in fact 
pay Ri. 260 to a creditor named Harioharan. 
I lay particular stress on this point because 
the burying of the money underground, as 
will presently appear, is an important part in 
the oonfessioD. The confession goes on as 
follows : — 

“ I had taken out of it Rs. 100 for the 
celebration of the marriage ceremony, 
Rs 140 was left as balance. It is two months 
since I last concealed it underground. I bad 
settled the marriage of my daughfer with 
the Rs. 100 which I had taken out, besides 
I had an extra sum of Rs. 100 which I bad 
kept for the marriage.” Stopping here for 
a moment, it is sufficient to point out that he 
gave his brother Rs. 125 and not Rs. 100 as 
is alleged by him in the confession; but the 
point is a stnall one and may be ignored. 
The confession then goes on as follows : — 
" The Barat party came to my place the day 
before yesterday at 8 p. m. There was a 
dancing party in the Barat. A large number 
of persons were witnessing the dance, I was 
working inside the house, I felt thirsty and 
asked my wife to give me water to drink. 
After fifteen minutes she said thatshe would 
give me water on her coming back, and she 
went away towards the place where the boy 
was dancing. Bat I felt very thirsty and so 
I followed her. She went into the courts ard 
of Miatiri* I remained standing there. 
The Mistiri whose name was ,Mangar 
Kahar, was also witnessing the dance, 
He left the place and went into the bouse. 
Suspicion arose in my mind, I went into the 
house and then I found Mangar Mistiri 
having sexual intercourse with my wife in 
the verandah, I did not raise any alarm 
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and came back silently/' This fa an import- 
•ant part of the story and undoubtedly 
oonsbitutea, so far as the confession is con- 
cerned, one of the motives for the murder 
Now, there is nob only no corroboration of 
the iiSstdent to which the confession refers , 
but the learned Sessions Judge has recorded 
a diebincb finding bo the effect that this 
portion of the story ia untrue, and was 
probably introduced by him bo save himself 
The view of the learned Sessions Judge ia 
that some friend with superficial knowledge 
of law must have advised the accused that 
he would be acquitted of murder, ifheahowed 
that his wife had been unfaithful. The con- 
clusion of the learned Sessions Judge is, in 
my opinion, a remarkable one. Thera was 
no obligation whatever on the accused per- 
son to make any confession to the Magis- 
trate. It is only when a person is seized 
with remorse after committing a crime that 
he at all thinks of making a confession of his 
crime, unless indeed any inducement is 
offered bo him We will assume in this case 
that no inducement whatever was offered to 
the accused person. Why then should he 
make, any confession at all bo the Magistrate 
if at the same time be thought it necessary 
to invent a story in order to escape the 
penalty of law ? I know of no authority 
which enables a Court of law in the case of 
admission or confession to ignore a portion 
of such admission or confession and act 
' upon what remains of that admission or 
‘ confession. It is settled law that an admis- 
sion or confession must be taken and consi- 
dered as a whole. It is, however, sufficient 
bo say at this stage that this portion of 
oha confession which undoubtedly according 
to the oonfessiog accused person oonstifcuted 
one of the motives for the crime, has not 
only not received anycorroboration from the 
avidenoa in the case, bub has been distinotly 
found bo be falsa by the learned Sessions 
Judge The confession then goes on as 
follows — I had to send back the Barat 
party the following morning I then asked 
my ’^yife to come with me and point out the 
money as I had bo send back the marriage 
party Then my wife and I want to the 
spot where the money was buried ” This 
again is -at variance with the evidence of 
BhawanKahar. Bhawan Kihar’s evidence 
is that ha wanted Rs. ^0 from bia brother as 
he wanted to give each of the girls Rs. 20 at 
the time of the going away of the brides, and 
that his brother told him that he had no 
money with hioa. The evidence of Bhawan 


Kahar establishes beyond a 8hadow^Q{ doubt 
that the accused person stayed in his house 
after the Barat parties bad gone, and did not 
leave his house till about 4 or 4-30 P M , his 
wife having preceded him shortly after 2p M. 
The oocfession suggests that he went to his 
house with his wife before the Barat parties 
actually left Bhawan'shouseand that he went 
to his house in order to get the money which 
he might give to his daughter at the time of 
the going away The confession is, therefore, 
in material respects at variance with the 
evidence for the prosecution. In the next 
place as tbeoonfession later on makes it clear, 
he bad some money with him. According to 
the evidence of Bhawan Kahar, he had 
Rs. 40'B in bis pocket at that time His 
brother asked him for Rg. 20 It ia unlikely 
that be ahoud have gone to his bouse to fetch 
Es 20 buried under the Chulha when he bad 
Rs. 40-8 in bis pocket. The confession then 
runs as follows , —‘*1 found the spot where 
the money was buried dug out and there 
was no money " So far as this portipn of 
the confession is concerned, the prosecution 
claims that there is corroboration in the 
circumstance that the Police found that there 
was disturbed earth on the floor under the 
Ohulha. I can hardly regard it as corrobora- 
tion, although this is aoiroumstanoeon which 
the prosecution is entitled to rely. "Then 
I asked my wife what bad become of the 
money. She said that she did not know it.” 
I said that ‘‘None but you and me have 
got an entrance into the house, who else 
will then take the money ? I asked her 
twice but she said that she knew nothing 
about the moDey/' She then said "that she 
would tell the truth. She then said that 
with the money she bad purchased a pair of 
Goraon of silver, as pair of AnguJha and 
Haikal all made of silver from his maternal 
uncle Eaogi Kahar. But she further said 
that she was tutored by her undo not to con- 
fess it at first, but that when she would be 
vexed much, she should say so ’'Now, it was 
open to the prosecution to examine Rangi 
Kahar on this point. Rangi Kahar, th£ 
maternal uncle of the deceased, was in fact 
examined on behalf of the proseaution. He 
was in no way friendly to the accused parson, 
and would most certainly have taken to 
heart the fact that his niece had bean mur- 
dered by the appellant If in point of fact, 
the deceased had purchased the jewaiidries 
through her unoleRangi Kahar, it i 3 incredible 
that the prosecution while examining Rangi 
^ajiar, should have missed the poiot that his 
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evidence could have corroborated the cc nfes- 
sion onWibateria] point; but there is nothing 
in the evidence of Bangi Kahar which lerda 
any support to the eonfeseion. The inference 
is irresistible that Bangi Kahar, if he had 
been asked, would have failed to support this 
|)ortion of the oonfession. The confession 
then runs as follows : — "1 was much annoy- 
ed at this— Why bad she spent the money 
without my permission. Thereupon my wife 
laid down upon the Oharpoy, but she was 
awake. I then went to cut her throat with 
a knife. She then got up and began to raise 
an alarm. I then took up a Tabal (axe) that 
was kept on the Patwat of the rpom.” 
Stopping here for a moment, it may be 
pointed out that the axe which was produ- 
ced in Court, and which was alleged to be the 
instrument with which the accused person 
killed his wife has not been identified as the 
property of the accused person. There is 
absolutely no evidence on the record on this 
pointi and it is impossible to bold that the 
axe with whiob the murder is alleged to have 
been Committed is the property of the accu- 
sed person. It may also be pointed out that 
the Police made no attempt to find out 
whether any one heard the cries of the de- 
ceased. The oonfession then proceeds as 
follows : — *‘I struck her with it and she 
fell down on the Khatia. I dealt her 
several blows with the axe on the neck and 
then she died. I then started for the Police 
station to lodge information. Hocked up the 
room in which was tbecorpse of my wife, and 
shut the door of the verandah. I started with 
my son. 1 met an old Dusadbin in my way, 1 
saidtoher, 'Look here, 1 have killed my wife. 
I am now going for good. You will please 
take care of my son.’ Thence I went 
to my brother. He having seen my Dhoti 
stained with blood, enquired of me what 
the matter was, I said to him 'I have 
killed my wife. Here is my son, keep 
him in your custody." I gave him what I 
had left with me out of Bs, 200, and told him 
that 1 was then leaving the place for good, 
that there was no hope of my escape and 
that be would take oare of my son. In my 
way I met one Ohhatu Telia wife to whom 
also Isaid tnat Ihad killed my wife andtbat 
1 was going to the Police Station. Thus I 
proceeded raising an alarm and telling 
similar things to lots of persons. I met 
Laloo constable as well. I told him the 
same thing. Thence I went to Mangtu 
Seth. I purobased cloth from bis shop and 
owed some money to him. I asked him for 


my aooount. He replied that some pioe was • 
due from me. I told him that I bad paid the 
pioe. Then he replied that it would be duo> 
from my brother then, and that it would be 
realized from him. I did not speak to him' 
about my killing my wife. I then went.direot 
to the Police Station andbavingarrived there 
myself lodged the information. I shall not 
make any further statement." The learned^ 
Sessions Judge strongly relies upon the state- 
ments which he did make to various persona 
on the way from his house to the Police > 
Station and he comes to the conclusion that 
there is strong corroboration in the evidence 
of the persons, whose names are mentioned 
by him in the confession, of the truth of the^ 
confession. It is necessary then to see whe- 
ther the view of the learned Sessions Judge 
can be supported. The first person mention- 
ed by the accused person is an old Dusadbin 
to whom he is alleged to have said ' Look, 
here, I have killed my wife I am now going 
for good. You will please take oare of my 
son." The old Dusadbin is Kalpha Dusadbiu 
the fifth witness examined on behalf of the 
prosecution. Her evidence is as follows : — 
About4p.m.on thedayof occurrence loam©, 
home and saw Dewan pass with his infant 
obild and I greeted him. After we bad passed 
be turned and said he was going away and 
asked me to look after bisaonand daughter. 
He went in the direotion of his brother'© 
house. At 5 P. M. a crowd collected at 
Dewan’s bouse and I heard that Koili had 
been killed". It is quite clear from the 
evidence of Ealpba Dusadhinthatshenever 
knew anything about the occurrence until 
5 P. M. when she heard thatKoili.tbatisto 
say, thewife of the accused person bad been 
killed. It was one thing to saythathewas 
going away, and quite another thing to say 
that he bad killed his wife, and that the 
Dusadbin would baveto take oare of bis son. 
It is quiteolear that theDusadhin did not infer * 
from what the accused person stated to her 
that he bad killed his wife. Next, be is 
alleged to have admitted to his brother that 
he had killed his wife. The evidence of 
Bbawan Kahar and Sheo Loohan does noti 
support the confession on this point. 
Bhawan distinctly says that theaccused told 
him that someone bad killed biswi^e. Itia 
quite true he also said this. " Weshallmeetin 
Hell," but it is impossible to come to an 
inferenoe of guilt from the expression used 
by him. Sbeolochan, it may be pointed out, 
is a friend of bis brother, and was present in 
the bouse of Bbawan when Dowan came to. 
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was iotierpreted by them in two different 
ways, fte is, however, the only witness who 
supports the prosecution, and when all the 
oiroumstanoes oouneoted with the oonfoasion 
are considered and critically considered, it is 
impossible to rely upon the evidence of a 
single witness, and to bold that the coo fesaion 
has received corroboration in material parts. 

In my opinion, the confession is in 
material respects at variance with the 
evidence for the prosecution, and it is quite 
impossible to say that the truth of the con< 
fession has been established. It is admitted 
that if the confession be excluded from our 
consideration there is not sufficient evidence 
on the record on which we can support the 
decision of the learned Sessions Judge It 
may be that the whole conduct of the 
accused person is very suspicious, but 
then, as has been pointed out, more 
than once, “suspicion” however strong 
can never take the place of “legal 
proof.” In my opinion, the evidence 
in the case falls far short of the proof which 
we would require in a case of this nature. I 
would allow this appeal, set aside the con- 
viction and the sentence passed on the appel- 
lant, and direct that he be setatliherty forth- 
with. The reference will stand discharged. 

Adami, J . — I agree. 

Conviction set astde. 


AIR. 1988 Patna 82. 

Das and Adami, jj. 

Trtloke Nath Jha and others — Appellants 

V. 

Bansman Jha and others — Respondents. 

Appeal No. 224 of 1921, decided on 30th 
October, 1922. 

(a) Limitation Act. AH, 182 [6)^ Application for 
confirmation of sale or for delivery of possesiion— 
Do not constitute step in-aid. 

Neithec an application for oocfirination of sale 
nor aa applioation by a deoree.boidec co be put in 
poBSSBsioQ of the property is* an applioation to 
take some step in aid of eieoution. 

(h) JSxecudon-^Ceas s when sale is confittned. 

Though the deoree.holder-purohaser is unable 
to obtain pOBSession that would not entitle him to 
take out further execution (or that portion of his 
parobase money which ie represented by the 
property purobased by him. Exeoution comes to 
an end with the sale of the property and whether 
or not the auction pucohaser obtains posseseion of 
the property sold is wholly immaterial for the 
purpose of tba decree and it does not in any way 
alfsotlt. [P. 25, a I.] 

Oftgf law disoueis^d. 


Si P. Sen and 0, 8, 

Appellants. 

B, N. Mitter — for Respondents. 

Das, J. : — The question involved in this- 
appeal is whether tba execution of thedecree 
is barred by limitation. On the 20tb Jtily, 
1917, the plaintiffs sought to execute the 
decree which they bad obtained on the 29tb 
March, 1917. On the 21st February, 1918, 
certain properties belonging to the judg- 
ment debtors were sold and the decree* 
holders themselves purchased those pro« 
perties. The sale proceeds not being 
sufficient to satisfy the decree, the decree- 
holders presented another applioation for 
execution of the decree on the 29th March, 
1921. The Lower Court has come to the 
oonolusioD that the applioation of the 29tb 
March, 1921, is barred by limitation. 

The application of the 29tb March, 1921, 
is apparently barred by limitation ; but it is 
pointed out on behalf of the appellants that 
there was an application on their behalf on 
the 25th March, 1918. for confirmation of 
the sale which, as 1 have said, took place 
on the 2l9t February, 1918, and that; there 
was a further applioation on their behalf on 
the 8th July, 1918 for delivery of possession. 
It is urged on behalf of the appellants that 
each of tbeseapplioatlons was an application 
to take some step in- aid of execution and that 
in this vie w the applioation of the 29tb March 
1921, is not barred by limitation. So far as 
the application of the 25tb March, 1918, is I 
concerned, I am clearly of opinion that I 
that applioation does not save limitation. I 
No doubt it was held in the case of Gobind 
Pershad v.RanglaliV tbatanapplioationfor 
confirmation of sale is an applioation to take 
some step-in-aid of execution ; but, so far as 
I am aware, that case has never been follow- 
ed in the Calcutta High Court. The case of 
Gohtnd Pershad v. Ranglal (1) was decided on 
fche22ndof Jdne,1893, but on the 7th April, 
1893, it was held bv Ameer AH, J. in the 
case of Panchanan Chowdhury v. Narasingh 
PershadRay(2) that an applioation for con- 
firmation of sale is notan applioation totako 
some step-in-aid of execution. The case' of 
Panchanan Chowdhury v Narstngh Pershad 
Ray (2) was not brought to the notice of the 
learned Judges whobeard the case of Cjfibind 
Pershad v. Ranglal (1). In the later case of 
Umesh Chandra Dasa v. ShtbNarain Man- 
dal (3) it was held by the Oaloutta High 

(1) (1894) 21 Oal. 93. 

(2) (1910) 11 OL.J. 866. 

(Sh (^9Q4) 31 Oal. 1011. 
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Oourt that suoh an application is not an 
application to take some step* in aid of execu- 
tion. It wa& pointed out in the laet 
mentioned case that suoh an applioation, 
not being made by a decree* bolder as suoh 
but b^an auotion-purchaser can in no sense 
be regarded as an applioation by the decree- 
holder. It was also pointed out that no 
applioation is as a matter of fact required 
for the purpose of having the sale confirm- 
ed. The deoieiocsof the Calcutta High Court 
do not support the contention of Mr. Sen 
and I hold that the applioation of the 25th 
Marob, 1918, was not an application to taka 
some step-in-aid of execution. 

I now oome to the applioation of the 8th 
July, 1918,wbioh wasanapplication for deli- 
very of possession. There is some difiSoulty 
in deciding this point, not because there isany 
difficulty inherent in the point itself, but be- 
causes the oases actually deciding this parti- 
cular point are all in favour of Mr, Sen’s 
contention So far as I know the point has 
been discussed by the Calcutta High Court 
on three afferent oooBsions and on each 
occasion the Calcutta High Court came to 
theoonolusioD tbatan applioation by adeoree- 
holder to be put in possession is an applica- 
tion to take some step-in-aid of execution. 
Sariatoolla Molla v. Ba'i Kiimar Bay (4) is 
the earliest of these cases. The learned 
Judges thought that such an applioation 
was an applioation to make the execution 
final and complete and they followed the 
decision of the Allahabad High Court, in 
the case of Mott Lai v. Makund Singh (5) 
It is useful to point out that the decision 
of the Allahabad High Court, in Moti Lai 
V. Makund Singh (5) has been reversed 
by the Full Bench of the Allahabad High 
Court in the case of Bhagwati v. Banwari 
Lai (6) The case of Sariatoolla Molla 
V. Baj Kumar Bay 4) was followed by 
Holmwood and Sharfuddin, JJ, in Pran 
Krishna Dhur v. Juramoni Chowktdar (7) 
It is somewhat difficult to appreciate the 
reasoning of the learned Judges deciding 
the^ase of Pran Krishna Dhur v. Juramont 
Chowktdar (7) but they appear to have 
thought that the order under sec- 
tion 319 of the Civil Procedure 
Code being a judicial order, the appli- 
cation which resulted in that order must bo 
considered to be an applioation to take some 

(4) (1900) {27 Cal. 709. " 

(61 (1897) 19 All. 477. 

(6) (1909) 81 All. 83. 

(7) (1909) 13 O.W.N. 694, 


step-in-aid of execution. The point 
was again debated in Annod^ Prosaima Sen 
V. Somoruddt Mndha (8). Newbould, J, 
thought that he was conclusively bound by 
the decisions of the Court and be accordingly 
came to the conclusion tbatan applioation by 
a decree- holder to be put in possession is an 
applioation to take some step- in- aid of execu- 
tion. Cuming, J. arrived at the opposite con- 
clusion and he thought that such applioation 
could not be regarded as an applioation to 
take some step in-aid of execution. The de- 
cisions of the Calcutta High Court undoubt- 
edly support thp view that an applioation by 
a decree- holder to be put in possession is an 
application to take some step-in-aid of execu- 
tion. In Bombay and in Madras a similar 
view has prevailed. See Sadastva v.Narapan 
Vithal Maioal (91, Lakshmanan Chettiar v. 
Kannammal (10), although eminent Judges^ 
in Madras have thought that if the matter 
were res Integra they might have decided 
the point adversely to the decree-holder. 
See Kattayat Pathumayi v. Barnan Menon 

(11) , Sandhu Taragamar v. Hussain Sahib 

(12) . In Allahabad the view at one time 
found favour that an application by a decree- 
holder to be put in pospesaion of tbe pro- 
perty purchased by him is an application to 
take some step in aid of execution — see 
Moti Lai V. Makund Singh (5) but the 
Full Bench decision of that Court in 
the case of Bhagwati v. Banwari Lai (6) 
has undoubtedly overruled the case of Mots 
Lai V. Makund Singh '5) and other oases 
based on that case. If we had to decide tbe 
case merely on tbe authorities which were 
placed before us we would be obliged to bold 
that tbe applioation of the 8th July, 1918, 
was an applioation by tbe decree bolder to 
take some step-in- aid of execution and that 
it consequently saved limitation. 

But it seems to me that there are nume- 
rous deoieioDB of the Calcutta High Court 
which cannot be reconciled with the three 
decisions to which J have referred and upon 
which Mr. Sen relied. It was held in the 
case of .Rwanda Mohan Bay v. Bara Sundri 

(13) that neither an applioation by a decree- 
holder to receive poundage fee from him in 
respect of the judgment-debtor’s property 
purchased by himself nor an applioation by 
biro to be allowed to set off the purchase 

( 8 ) ( 1919 ) so C.L.J. 186. 

(9) (1911) 36 Bom. 463. 

(10) (1901) 24 Mild. 186. 

(11) (1909) 96 740. 

(13) (1906) 98 Mad. 87. 

(18) (1896) 38 Oal 196. 
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money against the decree instead of paving 
it into Court is an application to take some 
€tep*itf'aid of execntion. It may be pointed 
out that a poundage fee is a fee oatoulated 
upon the price for which the property sells 
andis payable by thedeoree-holder after the 
sale and before taking delivery of the pro- 
perty. Now if an application by the decree- 
holder asking theOourt to reoeivea poundage 
fee is not regarded as an application to taka 
some step in-aid of execution, it is difficult 
to understand how an application to be put 
in possession o^ the property purchased by 
him can be regarded as an application to 
take some step-in- aid of execution. It was 
pointed out in that case by the late Chief 
Justioeof theOalouttaHighOourt that when 
the saleof theproperty attached inexeoufcion 
has been completed and the purchased 
money has been paid into Court, nothing 
'moreremainstobe done in respeotof the exe- 
cution of thedeoreean against that property. 
In theoaae of Bhtmal Das v. M Ganesh Kuer 
(14) it was held that no appeal lie?! from an 
order refusing the application of the decree- 
holder to be put in possession under Section 
318, the question not falling under Section 
244. Now in order to establish that an 
application by thedeoree holder to baput in 
possession of the property purchased by him 
is an application to take sonae step-in- aid of 
execution, it must be established first, that 
the application is in fact by a decree-holder; 
and secondly, that the application relates to 
the execution of the decree. If these facts 
are established then the question involved 
in the decision of such an application would 
undoubtedly be a question between the 
parties to the suit and relating to the execu- 
tion of thedeoree and would consequently fall 
under Section 47 of the Code of Civil Proce- 
dure. The decision in Bhtmal Das v. Mussarri' 
mat Ganesh Kuer (\^) aoaordingly denies the 
validity ofthe argumentsupon which weare 
invited to hold that an application by a 
decree-holder to be put in possession ofthe 
property isanapplioation to take some step 
in-aidof execution Indeed if the arguments 
of Mr. Sen beright then the oaseof Bhtmal 
Das V. Mussammat Ganesh Kuer (14) was 
wrongly decided, and it mavbe pointed out 

that that case wasdeoided on the view that the 
execution was at an end with the saleof the 
property, and that no question relating to 
execution was involved in an application tobe 
put in possession of the purchased property 
fcy the decree- holder. The case of Bhimal 
(U) (1896) 1 O.W.N. 658. 


Das V. Mt. Ganesh Kuer (14) was 
followed by Brett aud Mookerji, JJ., in 
Mohammad Mooraf v. Hahol Uia (15) and 
this is the view which has been accepted by 
the Full Bench of this Court in Heji 
Abdul Gain v. Ttaia Bam (16). No i^oubt 
it was nob decided by this Court i^n the 
case cited that an application by a decree- 
holder to be put in possession of the 
purchased property is not an application 
bo taka some step-in-aid of execution but it 
seems to ma that such a decision in involved 
in a decision that no appeal lies from an 
order under Rule 95 of Order 21 of the 
Code of Civil Procedure. 

It 18 necessary to deal with an argument 
which was advanced to us by Mr. San on 
behalf ofthedeoree holder. Hearguedthat 
aprooeediogin execution cannot be said tobe 
completed in a case of sale until be has 
obtained the proceeds and the benefit of the 
sale held in execution of the decree * aud just 
as %n application by a decree holder who is 
not the auction- purchaser to obtain payment 
of Durohasemoney is an apnlioation for taking 
some step in-aid of execution, so also an ap- 
plication, to be putin possession of that which 
represents the money where tbedecree-hold- 
er himself purchases and con-equently no 
money passes, ought to be regarded as an 
applioatiori to takesome step-in-aidof execu- 
tion. Nowthepointtobedeoided is whether 
an applicatiou byadecree holder, when heis 
notthe auction purchaser fcoobtain payment 
of purohasemoney is an appHoabion fortaking 
some step in-aid of execution. So far as the 
Calcutta High Court is concerned it has 
invariably held that such an application is not 
an application to take some step-in-aid of 
execution. See Hem Oh'indra Ghoudhury v. 
Brojo Sundari Dehee (17), Fazal Imam v. 
Metta Singh fl8), Gunga Per shad v. Dehi 
Sundari (19). A useful teat to apply 
would bethis , supposing the decree-holder 
purchaser is unable to obtain possession, 
would itentiblehim to takeoutfurtherexecu- 
tion for that portion ofthe money which is 
represented by the property purchased by him 
of which hoiaunabletoobtainpossession?!! 
the fact that he is unable to obtain possession 
would re open theexeoubion proceedings then 
theremightbesomething to besaid in favour 
of the view thatexeoution is not oompldte until 

(16) (1907) 6 0 L J 749. — 

(16) (1916) 1 P.L J. 233 (P.B.) 

(17) (1882) 8 Oab 89, 

(18) (1884) 10 Oal. 649. 

(19) (18^) 11 Oal. 937. 
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he obtains possession of the property ; but 
it is wellestablisbed that though tbedeoree- 
holder* purchaser is unable toobtain posses- 
sion, that wouid not entitle him to take out 
further exeaution for that portion of his 
puroh%Be money which is represented by 
the property purchased by him. It seems to 
me that execution comes to an end with the 
sale of the property and that whether or not 
the auction-purchaser obtains possession of 
the property sold is wholly immaterial for 
the purpose of the decree and it does not in 
any way affect it. Mr. Justice B^-nerji point- 
ed out in the case of Bkngwati v. Banwdrt 
Lai 6) that if the decree holder purchases 
the property but does nob obtain possession 
that circumstance would not entitle him to 
take out execution of the decree which has 
already been saUsfied. It'seems tomethat 
the argument advanced before us by Mr. 
Baikunbha Nath Mitra on behalf of the 
judgment-debtors must prevail. The argu 
ment is founded on priooiple and is covered 
by the decision of this Court in Maji Abdul 
Oam V. Raja Bam(16) whichishindingonus. 

I would dismiss this appeal with costs. 

Adami, J. I agree. 

Appeal dismissed. 


AI.H. i923 Patna 85. 

Jw\La Prasad and Adami, jj. 
Bamjatan Bit and others — Appellants 

V. 

Bahrain Prasad and others — Respondents. 

Doma 
_ I 

Dnkbfin Kaec Dao I^arain. 

Defdt. 2 . 


P.A. No. 44 of 1919, decided on 10th 
July, 1922. mm 

(a) Hindu LaW‘-ParUiion-^Clear declaration 
of intention wiU effect, 

Uatgaivooal aod manifest declaration of an 
intention to beoome divided in estate amounts to 
a valid separation and a disruption of the joint 
family. 8 W R. 89; 36 AH. 80; 843 Oal. 1031. Poll. 
[P. 37, 0. 1.} 

(b) Guardian and Ward — Suit by minor for 
partition against fahtr— Father cauwtf there- 
after act os guardian and dispose of property 

Where a minor Ohs a suit for partittsn against 
bis father, the latter’s interest is, from that date, 
adverse |to the interest of the minor and he cannot 
therefore as the natural guardian of the minor 
seek to bind the minor’s property by any aliena- 
tion. [P„ 27, C. 1.] 

L. N. Singh, Hurnarnyan Prasad and 
Sambhu Saran —for Appellants. 

Parmaskwar Dayal and T. N. Sahai — 
for Respondents. 

Adami, J. : — The plaintiffs in this suit 
were the two minor sons and the wife of 
Jttgaa Nath Prasad, defendant No. 1; they 
sought for a declaration of their exclusive 
title bo three village j.Agarsanda, Pjpra»and 
Rampur, and for an adjudioafcion that two 
sale deeds executed by Jagannath and de- 
fendants 2 and 3, MuHsammat Dukhan Kuer 
and Ram Nandi Kuer, represented a collusive 
and fraudulent transaction, and were null 
and void. They asked for recovery of posses- 
sion of the villages and for mesne proffts. 

The following genealogical table will 
explain the relationship of the parties : — 
Lai. 


I 

Jiiau, Ramdulari Kuer. 


R^mnandi Ram Chunder. 

D. 3. 


I 

B^liram 
P. 1. 

In 18R8 Dao Nirain and Jitan obtained a 
uaufauotuarv- mortgage (Ex 7> of Pipra and 
Rampur from one Lala Tulsi Prasad, and 
subsequently, under the sale deed Ex, 6 
dated the 17bh February, 1909, theaaid Lala 
Tulsi PVasad sold Rampur Pipra and 
Agrasanda to Jagannath Prasad andRajen- 
dra Prasad, theaurvivingmaleheirs of Jitan 
and DaoNarain, andtoMussammatDukban 
Kuer and Ram Nandi Kuer, the widows of 
Deo Narayan and Jitan, for Rs. 8,626. It 
is clear that thereafter the property was 
1923 P--4 


Jagannath Biijendra. 

Defdt 1. 

1 Radbika Kuer 
I P 3. 

^ 1 

Raghuuandati 
P. 2. 

held by the purchasers as joint family pro- 
perty. Rajandra Prasad died, and J agannath 
as the head of the family, according to the 
plaintiffs, became an immoral spendbhriftso 
that in 1914 Madho Prasad, the maternal 
grandfather of his sons. Plaintiffs 1 and 2, 
determined that in the interest of those eons, 
feheirsbareought tobeseoarated tosavethem 
fromruin. Accordingly on the 17ch Nov. 
1914, a demand was made oo their behalf 
that the family properties should be partition- 
ed^ Jagannath Prasad did not agree, so on 
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the dth Deoember, 1914, a plaint was filed 
on bahalt of the minors asking for partition 
by suit. It seems that the minors were not 
shown in the plaint to be properly represent- 
ed by a guardian, so theplaintwasreturned. 
It was filed again on the SlstDacember, and 
in the end the present plaintiffs obtained a 
decree (Ex. 1 dated 30bb August, 1915), in 
the partition suit and were awarded three 
shares out of the six into which the family 
property was divided, after excluding certain 
property in Cbamparan as share of one of 
the widows. 

Meanwhile, after coming to know of the 
demand for partition, Jagannath, in order to 
pay off debts he had contracted, entered 
into negotiations with Baghunandan 
Singh, Gaya Singh and Harnandan Singh 
for the sale of the entire family properties, 
and on the I3th Deoember, 1914, Jagannath 
styling himself as sole surviving member 
of the 3 oint family, executed jointly 
with Mussammats Ram Dulari, Dukhan 
and Ramnandan, who were living with 
and' being supported by him, a deed of 
sale (Ex. B) conveying the entire proper- 
ties to che above-mentioned three persons. 
The deed stated that the money 
(Rs. 7,000) to bo paid for the property was 
necessary for paying off debts aggrega- 
ting Rs. 5.23l'7-3, and also Rs. 1,768 8-9 
was wanted to pay rent and to meet other 
legal and necessary expenses. The deed of 
sale was executed by Jagaonath and the 
three ladies but, when it was sought to 
register it, the three ladies refused to admit 
execution and Jagannath alone made the 
admission, bo on 2l8t December, 1914, the 
District Sub-Registrar endorsed on the deed 
Kept pending for admission of execution 
of some executants ” 

Completion of this transaction having 
failed, Jagannath tried again, and on the 
19fchEabruarv, 1915,heand the three ladies 
transferred the properties by two sale deeds 
(Exs. Aand A-1) to Ramjatan Sicgb, brother 
of Baghunandan Singh, Sbivanandan Singh, 
brother of Gaya Singh and Harinandan 
Singh. In these deeds it was stated that 
Jagannath and the three ladies were the 
surviving members of the family and were 
living separately from one another, and had 
divided all the properties, The considera- 
tion for the sale was Rs. 7,000 but as there 
was difficulty in obtaining one stamp paper 
for so large an amount, two separate deeds 
were drawn up identical in their terms each 


for a consideration of Bs. 3,500 ; but these^ 
two deeds stated that the aggregate of 
debts to be paid off was Bs. 3,490 7-3, and' 
the enumeration of the debts does not al- 
together tally with the enumeration in tbe^ 
former sale-deed, Ex. B. The dee^ were 
duly executed, and were taken to the* 
registration office to be registered. Mean- 
while the partition suit bad been filed by the 
plaintiffs, who bearing of the sale-deeds, 
petitioned the Court to stop further stops 
in the sale transaotion. The application' 
was made on the 22Dd February, 1915, anff 
on that date the Court issued an injunc- 
tion on the defendants, but the notice reach- 
ed the defendants at the Registration Office* 
after registration had commenced and the 
Sub-Registrar held that be must complete 
the registration, and the sale- deeds Exs. A, 
and A-1 were duly registered. 

Then the plaintiffs instituted the suit 
out of which this appeal arises. They 
joined Ramjatan, Sbivanandan and Har- 
nandan, the parohasers under Ex. A and 
Ex. A-1 as defendants 4, 5 and 6, and they 
or their heirs alone contested the suit. 
Jagannath died after institution of the suit 
and the two ladies, defendants 2 and 3, 
did not contest it. 

It is to be noted that the sale under Ex. 
Aand Ex. A 1 is attacked in the suit and that 
relief is not asked for in the plaint with 
regard to the sale in Deo. 1914 under Ex. B. 

The Subordinate Judge has found that 
the family was joint up to the time of the 
partition suit and that the property in fact 
was joint family property up to the disrup- 
tion caused by the filing of the partition suit^ 
be held that there was aneceasity for parti- 
tion because Jagannath was a spendthrift, 
and that the sale deeds Ex. A and Ex. A-1 
were executed in a hurry because of the suit. 
He doubted whether the purchase was a 
bona fide one, and made after due inquiry. 
He decided that the sales under Ex. A and 
Ex. A>1 must be held to be inoperative as 
against the plaintiffs since they were exe- 
cuted after the institution of the partition 
suit, when there bad already been a disrup- 
tion in the family, and the executants had 
no right to alienate the shares of the other 
members of the family who were not joint 
at the time Mesne profits were refused. 
The plaintiffs’ right to an eight anna share' 
in the properties covered by the sale deeds 
Ex. A and Ex. A 1 was declared and their 
right to recover possession of the property^ 
to the extent of their share. 
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1 have QO doobfi in my mind that the deci- 
sion of the Lower Court is correct. It is 
contended by Mr. Laobmi Narain Sinba on 
bebalf of the appellants, nefendants 4, 5 and 
6, that at the time Ex. B. was executed 
Jagani^th Prasad was the /carfaof tbefamily 
and the sole surviving adult male member, 
and as such be had every right to alienate 
the family property for legal and antecedent 
debts. He pointed out that the Eobala Ex.B 
was executed before the plaint in the partition 
suit was bled. He did not press the conten- 
tion that the sale under Ex. A and Ex. A 1 
was valid, for he admits that the doctrine of 
Uz pendens would apply to it. 

Now it was the sale under Ex. A and A1 
that Was attacked in the suit, and of the 
present appellants, only one Harinacdan 
was a party to the sale under Ex. B. 

It is shown by the plaint in the partition 
suitthat a demand for partition was made on 
bebalf of the plaintiffs to Jagannath in 
November, and further it appears from the 
evidence of P. W 4 that the plaint in the 
partition suit was first filed on December 
8th, 1914. whereas Ex B. was executed on 
the 18tb December. It is quite settled that 
unequivocal and manifest declaration of an 
intention to become divided in estate 
amounts to a valid separation and a disrup- 
tion of the joint family. I need only refer to 
the caseof Mi Valo Kuer v , Eotvshun Singh 

(1) and the decisions of their Lordships of 
the Privy Council in Suraj Narain v. Iqbal 
Narain (2) and Girja Bai v. Sadashiv 
Dhundirai f3). 

The intention of the plaintiffs to separate 
had clearly and unequivocally been expressed 
to Jagannath before the dooument Ex. B. 
was executed, both by the demand in 
November and by the plaint filed on Decem- 
ber 8tb, and therefore Jagannath could not 
by execution of Ex B. on December 18bh 
bind the plaintiffs. It is argued that 
Jagannath was the natural guardian of the 
minor plaintiffs and so his transaction 
would bind them, but after the demand for 
partiiiioD in November, it is clear that 
Jagannath could nob bold the position of 
their guardian since from that time his 
interest was adverse to theirs. 

It is in avidenoe too that Madho Prasad, 
the maternal uncle of the minors, was called 


(11 8 W.R. 82. 

(2) (19131 35 All. 80-40 I. A. 40 (P.O ) 

(3) (1916) 43 Qftl. 1031-43 I. A. 151 (P.O.) 


in during the negotiations leading up tothe^ 
execution of Ex. B. but he refused to«8oog» 
nise the transaction, acting for the minors. 

It is quite clear too that Ex. B. was in- 
effectual otberwisei; from Ex. A and Ex. A-1 
it is shown that no consideration passed, 
and in fact it was only through subsequent 
suits that the sums which were to be paid 
as consideration to clear debts werd 
extracted from the appellants. 

A comparison of the contents of the docu- 
ments Ex. B. on the one side and Ex. A and 
Ex. A 1 on the other shows, I think, that 
there was a want of bona fides ; the purcha- 
sers are different, except Harnandan, and the 
enumerations of debts and of the total 
amount required vary so much as to throw 
doubt on both transactions. It is evident 
that, hearingof the intention of the plaintiffs 
to bring about a partition, Jagannath was in 
a burry to bring it about so that their shares 
would have to bear a portion of the burden 
of bis debts. Madho was acting as guardian 
of tbe minors and was contesting Jagan- 
nath’s right to deal with their property, cand 
squander it. Madho bad put in a petition 
to be appointed guardiati and was after- 
wards appointed. 

Lastly Mr. Lachmi Narain Singh con- 
tends that tbe appellants have p^^id good 
money in good faith for the property, and 
that the minors have benefited by tbe 
payment of bbeir father’sdebts, and so ought 
to refund a proportionate amount before 
they can recover possession. 

The question whether the sons are liable 
for their father’s debts as being antecedent 
debts, or debts contracted for legal necessity 
does not arise in this case and need not be 
disoussed, nor is it necessary to consider 
whether tbe plaintiffs are bound to refund 
any part of the consideration money to the 
appellants. It is enough to say that the 
appellants purchased at about half its value 
a property worth Bs. 12,000, and thus if in 
the end they get only half the property 
they will not be losers. 

It is quite clear that the sale under Ek. A 
andEx.A 1 wasinvalid.andthis ispraotically 
admitted by the learned Vakil, that being so, 
tbe decision of tbe Subordinate Judge was 
correct and the plaintiffs are entitled to re- 
cover possession of tbe share of the joint 
family property awarded to them on partition. 

I wculd dismiss tbe appeal with costs. 
Jwala Prasad, J. :—I agree. 

Appeal dismissed. 
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a Jwala Prasad, j. 

Kali Prasad Stvgh and others — Appel- 
lantis 

V. 

Mathura Singh and others — Eespond- 
ents. 

E. A. No. 226 of 1922, decided on 30lib 
October, 1922 

Oouri-tee'^lntereu ** i^mdente liie,” is not 
liable for Court fee. 

Wben a suit is dismissed, the plaiut*fl is entitled 
to value his appeal at the sum oiaimed in the 
plaint in respect of the principal and intereib up 
to the date of filing the plaint and is not bound 
to value the future interest ivhioh he may claim 
from the date of the suit up to the date of realisa- 
tion, or to pay any court tee thereon But if any 
future interest is determined by the Trial Court 
and is entered in the decree then the plaintiff, on 
appeal by the defendant, la bound to pay addi- 
tional oouck fee on the sum of interest so added in 
the decree as having accrued from the date of the 
suit up to the date of the preparation of the decree 
in the Lovirer Court (Case-law disousi^ed.) 60 I 0. 
789. Dise ; 6 Pat. L J. 676, Foil. [P. 28, 0. 2 ) 

Erij Kishore Prasad --(or Appellants. 

Jwala Prasad, J. : — Tbis is a reference 
to me as Taxing J udge. The plaintiffs* suit 
for recovery of a debt due under a mortgage 
was dismissed bv the Subordinate Judge of 
Shababad. The plaintiffs have appealed to 
this Court and have valued their appeal at 
the same amount (Rs, 8,072 10 6) as the 
plaint. The question referred to me is as to 
whether the court-fee paid by the appellants 
on the aforesaid valuation is sufficient, or, 
whether, it is incumbent upon them to pay 
court- fee upon the interestoaloulatedat bond 
rate from the date of the suit to the data of 
the presentation of theirappealtotbis Court. 

There is a great conflict of opinion on tbis 
point The learned Vakilon behalf of the ap- 
pellants has relied upon the following 
oases : — Vithal Eanv, Govind Vasudeo (1), 
Bam Bujhawan Prasad v Natho Ram (2), 
Bhagwati Prashad Singh v BishnuPragash 
Narain (3), and Bhawani Prasad^ v. Kutuh- 
un-ntssa (4). The contrary view was taken 
by the lateTaxingJudge, Mr. Justice Ooutts, 
in the case of Mahanth Janki Saran Das v. 
Harbans Deo (5i His view is supported by 
the decision of the Judicial Commissioner 
of Oudh in Gohardhan Das v. Narendra 

(11 (1893) 17 Bom. 41. 

(2) A. I R. 1922 Patna 69. 

(3) A.T R. 1932 Patna 886, 

(4) (19051 27 All. 569 

(5) a A. No.*489 of 1930. 


Bahadur Singh (6). The Madras Court de- 
cision in the case of Srinivasa Bow v Bama* 
swami Chetii (7) favours the contention of 
the appellants. No decision of the Calcutta 
High Court exactly applicable to the case 
has been placed before me. The vi^ii7 taken 
in Pereival v. Collector of Chittagong (8) 
seems to be that an Appellate Court cannot 
pass a decree for a larger amount than that 
oiaimed in the memo of appeal, unless, 
before the judgment is pronounced, an 
amendment of the memo of appeal is allow- 
ed and the additional Court-fee is paid in. 

On a consideration of all these oases, it 
appears to methab whena suitis dismissed 
the plaintiff is entitled to value his appeal 
at the sum claimed in the plaint in respect 
of the principal and interest up to the date 
of filingthe plaint and is not bound to value 
the future interest which he may claim from 
the date of the suit up to the date of realiza- 
tion, or to pay any court-fee thereon. But 
if any future interest is determined by the 
Trial Court and is entered in the decree then 
the plaintiff, on appeal by the defendant, is 
bound to pay additional court-fee on the 
sum of interest so added in the decree as 
having accrued from the date of the suit up 
to the date of the preparation of the decree 
in the Lower Court Now if the plaintiff, 
filing an appeal on the valuation (tated by 
him in the Court helow obtains a decree in 
this Court for a higher sum than that 
actually oiaimed by him in the Court 
below, he is bound to pay court-fee on such 
additional sum and when future interest is 
added in the decree of this Appellate Court 
he would not be able to execute his decree 
unless he pays court-fee on future interest. 
This view seems bo be in accordance with 
that expressed in Jamuna Rat v. Bamtahal 
Baut (9) as well as in agreement with the 
viewsof theBombay, Madras and Allahabad 
High Courts. The decision of a Division 
Bench of this Court dated the 25tih July, 
1922, in the Bhngw tit PrashadStngh 
V. Bishnu Pragash Narain '(3) virtually 
overrides the view taken bv the late Taxing 
Judge in the earlier case of Mnhanth Janki 
Saran Das v. Harbans Deo '5). 

I, therefore, direct that the valuation given 
by the appellants be accepted as sufficient. 

Reference answered, 

(6) (1919) 60 I. \ 798 

(7) (1900) lOML.J 144. 

(8) (1903 80 0%l. 616. 

(9) A.I.B. 1922 Paioa 387. 
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DaS and Adami, jj. 

Lai Nilmony Nath Saht Deo and others — 
Appelianfcs 

V. 

Maho^aj Pratap Udai Nath Saht Deo 
and others — BespondeDba. 

A. E. O. O. Noa 39. 46, 47 and 48 of 
1921. decided on 30bb October. 1922. 

(a) Limitation Act, Art, 176— A pvltcation under 
Ohola Nag. Ten. Aet, t'l suhstitui* L Be. of 

mihin the arttele-^ C. P. C.. 0. 22. 3. 

The pcoviBiona of Order 22 apply fco a oaee before 
the Deputy Oolleotor ODder the Ohota Nagpur 
TenaDoy Aot and an applioation under that Act to 
bring the L Ra. of the piaiotiff on record ie 
governed by Arc. 176 of the Limitation Aot, [P. 
29.0. 9 ] 

(b) Execution’- An application to tet aside sale 
4e not one in execution. 

An applioation for setting aiide a sale cannot be 
regarded as an application in a prooeeding in 
ezeoQtioQ of a decree or order because when the 
aala of the property attached in ezeoution has 
been completed, and the purohase money has 
been paid into Gonrt, nothing more remains to be 
dene in respeot of the eveoatton of the decree as 
against tbai property. [P. 29, 0. 9.] 

(a) Appeal - Q'tfsilcn of fact-^Oannoi te gone 
into in appeal [P. .*^0, 0. 1]. 

K, N, Ghowdhury and Bai Guru Saran 
Prasad — /or AppellHrits. 

Easan Imam, P. K. Sen, S. M. Mulltck, 
S. N. Paltt and B. C. Deo—tor Keapon- 
denbs. 

Das. J : — These analogons appeals oome 
before ua from the judgment of tbe Deputy 
Oolleotor of Ranobi, dated the 24tb 
November, 1920 and arise out of certain 
appiioatioDS made by the appellant in eaoh 
of those appeals foreebbing aside asaleunder 
Section 213, Ohota Nagpur Tenancy Aot 
Tbefaofcsare these ; — TheMaharajaofCbota 
Nagpur obtained a decree for recovery of 
arrears of rent against one Madan Mohan 
Sabi Ddo in respect of a tenure, and, in exe- 
cution of that decree, caused tbe tenure bo be 
sold, and it was in fact sold to certain persons 
who may, for convenience, be called the 
Birla Brothers. Thereupon Madan Mohan 
and certain other persons, who are the appel- 
lants in appeals other than Appeal No, 48 of 
1921* presented separate applications under 
the provisions of Section 213 of the Ohota 
Nagpur Tenancy Act for setting aside the sale 
held in execution of the rent decree. Pending 
the disposal of bisapplioatioD, Madan Mohan 
died in Aoril, 1919. On the 12th October, 
1920, Gobinda Nath Sahib Deo, the appel- 
lant ip Appeal No. 48 of 1921, applied for 
fiubstitubioD of his name and for continuing 
the proceedings oommanoed by Madan 


Mohan for getting aside tbe sale. The 
question raised in Appeal No. 48 of 1981 ifif. 
whether the applioation has nob abated by 
reason of the fact that stops were not taken 
to have substitution effected within tbe time 
allowed by law. The learned Deputy Ool- 
leotor has oome to the conclusion that tbe 
applioation presented by Madan Mohan has 
abated and that no further order can be re- 
corded in that applioation. I am of opinion 
that the order of tbe learned Deputy 
Oolleotor is right and must be affirmed. 

By tbe express direction of Section 265 of 
the Ohota Nagpur Tenancy Aot, the provi- 
sions of bbeOode of Qivil Procedure relating 
to substitution and addition of parties apply 
to the oases before the De puty Oommissioner. 
Order 22, Buie 3 of the Code is then a part 
of tbe Ohota Nagpur Tananoy Aot, and an 
application fer substitution in a ease before 
the Deputy Oolleotor must beregarded ^aan 
applioation under the Ohota Nagpur Tenancy 
Aot. Section 230 of the Ohota Nagpur Ten- 
ancy Aot provides that the provisions of the 
Indian Limitation Aot shall, so far as they 
are not inoonsisbentwith the Aot, apply toall 
suits, appeals and applications under the 
Ohota Nagpur Tenancy Aot. If we apply the 
provisions of tbe Limitation Aot totheappli- 
oation made by tbe applioanbiorsubstitution 
there is no doubt that applioation was made 
considerably out of time. But it is urged 
that, if tbe provisions of Order 22 apply to 
a case before tbeDeputy Oolleotor, the pro- 
vision of Buie 12 of that Order equally 
applies and that consequently the question 
of substitution does Dotapplytoprooeedings 
in execution of a decree or order. It may be 
conceded that thetquestion of substitution 
does not arise in proceedings for execution 
of a decree or order ; bub the question still 
remains whether an applioation for setting 
aside a sale held in pursuance of an appli- 
cation for execution of a decree is an appli- 
oation for execution of a decree or order. 

Inbheoaseof Jagadis/iilfwsir V. Sureswar 
Misstr (1). I expressed the opinion that an 
application for setting aside asale'oannot be 
regarded as an applioation in a proceeding 
in execution of a decree or order. My con- 
clusion was based on the view that when the 
sale of the property attached in execution 
baabeen completed, and the purohase money 
has been paid into Court, nothing more 
remains to be done in respeot of tbe execu- 
tion of tbe decree as against that property. 

(1) (1921) 2P.L.T. 278. 
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I adhere to the view which I expressed io 
the to which I have referred ; and I 
must hold that the applioation presented by 
Madan Mohan Sahi Deo abated before the 
applioation for substitution was presented 
by the appellant. I must aooordingly 
dismiss Appeal No. 48 of 1921 with oosts. 

The question raised in the appeals other 
than ApnealNo. 48 of 1921 is this, whether 
Section 213 of the Cbota Nagpur Tenancy 
Act gives the appellants or any of them the 
right to apply for setting aside the sale. 
Mr. Ohaudhury appearing on behalf of the 
appellants, contends that his clients applied 
aspersons “whoownad such property imme- 
diately before the sale,*’ and came within the 
class of persons recognized by Section 213 
as having the right to apply. It is pointed 
out that Nilmoni, appellant in Appeal 
No. 39, claimed as a co-sharer of the judg- 
ment-debtor, that Paras Nath, appellant in 
Appeal No. 47, claimed two villages in his 
own right and that Ghasi Ram, appellant in 
Appeal No. 46. claimed underhisfatherwbo, 
it is i^lleged, purchased some of the villages 
sold under the decree. 1 do not think that 
the claim as made by Mr. Cbaudhury was, 
or oould have been, put forward before 
thelearned Deputy Oolleotor. The judgment 
of the learned Deputy Oolleotor shows tbatit 
was contended before him that as Khoreposh- 
dars or under- tenure holders, they had the 
right to apply under Section 213 of the Act, 
Mr. Imam, appeariogon behalf of the auction 
purchasers, points out that Nilmoni oould 
not possibly have claimed as a oo-sharer be- 
fore the Deputy Oolleotor. It appears that in 
rent suits brought by Madan Mohan against 
Nilmoni, itusedto becontended by Nilmoni 
that he was a oo-sharer of Madan Mohan and 
oould not be sued for rent There are 
certainly two decisions in the record which 
establish that Nilmoni isnottheco-sharerof 
Madan Mohan. I am clearly of opinion that 
the question was not and oould not have been 
raised before the Deputy Oolleotor and, as 
thequesbion is aquestion of fact, I decline to 
go intoit in appeal. Appeal No. 39 of 1921 
must aooordingly be dismissed with oosts 

In regard to the point made on behalf of 
Paras Nath, it is pointed out by Mr. Imam 
that the allegatious in the petition on which 
Mr, Ohaudhury relies establish conclusively 
that his claim is on the basis that he is an 
under tenure holder. He saysin his petition 
that two of the villages belong to him and 
that the judgment* debtor has no interest in 
them except that of receiving rent from him, 
This ia a clear admiaaioD that he was is 


possession of these villages as an under- 
tenure holder. The Appeal No, 47 of 1921 
must be dismissed with oosts. 

In regard to the claim put forward on 
behalf of Ghasi Ram, there is nothing in the 
allegations made by him which august the 
case that his father purchased the villages in 
question from one who was in possession of 
the villages in his o wn right. The grounds Of 
appealolearly suggest that his interestwas a 
subordinate one. I have no doubtat all that the 
only question argued on his behalf before the 
Deputy Oolleotor was this, tbatas an under- 
tenure holder, be was competent to apply 
under Section 213 of the Act. I must 
dismiss Appeal No, 46 of 1921 with oosts. 

There will be two sets of coats in each of 
these appeals one payable to the decree- 
holder and one to the auction -purchaser. We 
assess the hearing fee payable to each of 
these respondents at 2 gold mohursin eaoh 
of these appeals. 

Adami, J . — I agree. 

Appeals dismissed. 


A.I.R,. 1923 Patna 80. 

OouTTS AND Adami, jj 

Eastk Behari Prasad Chaudhurt and 
others — Appellants 

v. 

Hirdenarain Chaudhuri and others — 
Respondents. 

F. A. No. 264 of 1921, decided on 20bh 
June, 1922. 

Execution sale-^What passes under— D Register 
d Khatian not rseoneilable—Sale certificate should 
be looked into* 

Where the D. Begister oould not be reoonoiled 
with the Khatiin and Khewat and where the 
words '* Paoh Guada Mmjamle das gnnda 
Pokhta ” were used in ezeoution proceedings, held 
that the only guide to the solution of the doubt as 
to what actually passed under the sale, is to look 
into the inventory of the properties attached to 
the applioation for execution, the sale certificate 
and the writ tor delivery of possession [P. 31, Os, 

1 & a.] 

Janak Kishore — for Appellants. 

Sambhu Saran— for Respondents. 

Adami, J : — The present respondents ^jav- 
ing obtained a money-decree against theap- 
pollaatid applied for execution by sale of a 
five gundas out of 10 gundas share belonging 
to the judgment-debborsoutof the entire 16 
annas of Mauza Damodarpur Nandan. The 
sale of the share as above described was held 
on the 7 th September, 1908, and the sale was 
confirmed, thesale certificate also containing 
the above description of the property sold, 

Posgdssion was delivered in due course 
The appellants instibuteda suit in 1917 for a 
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declaration that the sale was fraudulent and 
Yoid . they asserted that the respondents had 
taken possession of a ten gundas share and 
prayed for recovery of that share or at least 
of five gundas out of the ten gundas. 

Ttie^ubordinate Judge found that there 
was no fraud in connection with the sale, but 
that, while en titled to take possession of only 
5 gundas out of the judgment-debtors’ share 
in the village, possession had been taken of a 
10 gundas share. He therefore decreed the 
suit in favour of the appellantafor recovery 
of 5 gundas out of the 10 gundas. 

On appeal the learned District Judge point- 
ed out that there was a discrepancy bet weah 
the khatian and khe wats on theone side and 
the entries in Register D on the other as to 
the extent of the present appellants’ share. 
He held that the expression “ Panoh gunda 
Minjumledas gunda pokhtabadrobastsoleh 
anna”, used in the application for execution 
and theother doouments connected with the 
sale and its confirmation and the delivery of 
possession meant that the appellants held 10 
gundas share in the village or patti which 
was equivalent to 5 gundas share in the 
Mahal, and that what the respondents had 
purchased was the whole share of the appel- 
lants in the village and Mahal. He decreed 
the appeal and dismissed the suit. 

Thekbatianand khewatof 1899 show that 
the appellants had 5 gundas share in Damo- 
darpur, with an area of about 5 bighas, 
Register D however shows 10 gundas share 
in Nandanpur and no share in the other vil- 
lages of the Mahal, and the Register also 
shows that the respondents held a 5 gundas 
share in Nandanpur by virtue of purchase. 
The Subordinate Judge came to the conclu- 
sion that if the appellants had 10 gundas 
share, and 5 gundas were sold to tberespon- 
dect, then the appellants are entitled to the 
remaining 5 gundas share. 

It is impossible to reconcile the register 
with the khatian and kbowat, and it is 
equally impossible to construe the words 
“Panoh gunda Minjumla Dis gunda 
Pokhta” as moaniog a ten gunda share in the 
village eq ui valent to a five gunda share in the 
Mahal. The application for execution shows 
that before the sale the respondent was rely- 
ing on thientries in Register D. There is only 
one guide forsolution of the difiSoulty. The 
inventory of properties attached to the appli- 
cation for execution, the sale certificate and 
the writ for delivery of possession describe 
thefigundasoutoflOgandassharetobe five 
bighas in area, and it is to be taken that this 


is the area of which the respondents weret 
entitled to take possession under the d^gfee, 
and of which possession was given by the 
Court on thelSth May, 1909. No objection 
was made then by the judgment-debtors 
and no steps were taken by them till 1917 
when they sought to prove that the sale 
was obtained by fraud and failed. 

What was sold to the respondents was a 
share in the village, and it was of a share 
that they received possession, there is no- 
thing to show that they received possession 
of noore than a 5 gundas share, nor have 
the appellants shown, as far as appears 
from the record before the Court now, that 
the respondents are in possession of lands 
which exceed in area the equivalent of a 5 
gundas share; in order to succeed it was 
necessary for the plaintifis in the suit to 
show that the defendants were in possession 
of land exceeding a 5 gundas share. On the 
finding of fact they cannot contend that the 
defendants were not entitled to a 5 gundas 
share by virtue of their purchase. 

Having in view the dieorepanoy between 
the khewat and khatian on the one side 
and the Register D on the other and the 
failure to prove that the defendants-respon- 
dents are in possession of a share in excess 
of that which they purohasad I am of 
opinion that the suit and the appeal must 
fail. I would, therefore, dismiss the appeal 
with costs. 

Coutts, J. : — I agree. 

Appeal dismissed. 


A.I R. 1988 Patna 31. 

Coutts and Das, j.t. 

Lachmi Naratn Agatwala — Petitioner 

V. 

Mukhram Marwari — Opposite Party. 
Or. Rev. No. 353 of 1922, decided on 
19feh July, 1922. 

(a) Criminal P>G., 8. 145~Poasfl«tito« and title 
of first party proved— No other proof is uoanUd, 

If the fir»t party shows that the land in dtgpala 
ia within the boundaries of the land leased to him 
and if on the oral evidenoe he establishes posees- 
siOD, it la immaterial that the land was subse- 
quently leased to the aeoood party. Moteoyer 
the Magiecrate is bound to decide on a oonsideta- 
tion of tho leaee of the first party itself, whether 
the disputed laud was within the land leased to the 
first party ; he is not entitled to go outside the 
dooumeot in order to interpret its terms. 
[P.33, 0. 3], 

(b) Criminal P. O., 8. 148— Local inspsetion— 
Note and plan of disputed area prepared— Every^ 
thing placed on record— Magistrate acts properly 
in doing so. 

Before a Magistrate began to take evidence, he 
went to the place in oidec to see the exact land in 
•dilute and the featuzes of the disputed property. 
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He restrioted bis inquiry very oloeely to those 
points and it did not appear that be directed hie 
icquir/ to any matter which ooald be proved 
by oral evidence. No evidence was taken at the 
local enquiry and all that was done was to inspect 
the locality, make a note of what the disputed area 
was and prepare a plan. Everything was 
placed on the record. Held, in holding a local 
inspection of this sort the Deputy Magistrate did 
not in any way act outside the jurisdiation vested 
in him by law. [P.82.0.2]. 

(o) Pr a ptiee’^ Document produced alleged to 
forgerp — Party alleging must prove it before 
aekifig Court to f eject it» 

Where a oertain document filed by one party is 
alleged to be a forgery, the Court is not bound 
to enquire into the details but the party alleging 
that It is a forgery must ptima facie make out a 
oase of forgery before asking the Court to reject 
the dooumeut as a forgery. [P. 33, C, 1.] 

P,K, Q.G, Pal and S. C, Majumdar 
— for the Petitioner. 

The Govt. Advocate and B. N Mitter — 
for the Opposite Party. 

OouttS, J. : — This is an application in 
revision against an orderpassed in favour of 
the first party in a proceeding under Section 
145' of the Criminal Procedure Code. The 
dispute relates to some 100 bighas of land 
situated in Mauza B irmeshia. The fi**8t party 
obtained a lease from Tfaakur Ran Bahadur 
Singh of some 700 bighas of coal land 
covering the whole of the northern portion 
of the mauza. Subsequently the second 
party obtained a lease of 100 bighas of land 
which they allege wasexcluded from the lease 
of 700 bighas which had been granted to the 
first party. The dispute is with regard to 
this 100 bighas the first party claiming 
that it is within their 700 bighas and that 
they have been in possession, the second 
party claiming that it is not within the 700 
bighas and that the first party have not been 
in possession. 

The learnedDaputy Magistrate who heard 
the matter decided in favour of the Ist 
party and the second party made this appli- 
cation in revision. 

The first point urged is, that the learned 
Deputy Magistrate has approached the oase 
from a wrong point of view inasmuch as 
he has considered the document of title of 
the first party and has not considered the 
document of title of the second party. What, 
in faot^, the learned Deputy Magistrate 
has done is that he has considered the lease 
of the first party, on a consideration of the 
terms of thelease andtheboundaries. he has 
come to the conclusion that tbedisputedlaod 
is within the area leased to the first party, 
and on a consideration of the oral evidence 


be has found that the first party is in posses- 
sion* Ha has then said that even if thedis- 
puted land is within the area which was 
leased to tbesecood party it wouldnot affect 
the matter. In taking this viewof the oase 
not only baa be not approached the ofr^'e from 
a wrong standpnint but, in my opinion, he h»9 
approached it from tbeoniy proper stand- 
point, for it is perfectly clear that if the ' 
first party shows that tbeland indisputeis ; 
within the boundaries of the land leased to 
him and if on the oral evidence be estab- ' 
lisbes possession, it is immatetiai that the 
land was subsequently leased to the second 
party. Moreover the learned Magistrate 
was bound to decide on a consideration of 
the lease of the first party itself whether 
the disputed land was within the land 
leased to the first party, be was not entitled 
to go outside that document in order to* 
interpret its terms. 

The next point which is urged is that the* 
Deputy Magistrate bad nojurisdiction to hold 
the local inspection, which was held by him, 
before be began to hear the oase. What bap> 
pened was that before be began to take evi- 
dence the Deputy Magistrate went to the 
placeinordertoseetheexaotland in dispute 
and the features of the disputed property. 
He restricted his inquiry vary closely to 
these points and it does not appear that be 
directed his inquiry to any matter which 
could be proved by oral evidence. No 
evidence was taken at the local enquiry and ! 
all that was done was to inspect the locality 
miike a note of what the disputed area was , 
and prepare a plan. Everything was placed 
on the record. I am unable to see bow ; 
in holding a local inspection of this sort the 
Deputy Magistrate in any way acted out- 
side the jurisdiction vested in him by law. 

We have been referred to the oase of 
Bahbon Sheik v. Emperor (1) for authority 
as to what a Magistrate may do by way of 
local inspection. That oase, however has no 
bearing on the present case, because in that 
oase the Magistrate did not merely view the 
placeof ocourrenoefor the purpose of follow- 
ing or understanding the evidence, but ho 
imported into his judgment matters of opi- 
nion and inference based on oiroumstanoea 
not on the record and did not place tho 
results of his local inspection on the record. 
That oase and the many other oases whiob 
are to the same effect have no bearing on 
the oase now before us. 


(1) (1910) 87 Oal. 340. 
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The last point whiob has been urged is 
in regard to a oerbam plan (Ex. 14) whioh 
has been used by the learned Depuby Magis- 
trate in oomiog to his oonolusion, and 
which, it is contended, ha was nob entitled 
to use. The reaaon why it is said that be 
is not entitled to use this dooumeat is that 
it purports bohava been sent with a covering 
letter, which is Bihibit 15, to the first party 
in 1918. It is a plan of the land which was 
leased to the first party and it is contended 
that the covering letter was writbenon paper 
whioh from the water mark on it appears nob 
to have been made before the year 1920, If 
tbisisso.it is suggested bhatthelatcarand the 
plan are both forgeries and it is clear that, 
if they were, this would certainly materially 
affect the result of the case. During the 
hearing it was suggested by the second party 
that the letter was a forgery and a petition 
asking the Magistrate to send the letter bo 
the OontroUer of Stamps and Stationery was 
filed. The Magistrate declined bo pass such 
an order and said he would deal with the 
matter later. Ha did so in bis judgment 
and what he say s is that he declined to hold 
an enquiry intolhematter beoausethe signa- 
ture on the letter had been proved bo be the 
signature of Thakur Bam Bahadur Singh by 
his agent. He was entitled to deal with the 
matter in this way and in my opinion he 
dealt wirhib in the right way. If theseoond 
party had desired topurauebhe matter, they 
should have summoned some one from the 
department of Staoipa and Stationery. 
They however, did not choose to taka this 
course and the learneii Magistrate, as I have 
said, nob only acted within his jurisdiction 
in nob taking up the matter himself bub I 
think he acted properly in not doing so. 

In the remit then I see no reason to 
interfere with the order of the learned Magis- 
trate and 1 would dismiss this application. 
Das, J. I agree. 

Ai^phc^Uon dismissed. 


A.I.R. 1923 Patna 33. 

Oocrxs AND Das, JJ. 

Mt Bib% Makbuluiinissa and another — 
Defendants — Appollanta. 

V. 

Mt. Bibi Umatunnissa and another — 
Plaintiffs Bespondonts. 

Appeal Ny. 271 of 1921, decided on 18bh 
July, 1922 from Apoellate Decree of Dist.lJ^ 
Patna, dated the 14 th Deoember, 1920. 

1923 P—5 


(a) Mahomedan Laifl— Dfloifir— Widow in pQ§> 
aesaion. for Dmar debt-^Eaa no proptiaiary iitls — 
Ttamfer by widow -‘Tranafarea can reiabn poaaaa- 
Sion until dower debt %9 satisfied, 

A widow ia posaeBsioD of her husband’s pro- 
perties in lieu of her dower debt has no proprietary 
title iQ the property except to the extent of her 
share therein. Bhe can transfer bet seoacity in 
whioh case the transferee oan retain posseseion 
until the dower debt is paid. Where ebe atlls 
snob property the sale is utterly lotfleotaal lor 
oouferriDg any title in the vendee, but he is entitled 
to remain in possession as long as ber claim to 
dower Remain uosat Bfiid. But the mr mint her 
claim is satisfied either by pay moot to her or her 
heirs, the heirs of the husband are entitled to 
recover possessioa of the property from the trans- 
leree and the same result follows where the heirs 
of the widow happen to be the heirs of the husband 
also, for in such an event the right to receive the 
dower debt and the liability to pay it unite in the 
same persons and there'is ooneequent extinotion 
both of Its debt and the aecacity and therefore of 
the right to retain possession of the property as 
security for the debt. 43 M. 211: 631 0 344 Bel. 
[P.34,0. 3, P. 86, 0. 3], 

(b) Property— Person »n possession of property 
as security for dower debt-— Right of, is ttaet/ pro- 
perty which IS transferable. 

The right to hold the property as a security for 
the dower debt and to continue in posr^ssion 
thereof until the dower debt issat sfi^d ta property 
and is both heritable and traneferable. [P, 36, 
0. 1.3 

(o) TP, AH, 8. Transfer o1 securHy for 
dower debt— Transferee takes suhfeet to eqmtita. 

Where a M^bomedan widow in poeseeston of 
property in lieu of her dower debt tranifers the 
security the transferee takes the security subject 
to the state of acoiunt between the widow and the 
perrons bound to pay the dower debt at the date 
of the tr.»u3fer, and any payment made by them 
to the widow after, but without notice of, the 
transfer mua>, in ibe absence of ooiluaion, be 
allowed to the transferee. [P, 34, 0. 3). 

Akhirt, A. N. Das for B, C, Mitter — for 
Appellaots. 

Sultan Ahmed, Nurul Hasan and Md, 
Hasan Jan — for Raepoudents. 

Das, J — On the death of one Amzad Ali, 
his widow Musammat Hafizan took poBses- 
sion of the disputed properties which admit- 
tedly belonged to Amzad AU. Tde plaintiffs 
are two of the daughters of Amzad Alt. The 
defendant No. 1 istheonly other daughtarof 
Amzad Ah, and defendant No. 2 is the 
husband of defendant No. 1. In September 
1915, Musammat Hafizan conveyed the 
properties in suit by two several deeds to the 
defendants, the deed in favour of defendant 
No. 1 being a deed of gift, ai^d the deed in 
favour of defendant No. 2 being a deed of 
sale. Musammat Hafizan died on the let 
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Maroh, 1918, and on the 22Dd March, 
1918, tjie plaintiffs oommenoad the present 
action for getting aside the deeds execut- 
ed by Musammat Hafizan in favour of 
the defendants and for recovery of posses- 
sion of the properties covered by the 
deeds. The case of the plaintiff is that the 
deeds were procured by the defendants from 
Musammat Hafizan by fraud and undue 
inffaenoe and that they did not operate so 
as to convey any interest in the properties 
dealt with, to the defendants and that, in 
anyevent Musammat Hahzan, who tooktbe 
properties as a security for her dower debt 
and entered into possession as a mortgagee, 
was wholly inoompetenii to convey the pro- 
perties to the defendants. The defendants 
mettbeoaseof theplaintiffs with an assertion 
that Amzad Ali made over the properties 
in dispute to Musammat Hafizan, in satis- 
faction of her dower debt, and thatMusam- 
matHafizan, as the sole and absolute owner 
of the properties, was oompetentto, and did, 
in fact, convey the properties to the defen- 
dants, and that there was no fraud or 
undue inffuenoe in the matter of the execu- 
tion of the deeds challenged by theplaintiffs. 

The learned District Judge, in the Court 
of Appeal below, has recorded the following 
findings of facts which are binding on us in 
second appeal, first, that Musammat Hafizau 
entered into possession of the properties on 
the death of Amzad Ali as security for her 
dower debt, and that Amzad Ali did not 
make over the properties to her during his 
lifetime in satisfaction of the dower debt , 
and secondly that Musammat Hafizan fully 
understood the nature of the deeds which 
she was executing and that they were not 
obtained by the defendants by undue 
infiuenoe. On these findings the learned 
District Judge had to consider the question 
whether any interest passed to the defen- 
dants, and he answered the question in the 
negative. In his view, Musammat Hafizan 
•could not transfer the security itself, though 
-she could transfer the dower debt together 
with the security. As, in the judgment of 
the learned District Judge, Musammat 
Hafizan did not purport to transfer the 
dower debt itself, he came to the conclusion 
that the deeds, upon which the defendants 
rely, did not operate to confer any title on 
the defendants. In the result he passed a 
decree in favour of the plaintiffs to the 
extent of th^r shares in the properties. 

I am not prepared to aesent to the view of 
the learned Judge that a transfer of the 


seourity without an assignment of the debt 
itself does not operate to create any title in 
the transferee. The ease as put raises the 
presumption tb at the debt itself was assigned, 
for the transfer of the security carries with 
it the right to enforce theseourity.and, as a 
consequence thereof, to receive paynyjnt of 
the debt. That is the view of the Full Bench 
of the Madras High Court. See Beeju Bee 
V. Syed Moorthzya Saheb (1) and notwith- 
standing the decision of the Allahabad High 
Court in Bmdeshn Pershad v. B. Afzal 
Khan (2), I am of opinion that the view 
presented by the Officiating Chief Justice of 
the Madras High Court is right in principle 
and is covered by authorities. It is worthy 
of note that, even in Allahabad, it has been 
held that it is competent to a Muhammadan 
widow in possession of property belonging 
to her deceased husband "in lieu of dower” 
to sell it without necessarily sellingher right 
to receive the dower : See Abdulla Shams^ 
ul‘Haq (3). There is a passage in tbejudg* 
ment of the Officiating Chief Justice of the 
Madras High Court which may give rise to 
some misooDoeption. The passage is this: — 
" She, however, could transfer her right 
to possession along with the dower 
debt, and in my opinion, the alienation 
must he upheld to that extent.” But when 
the whole judgment is carefully read, there 
is no room for doubt that, in the opinion of 
the learned Judge, the assignment of the 
dower debt is incident to the assignment of 
the security itself In my opinion where a 
Muhammadan widow in possession of her 
husband’s property “in lieu of dower” 
transfers the seourity, either with or with- 
out the dower debt, the transferee is entit- 
led to retain possession of the property until 
the dower debt is paid, though, where the 
transfer is without the privifcyof the persons 
bound to discharge the dower debt, the 
transferee takes the security subject to the 
stateof account between the widow and the 
persons bound to discharge the dower debt 
at the date or the transfer, and any pay ment 
made by those persons to the widow after, 
but without notice of, the transfer must, in 
the absence of collusion, be allowed to these 
persons as against the transferee. This is a 
view of equity which is of general applica- 
tion ; See Mathews v. Lallwyn (4), Williams 


(1) (1990) 43 Mad. 214. 

(2) (1921) 19 A.L.l. 706, 

(3) (1921) 43 All. 127. 

(4) (1798) 4 Yes. 118. 
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V. Sorrell (5), Noorish v. Marshall (6). in re 
Lord Southampton* s Estate (7), Dixon v. 
Winoh (8), Turner v. Smith (9) and there 
is no reason why we should not apply the 
principle in a case of a transfer of the 
security by a Muhammadan widow holding 
posedbsioQ of her husband’s estate as 
security for the dower debt due to her. 

But the case is different where there is 
a sale of the property, and not an assign- 
ment of the security. The distinction 
has not always been kept in view in the 
numerous cases which have been decid- 
ed on the point . but the distinction is an 
important one and cannot be ignored The 
right to hold the pioperty asa security for 
the dower debt and to continue in posses- 
sion thereof until the dower debt is satis- 
fied is property, and is both heritable and 
transferable. Ah Bakhsh v. Allahdad 
Khan (10). But the widow has no prop- 
rietary title in the property, except to the 
extent of her share therein; and, where she 
purports to sell the property and not the 
security only, the sale is utterly ineffectual 
so as to confer any title on the vendee. But 
though the vendee takes no title to the pro- 
perty by virtue of the sale, ho is entitled to 
retain possession of the property, if he is put 
in possession thereof, not indeed by virtue of 
the deed of sale, but because, so long as the 
debt remains unsatisfied, the heirs-at-law 
could not claim to be put in possession of the 
property, and the^widow herself would be 
bound to make good her representation to 
the vendee to the extent of such interest as 
she could lawfully transfer. The widow is 
entitled to retain possession of the property 
so long as her claim is not satisfied. There 
is nothing to prevent her from putting some 
one else in possession of the property, and 
conferring on him thesame right which she 
could exercise over the property. Raving 
done so, she could not maintain ejectment 
against him, if she has reoaivedoonsiderabion 
for the transaction, and it follows that, 
though the sale does not operate to confer 
any t^ble on the vendee, he is still entitled bo 
retain possession of the property as against 
the widow and all persons claiming 
through the widow, so long as there is a 


(5) (1799) 4 Ves. 389. 

6 (1882) 5 Mad. 476i 

(7) (1881) 16 Oh. D. 178. 

(8) (1900) I Oh. D 736. 

(9) (190n 1 Oh. 213. 

(10) (1910) 32 All. 651, 


debt due to the widow. He is also entitled 
to maintain his possession as agaiBSt the 
heirs- at law, solong as they do nob discharge 
the dower debt; for it is well settled that 
a person in juridical possession of the pro- 
perty has an interest which be can maintain 
against every one except the rightful owner 
entitled to possession of the property, and 
it is an interest which is capable of being 
inherited, devised or conveyed. See Beeju 
Bee V. Sped Moorihiya Saheb (1) and the 
oases cited therein, The position, then, is 
this.wbereaMuhammadan widow in posses- 
sion of her husband’s property as a security 
for her dower debt, purports bo sell the 
property and puts thevandee in possession 
of the property, the vendee is entitled to 
retain possession of the property so long as 
her claim bo the dower remains unsatisfied. 
But the moment the dower debt is satisfied 
either by payment bo the widow or to her 
heirs, the heirs of the husband are entitled 
to recover possession of the property from 
the transferee, and'tbe same result follows 
where tbe heirs of the widow happen tp be 
the heirs of her husband, for, in such an 
event, the right to receive the dower debt 
and the liability to pay the dower debt 
unite in tbe same persons, and there is a 
consequent extinction both of the debt and 
the security and therefore of the right to 
retain possession of tbe property as a seou* 
rity for the debt. 

The critical question then is was the 
transfer to the defendants in this case a 
transfer of the property itself or a trans- 
fer of the security The learned District 
Judge has assumed that the transfer was a 
transfer of the security , bub with this view 
I am unable to agree. No doubt the 
document recites that the widow entered in- 
to possession of the property left by her 
bushaad with the consent of the other heirs 
of her husband and because her dower debt 
had not been paid, bub the whole document 
shows that she considered her possession as 
that of an absolute propriebrass. She recites 
in the document that she had her name 
recorded in the Land Registration department 
as the absolute proprietress of tbe property 
and she undoubtedly conveyed the property 
as an absolute proprietress. I haveno doubt 
whatever that she purported to convey to 
tbe defendants an absolute interest in tbe 
properties. As such, the document is wholly 
inoperative. The defendants were nevertbe-' 
less entitled to retain possession of the 
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property not orly »8 against the widow but 
as ag^iP^sD ber heirs so loDg as the security 
was oubstandiDg. The widow is now dead 
and It 18 conceded that her heirs are also the 
heirs of her deceased husband. There is 
thus a merger of the security in the 
ownership, and the plaintiffs, not indeed as 
heirs of Bibi Hafizan, for as such they are 
bound by the representation made by Bibi 
Hafizan but as heirs of Amzad Ali, are 
entitled to recover possession of the 
properties to the extent of their shares 
therein from the defendants. Although I am 
unable to agree with the reasonings wbioh 
have been employed by the learned'District 
Judge, 1 am of opinion that the conclusion 
at which he has arrived is right, 

I would accordingly dismiss this appeal 
with costs, 

Ooutts, J.: — I agree. 

Appeal dismissed. 
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COUTT0 AND ADAMI, JJ. 

Bhagion^ndas and another — Flainfcififs- 
Appellants 

V. 

Keshwarlal — Defendant-Respondent. 

S. A. No. 244 of 1921, decided on 
12th June. 1922. 

Contract A t, 8, 107— Sale of Maaoor-^Deft. 
fieifhff papmcntprice nor iakv^g deitverp — Plaint 
iff IS to atid elaitn ihe dtffetehie #H 

fvUoi as damaq(i$ 

The plaioMfl sold Ma&oor to the defeodaut who 
did not pay the price uot did betake delivery. 
The phict £E th^refoic alter giviag him notice 
sold the grain. The price at which he sold was a 
iower ptioe than that at which bo bad onginaily 
sold to the defendADtand he olaimed the difference 
as danaagee. Held tbe oaee is clearly one under 
B 107 and tba plaintiff le oertainly entitled to the 
damages. [P. 36, G. S ] 

S. N. Mulltck and A. N. Das.— for Ap- 
pellants. 

Kulwant Sahat and B, C. Stnha — for 
Respondent. 

Coutts, J.: — This appeal arises out of a 
suit brought by one Keshwar Lai against 
Bbagwan Das for recovery of Es. 1,994 0 3 
as damages on account of loss caused by tbe 
sale of grain, price of cloth and price of 
oerbaio gunny bags. Tbe suit was partially 
decreed in the Oourt of first instance but on 
appeal the suit has been dismissed except in 
prospect of a sum of Bs. 80-10 0 the price of 


gunny bags wbioh the learned Subordinate 
Judge has directed to be deducted out of a 
sum decreed in a connected suit. In this 
appeal the plaintiff has challenged the whole 
decree inoluding that part of it which has 
directed that Bs. 80-10 0 shall be deducted 
out of the sum decreed in tbeoouneotedi suit. 
In regard to this last matter it is admit- 
ted that tbe plaintiff is entitled to succeed 
so that it is not necessary to discuss this 
portion of the case further. 

I shall next deal with tbe question of 
damages. This claim arises in the following 
way Tbe plaintiff sold Masoor to tbe defend- 
ant who did not pay the price nor did he 
take delivery. The plaintiff therefore after 
giving him notice sold the grain. The price 
at which hesold was a lower pricethan that 
at which he had originally sold to the de- 
fendant and be claims tbe difference as 
damages. The case is clearly one under 
section 107 of the Contract Act and the 
plaintiff is certainly entitled to tbe damages 
which were decreed to him in the Court of 
first instance. 

The last point is the claim in respect of 
the price of cloth. In regard to this matter 
I am unable to understand tbe judgment of 
the learned Subordinate Judge and the learn- 
ed Vakil for the respondent has admitted 
that he also is unable to understand it Tbe 
learned Subordinate Judge has dismissed 
the claim apparently because a carfeain Far- 
khati Baht in which, bo says, the entry in 
regard to tbe price of olctb should fit d place, 
has not been produced. Ho has, ho'wever, in 
an earlier portion of his judgment, referred 
to the Farkhati Da/ii which apparently he 
bad examined. I am unable to reconcile 
these two statenaenhs and as I have already 
said the learned Vakil for the rei- pendent 
has frankly admitted that be himself is 
unable to understand the judgment on this 
point. So far then as this item is concern- 
ed tbe matter must be reheard and decided 
in accordance with law. 

I would therefore decree this appeal in so 
far as it relates to damages to tbe extent 
indicated in the body of tbe judgment, and 
also for the price of gunny bags and I would 
remand the appeal for rehearing and for 
dioision in accordance with law in Regard to 
the price of cloth wbioh has been olaimed. 
Costs in proportion to the success of tbe 
parties. 

Adami, J.;— I agreg. 

Case remanded. 
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A I.R. 1923 Patna 87. 

JwALA Prasad and Adami, jj 

Sita Bam Tewari and others — Defend- 
ants -A ppellanba 

•• V. 

Gya Prashad and others — Plaintiffs- 
Bespondents. 

S. A. No. 803 of 1920 decided on 3rd 
Anguab, 1922. 

(a) Svidenee-^Doeurnent net giten tffect to — Is 
not aimmtbls ia prove matters mentioned thers%n» 

A dooiimeot ie obvioasly io^dlmieaible, it it is not 
given eSeoc to and the objaoti for whioh it waa 
Gzeoated, namely, the proposed oompromise in a 
BUife. fell through, as then the document has not 
the foroe ot adeoree, [P. 39, C. 1]. 

(b) JSHvidenee Aet, 8* 18— Admission bp Mukh- 
tear— ’Party not bound unless mukhtearnama 
authorises it. 

A patty la not bound by the statement or admis- 
sion made byhia Muktear A am, unless it i9 shown 
to have been made wuhin the soopo ot the authori- 
ty conferred by the Mukbtearcacnah, [P. 38, 0, 1] 

(o) Landlord and Tenant-Rights of tenant— 
0ait majeuha lands and raatas belong to pro- 
prietors, 

The gair majruha lands and raitas prima fade 
belong to the proprietors unless the tenants prove 
positively that they are part and parcel of tbeir 
tenure [P. 89, 0. 1.] 

(d) Record of rtah* a— Presumption in favour of 
ts not rebutted by Batwara mops. 

The presumption m favour of survey record of 
rights cannot be dispWeed by Batwara or irriga* 
tiou maps. [P. .'^g, C. l.J 

(e) Practice Judgment— Based on conjecture 
and tnadmissi'le evtd< nee, is invalid 

A jadgtncnr, le h*ble to set aside where it is 
oonjeo ut'^l b«Hcd on inadmiestble evidenoe. 

[P 89.0. 3], 

Kulwant Sahay and P. Dayal — for 
Appellants, 

Eaz Guru Saran Prasad — for Respon- 
dents 

Jwala Prasad, J.: — This appeal arises 
oubof a suit, as stated in the judgment of the 
lower appellate Court, for the esfcabliahment 
of the plaintiff’s’ title and for confirmation 
of possession in, or in the alternative for 
recovery of possession of, survey plots Nos. 
694, 690 and the northern portion of plot 
No. 698 ; for a daclaration that these areas 
and the other plots specified in the plaint 
belong to the plaintiffs in Mafii Mokadami 
right and chat the entries in the reoord-of- 
rights of the village to the contrary are 
inoorrootK and naily for closing the door at 
Z and removal of the eaves along the line 
H, Hi and GG 1 and of the Posta (wall 
support) along GGl of the plaint map. The 
oause of action is alleged to have arisen on 
the 23rd of November, 1911t the date of the 
.final publioabion of the record -of-rights, on 
the 15th Jaith, 1324 Fasli, the date when 
>4he "waU and the OIU" at HHl andOGl, 


the Posta at GGl and the door ab*7 were 
constructed, as well as on various dates not 
specified in the plaint when the plaintiffs' 
possession over the disputed land was inter- 
fered with. The suit was instituted on the 
17th of September, 1917. 

The defendant No. 3 is the present pro- 
prietress of the Touzi in whioh the lands in 
dispute are situate. Defendants Nos. laud 
2 are related to defendant No 3 Defen- 
dants Nos. 4 to 7 are certain deities repre- 
sented by defendant No. 3 as Mutwalli. 

The defendants resisted the plaintiffs’ suit 
anddisputedtbeirrfghtto the reliefs claimed 
in the plaint. They asserted that tbereoord- 
of rights was correct. 

The Munsif by his judgment, dated the 
16tb April, 191 9, dismissed bheplaintiffs’suit. 
On appeal, the learned Subordinate Judge 
reversing the decision of tbeMunsif decreed 
the plaintiffs’ suit in part. He has declared 
that the plots Nos. 623, 626, 697, 746, 699 
and 696 belong to the plainuffs in Mafi 
Mokadamt, and not in be lagan right. Near- 
ly half the judgment of the learned. Sub- 
ordinate Judge is devoted to this question. 
Thedefendantsdo not dispute this portion of 
the decree and therefore wo are no longer 
cODcernpd with it. 

The learned Subordinate Judgehasdeolar- 
ed that plot Nc. 690 with pucoa well therein 
and the portion ABODEF being the 
northern part of plot No. 694 and G1 HI as 
beingthenorthernpartof plot No 698 belong 
to the plaintiffs as thnir Mafi Mohadami,^n8, 
has confirmed theirpossession therein. The 
learned Subordinate Judgabasfurtiierdireot- 
ed that the eaves along the wall GH 1,HIH 
and the Posta along the wall GGl, be 
removed and that the defendants will have 
no right to pass through tbeir door at Z on 
the plaintiffs’ land to the north thereof. The 
defendanta have appealed against the afore- 
said deoreeof tbelearnedSubordinateJudge. 

As regards the southern portion of plotl 
No. 694, namely, the portion to the south 
of line FG and also the southern portion of 
Gl. HI, PM of the portion M N O P in the 
plaint-map, the plaintiffs' claim has been 
dismissed. The plaintiffs have filed a cross- 
objection against this part of the decree 
whereby a portion of tbeir claim has been 
dismissed. 

The finding of the learned Subordinate 
Judge that plot No, 690 with the puooa 
well therein belongstotbeplaiotiffsbasbeen 
ohallenged on the ground that the learned 
Subordinate Judge has based his judgment 
Ittrgely upon Exhibit 10» whioh was an 
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inadrobstble and irrelevanfc piece of evidec' 
oe. Tdis document is a deed of exchange 
of the year 1891 executed by one Per- 
fihad Narain as Mukhtear Aam of the defen- 
dant’s husband and the plaintiffs’ father 
with a view to oompromiae a suit then 
pending between the plaintiff’s father and 
the defendant’s huahand. In that case hzde 
plaint, Exhibit 27) plot No* 690 was not 
the plot in dispute; but the first plot 
In the deed of exchange, which is the 
house of Soban Kandu, is said to have been 
described as being bounded on the east by 
the house of Haroharan Kabar and on the 
west by the Indara (well* of the defendant 
in that suit, that is, the plaintiffs' father, 
Parti, Samadb.andafter that makan (house) 
of JaiParkash Lal.the plaintiff in that case, 
who is the husband of defendant No. 3 in 
the present case. The learned Suljordinate 
Judge has, for the reasons given by him, 
come to the conclusion that the tndara ref- 
erred to therein is the tndara in question 
in plot No. 690, The reasons given by him 
for this inference have been disputed by the 
learned Vakil on behalf of the defendants- 
appellantsin the present case. Wearonot 
concerned withthosereasonsfor the docu- 
ment in question was obviously inadmis- 
sible, inasmuch asit was nob given effect bo 
and the object for which it was executed, 
namely, the proposed compromise in that 
suit, fell through. Therefore the document in 
question has not the force of a decree. The 
boundary in question mentioned therein is 
at best a statement of the Mukhtear Aam 
of the plaintiff in that case and the dofen- 
ant’s husband in the present case. It has 
nobbeen shownand.no Mukhtearnama has 
been filed, that the Mukhtear Aam had a 
right to makesuoh a statement on behalf 
of his principal, the husband of defendant 
No, 3, and therefore the defendant No. 3, 
is not bound by the statement oradmission 
made by the Mukhtear Aam, unless it is 
shown to have been made within the 
scope of the authority conferred, by 
the Mukhtearnama. The document in 
^question was therefore inadmissible 
in evidence. It is also no proof of the 
admission of the husband of defendant No. 
3 and is not binding upon defendant No. 3, 
Put the inadmissibility of this document 
does not in itself vitiate the finding of the 
learned Subordinate Judge inasmuch as he 
bas referred to the other evidence in the 
case, such as the deposition of the plain- 
tiffs witnesses to the effect that the well in 
question with thelandbelongs to the plain* 


tiffs. He has disbelieved the defendant’s evi- 
dence and bas accepted that of the plaintiffs. 
Upon the evidence in the case he has 
recorded a finding of fact in favour of the 
plaintiffs, holding that the presumption of 
correctness of the survey re3ord-of *righbs 
with respect to plot No. 690 has been 
rebutted. His finding on this point therefore 
is not liable to be set aside in second appeal. 

Now, as to the portion of survey plot No. 
698 marked M.N O P. in the plaint map, 
the learned Subordinate Judge holds that 
"the space covered by G 1, H 1, PM only is 
a part of arasia running east and west and 
towards south on the spot”. As regards the 
portion north of this, that is, G 1, H 1, the 
learned Subordinate Judge holds that “it is 
not a rasta but forms a part and parcel of 
plots Nos. 696 and 699 belonging to the 
plaintiffs” and accordingly he bas decreed 
the same in favour of the plaintiffs. Now, 
the reason given by the learned Subordinate 
Judge is that inasmuch as plots Nos. 696 
and 699 to the east and west of that portion 
and plots Nos. 623 and 697 to the north and 
north' east of that portion belong to the 
plaintiffs, therefore "there could never have 
arisen any necessity for any persons other 
than the plaintiffs of having any rasta 
there”. This is only a surmise. The ranta 
No. 698 on the survey map could very well 
exist in spite of the pb intiffs having lands 
on the north, east and west of it. 

Then the learned Subordinate Judge refers 
to the Batwara map (Exhibit 4) of 1864 and 
irrigation survey map (Exhibit 2) of 1874, 
1875 and Exhibit 11, a map filed in the suit? 
of 1890 brought by the husband of the de- 
fendant No. 3 against the plaintiffs’ father, 
and says that in those maps the rasia in 
question has not been shown. But those 
maps are too ancient to rebut the existence 
of the rasia in question in the year 1910 11 
as shown in the cadastral survey. As 
regards the map Exhibit (11) of the suit of 
1890, the two Courts have differed. The 
Munsif Bays that in that map "a rasia is 
shown on the same side as M. N. O. P”. 
The learned Subordinate Judge says that the 
said map does not show "tbe existence of 
any rasta along the eastern side of the said 
plot No. 699 ” Again, tbe map referred 
to in Exhibit 11 was filed by the plaintiffs^ 
father in the suit of 1890 and is therefore < 
no evidence against the defendants in the.^ 
present case. 

Be that as it may, these documents arenotv 
Buffioient to rebut the existenoe of the 



1928 


BITA RAM TBWAKI V. qya PBA8HAD (Jwala Prasad, J.) Patna 39 


found and recorded ia the survey reoord-of- 
rights of 1910-11 ; yet in oonsideration of 
these documeDts the learned Subordinate 
Judge says “ I am inclined to rdy upon 
theeydenoe ofthe plaintiffs’ witnesses that 
the portion G 1 , H 1, O N of the plaint map 
ia not a rasta to form a part aod parcel of 
plots Nos. 696 and 699 belonging to the 
plaintiffs”. The learned Subordinate Judge 
does not say that the presumption as to the 
correctness of the reoord-of- rights has been 
rebutted. He does not, while discussing the 
question of the rasta, refer many way tothe 
entry in the record- of- rights which is in 
favour of the defendants. It does not appear 
tbathehad^^inhismind, while dealing with 
this question, the presumptive evidence of 
the reoord-of-righba in favour of the defend- 
ants, He has relied upon the evidence of the 
plaintiffs’ witnesses beoausa it is supported 
by the ancient maps of the Batwara, the 
irrigation map and the suit of 1890. The 
Babwara map, to say the least, is only 
nazrt, and not to a scale as the learned 
Subordinate Judge himself observes in 
another part of the judgment The irri- 
gation map was prepared to show blocks for 
irrigation purposes and need not necessarily 
have shown the details, such as the rasta, 
etc. Therefore the hading of the Subordinate 
Judge in the plaintiffs’ favour with respect 
to the rastaiu question being a part of tbeir 
survey plot No. 699 is not sufficient to 
rebut the reoord-of-rigbts ; nor, as stated 
above, hasheexpressly said that the reoord- 
of rights has been rebutted. His decision 
is, therefore, illegal. 

The learned Subordinate Judge has also 
not met another reason given by the Munaiff 
in his judgment on the point, namely, the 
situation of the grave of the Sadhu as shown 
in Exhibit 11 and on aportion of the plaint- 
iffs’ garden in the present case. Therefore 
the decision of the learned Subordinate 
Judge is liabletobe set aside as being con- 
jectural, and not baaed upon valid evidence 
andnot having displaced the presumption 
of the record-of-nghts which must stand 
unlsss 80 rebutted. Tbereis yet another pre- 
sumption in favour of the defendants. They 
being tjroprietors of the village, the gatr 
majruhalskDda and rastas prt?na/acie belong 
tothem unlesstheplaintiffsprove positively 
that they are partand parcel of tbeir tenure. 

Therefore the decision of the Mnnsiff on 
the point must stand, according to which the 
portion G I, H 1, O N of the plamt*map is 


a part of the rasta which exteiidt(**to the 
south of it ; in other words, the entire plot 
No. 698 is a g air majruha rasta asshownin 
the survey map. 

Now, as to plot No. 694 in dispute, the 
learned Subordinate Judge baa arbitrarily 
fixed the northern boundary of this plot. 
In doing so, he has not accepted the report 
of the Civil Court Commissioner. He has 
tacitly held that the Amin has correctly 
shown in the cadastral survey map bhebound- 
ary of the plot, when he says — the Amin 
only followed the natural zigzag boundary 
as be found on the spot.” This was exactly 
what the Amin was required to do and 
this is exactly the objeot why the present 
cadastral survey took place. It bad to show 
the existing boundary in the map as found 
on the spot. On account of the ditch or 
gfadd/iainplotNo, 694 theexisting boundary 
was as the Amin ‘‘found on the spot.” He 
has simply tried to make the boundary of 
plot No. 694 run in straight line wit^i the 
rasta west of the line GIG. He has pro- 
longed G 1 G which is the northern boundary 
line of plot No 695 towards the east up to< 
eastern boundary line of plot No. 694 and 
thus he has located an imaginary line G F 
as the northern boundary line of plot No. 
694, thereby dividing the plot as shown in 
the survey into two halves, giving the nor- 
thern half tothe plaintiffs and tbe southern 
half to tbe defendants. Perhaps tbelearned 
Subordinate Judge did not like the zigzag 
boundary as shown by the survey or the 
configuration of plot No. 694 and be says 
that tbe course adopted by him is most 
equitable inaBmuob as it follows the con- 
figuration of tbe southern boundary on the 
spot as shown in the Batwara and in the 
irrigation. As to the ancient maps of irri- 
gation, survey and Batwara, I have already 
shown that it is not a safe and certaia 
guide in a case of this kind. One might 
perhaps yield to a consideration of sym- 
metry in a partition suit, but nob in a suit 
for a declaration of title ; nor can such 
a oonsideration, which is more or less oon- 
jeotural, overrule tbe presumption of tbe 
survey record- of-rights in favour of tbe 
defendants. In fixing the boundary of plot 
No. 694, the learned Subordinate Judge has 
not given effect to the presumption in favour 
of tbe defendants, nor has directly or in- 
directly referred to it. 

Now, the learned Munsiff has relied upon 
* the plaintiffs’ witnesses for bolding that A B 
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0 D that; is, the nortfaero portion of 
survey plot N o. 69^ has been a gaddha (ditoh) 
from tbo hosh ol the plaintifis. The learned 
Subordinate Judge does not dispose of the 
xeferenoe by the Munsiff to the aforesaid 
evidenoe. Here also the defendants as 
zemindars have prtmafacte title tothe entire 
plot No. 694 as shown in thesurvey inasmuch 
as it 18 a gaddhsk (ditoh), and the learned 
Subordirate Judge does not refer to this 
presumption. Therefore the finding of the 
learned Subordinate Judge with respeot to 
plot No. 694 is liable to be set aside and is 
accordingly setaside, and tbatof the Munsiff 
is restored. 

Here it may be pertinent to dispose of the 
orosS'objeotionof the plaintiffs with respeot 
to the southern portion of plot No 694 
Thelearned Subordinate Judge has disbeliev- 
ed the plaintiffs’ evidence on the point. 
After disposing oftiateviceuce, thelearned 
Subordinate Judge says accordingly I am 
constrained to say that the plaintiffs’ father 
hopelessly failed to make out the truth of 
their claim in respeot of tho gaddha to the 
south of the line F G in the plaint' map and 
thus that portion of their claim must fail.” 
The learned Vakil on behalf of the plaintiffs 
has not been able to successfully attack the 
aforesaid finding of thelearned Sudordinate 
Judge. Tne finding is supported by the 
reoord-of-rights and accordingly it is con- 
£rmed, and the cross-objection of the 
plaintiffs is dismissed. 

Now, as regards the olti (eaves) and the 
posia (wall support), north of the defendants’ 
wall H H 1 and G G 1 tho learned Sub- 
ordinate Judge holds that the walls are on 
the defendants’ land and that the eaves of 
the wall H H 1 G G 1, and fthe posta of the 
wall G G 1 are outside the defendants' land 
and within the plaintiffs’ land to the north. 
He also holds that the said eaves and the 
posta have oome into existence recently 
during or since the survey proceedings 

Now, aportion of G G 1, namely, EG has 
been held to be within the boundary of plot 
No. 694 belonging to the defendants. There- 
fore the eaves and the posta (support) of the 
wall north of E G will be on the defendants 
land and cannot, according to our finding in 
the present case, be removed* but the finding 
of the learned Subordinate Judge with res- 
pect to portion of E G 1 remains, and tbe 
caves and the posta to the north of it (EG 1) 
if it happens to be on tbe defendants’ land, 
mast 1^ removed. Tbe eaves an the wall 


H H 1, if any, projecting beyond tbe surved 
boundary to the plaintiffs' land must also be 
removed This can easily be done by deput- 
ing a commissioner to find out whether and 
how far tbe enoroaohment, as stated alj^ove, 
in the shape of eaves and postaon tb^ wall 
H H 1 and G 1 E exists in aooordanoe with 
the survey bouedary. That much the 
plaintiffs are bound to remove 

Now, as to the door at point Z, thelearned 
Subordinate Judge has held that it is in the 
defendants’ wall and therefore cannot be 
oloeed, but that the"defendantsoanDot have 
any right to use tbe sameso as to enter there 
through upon theplaintiffs’ land adjoining to 
the north” The leerned Subordinate Judge 
has given no reason for this order. Aopa-. 
rently it is based upon the fact that plots Nos. 
696 and 699 to the north of the door are the 
plaintiffs’ garden. These pints have been 
shown in IhQmrvey MKhahhans wberegrain 
is stored. The Muneiff has referred to tbe 
evidence on behalf of tbe plaintiffs as showing 
that 15 to 20 tenants of the village stored 
their grains on t hese plots and used the same 
as their Khahkans This finnirg of the 
Munsiff hasnotbeendisplaced by thelearned 
Subordinate Judge, Therefore there is no 
reason why the door at point Z should not 
be used for that purpose Tbe defendants, 
however, have DO right to use the door for 
any other purpose. The direction of the 
learned Subordinate Judge with respect to 
the door at point Z is accordingly modified. 

In conclusion, the appeal is partially 
decreed. The 8U»t of the plaintiffs with 
regard to the portions A B 0 D E F bf‘ing 
tbe northern part of plot No, 694 and G 1, 
HI, 0 N being the northern part of plot No. 
69S 18 dismissed. The cross appeal of the 
plaintiffs with respect to thesouthern portion 
of plot No. 694 is also dismissed. 

The result is that the entries in thesurvey 
reoord-of-rights with respect to the entire 
plots Nos. 698 and 694 are confirmed, and 
tho northern boundaries of those plots will 
be those as shown in the survey reoord- 
of-rights. Tbe defendants* appeal with 
respeot to plot No. 690 and tho well therein 
is dismissed, and the entry in the survey 
reoord-of-rights with respect thereto is set 
aside as being inoorreot. Tbe claim of the 
plaintiffs with respect to the posta and the 
olti on the wall E G is dismissed ; so also 
with regard to HI, G1 as the posta and the 
eaves to the north of the plaintiffs’ wall HI 
G1 and E G happens to be on the plaintiffs* 
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tiiiid in plots Nos. 698 and 694. As 
regards the posta and eaves on the portion 
the plaintiffs’ wall G1 E, as well as the 
eaves on the portion of the Wall HI H, a 
Oommissiooer will be deputed to find out 
how farthe eaves and the posta have enoroa- 
ohed at^n the plaintiffs’ land and so much 
as is found by the Commissioner will be 
removed The cost of tbe commission will 
be borne by tbe defendants. 

The decree of the Court below is modified 
in aooordanoe with the aforesaid findings 
and tbe appeal is partially decreed. The 
cross- objection is dismissed. 

There will be no order as to costa in the 
circumstanoes of the case and each party 
will bear its own costa throughout. 

Adami. J. — I agree. 

Decree varied. 


A.IR. 1923 Patna 41. 

T)AWS0N MjIjLEB. C j ilND Mullick, j. 

Raigiri Singh and others — PlamtiSs- 
Appellants 

V. 

Jadunath Ray and another — Defendants- 
Bespondents. 

S. A, Nos. 1078 and 1079 of 1920, 
decided on Isb August, 1922. 

(») B. r. Acti 8 1S8— Bent suit-Co-sharers— 
0n« can stte for whole rent after making others 
pariifs. 

Tiiere is oothing in 9. 188 of the act to prevent 
one 00 ebarer from bringing a suit for the whole 
rent after m^iking (he oo sharers, who refuse to 
join as piaiabifia-defendants in tbe suit It a eo> 
sharer can prove that there is a oiatraot express 
or implied by which tenant ia liable to pay bis 
share of tbe rent separately, then be may bring 
a suit for that part of tbe rent without joining his 
oo-sharera as dbfendauts, but tbe decree obtained 
by him is to be exeoutei as a money and not a 
vent deorea, Oa tba other hand, notwitbstanditig 
such arrangement for separate oolleotion, all the 
oo-sharera may sue jointly for the wole rent. 36 
Cal. 331 P 0. Foil. [P. 42, 0.1]. 

(b) B. T. Act. 8, 148 A— Si/if by eo-sharer for 
hie share of rent or in the alterna'tve for whclo 
rent — Oo sharers made par Suit is properly 
framed. 

In a case under S 145 A. the plaintiff oo-sbarer 
will be eotitied to proceed with the suit foe bis 
share only of the rent and a decree obtained in a 
suit BO framed ahatl be as effectual as a deorea 
obtained by the sole landlord m a suit brought for 
the rent due to all tbe landlords. If in tbe suit it 
is found that tbe oo-sharer defendants have 
realised rent in excess of their shares, then they 
will be liable to reimburee the plaintiff to tbe 
extent of (be exoeas realised by them. Where, 
plaintiffs sued, tor their share of rent or in tbe 
alternative olatmed a joint deorea in favour of all 
the 00 ‘Sharers, oo payment of additional ooart-fee, 
Meldf Iboogh (be oontraot for separate colleo’ 
tion was not proved tbe plaint oonformed to pro. 
visions of 8. 148 A and plaintiff was entitled to a 
decree. 4 P L.J. 600 Foil.; 2? lOl Diet. 

-[P.42. 0. 2], 
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(a) B. T. AeU 8 . 189— Bwfsion as t/o amount of 
rent-~ Second appeal lies. 

Where Judge has decided the question g| the 
amount of rent annually payable, a eeoona i^peal 
is oompetent. I C. W. N. 657 Foil. [P* 43, 0 1}, 

(d) Civil P. C.8. ll6~SMt^ by oo sharer for his 
share of rent or in alternative for whole rent— 
Court declining to consider if platnti^ entitled to 
deone for whole renf— Bfivieion Use, 

Where in a suit by a oo-sbarer landlord for 
his share of the rent or in the alternative for the 
whole rent;, the court declined to oooeider whether 
the plaintiff was entitled to a deoree for tbe whole 
rent, held, that the Oonrt refused to exercise a 
]oriHdiotioD vested in it and that, that a 
revision lies. [P. 43, 0. 3.] 

Shombhu Saran — for ApDoUants. 

B. N. Mitter — for Bespondents. 

Mullick, J. : — These two second 
appeals arise out of two suits Nos. 608 and 
611 of 1918 in eaoh of which the plaintiff 
a oo'sharar landlord sued the tenants defen- 
dants Nos. I and 2 for his share of the 
arrears of rent for the years 1322 to 1325. 
Defendants 3 to 37 were tbe remaining 
oo-sbarer landlords and were loapidaded 
because they were nob willing to join as 
plaintiffs. * 

There was a third suit No 590 of 1918 
which was instituted by another oo sharer 
named Kuni Behariagainsttbosametenants 
but which after being remanded on appeal 
wasoompromised. In suitsNoa.GOSand 611 
the plaintiffs Ra)baUam Smgh and Bajgiri 
Singh gob a deoree for the fuH amount of 
tbeir claim in theOourtof the Munsiff bubfor 
some reason unexplained, the Munsiff direc- 
ted that these decrees should be executed as 
money decrees, while in suit No. 590 the 
direction was that the deoree should be 
executed as a decree in a rent suit framed 
under section 148 A of the Bengal Tenancy 
Act. 

The tenants appealed in eaoh case and 
the Subordinate Judgearrived at the follow- 
ing findings : — 

(It that the rent of tbe holding was 
Ba 150 11-6 as stated by the olaintiff , 

(2) that it was not naoessary bo deter- 
mine the area ; 

<3' that the defendants had failed bo 
prove any diluvion during the years in suit; 

(4) that the plea of payment could nob 
be accepted ; and 

(5) that the respective plaintiffs were 
not entitled to sue for their shares of the 
rant separately. 

The Subordinate Judge accordingly byhis 
deoreein appealsNos. 212aiid 213 dismissed 
tba suits to which they related, namely. Nos. 
608 and 611, bub he remanded Appeal No, 
2 I 4 whioti arose out ot Suit, No. 590 with » 
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direq^CintbatthaMuDsiffshouldpassadeoree 
for fihe enDire rent in favour of the pro- forma 
defendants on reoeiving the necessary court 
fees from the plaintiff. Evidently the learned 
Subordinate Judge meant that the decree 
should be made in favour of the plaintiff and 
the pro forma defendants jointly for such 
amount of the arrears as was due. When 
the ease went back to the trial Court on 
remand, the tenants compromised with 
Kunj Behari Singh with the result that the 
suit was decreed in terms of the compromise 
and the plaintiffs in Suits Nos, 608 and 611 
were left without any relief, 

They accordingly prefer the present second 
appeals Nos. 1078 and 1079. 

Now, where a tenant makes a contract by 
which ho is liable to pay rent to several oo- 
sharers jointly, it is obvious that one oo- 
sharer cannot maintain a suit fortha whole 
rent. It is also true that section 188 of the 
Bengal Tenancy Act demands that land- 
lords shall do jointly anything which they 
are^under the Act required or authorised to 
do, but there is nothing to prevent one oo- 
gharerfrom bringing a suit for the wholerent 
after making the co-sharers, who refuse to 
join as plaintiffs, defendants in the suit. 
See Pramada Nath Boy v. Bamini Eanta 
Boy (1) Again if a co-sharer can prove that 
there is a contract express or implied by 
which a tenant is liable to pay him his share 
of the rent separately, then he may bring 
a suit for that part of the rent without 
joining bis co-sharers as defendants, buttbe 
decree obtained by him is to be executed 
as money and not a rent decree. On the 
other hand, notwithstanding such arrange- 
ment for separate collection, all the co- 
sharers may sue jointly for the wholerent. 
In order to further facilitate the recovery 
of the arrears of the rent due to a co- sharer 
who is in dispute with his tenants or with 
his follow landlords, the Legislature enacted 
section 148-A of the Bengal Tenancy Act in 
1907. This section requires, firstly that the 
oo-aharer shall sue to recover the rent due to 
all the oo-sharer landlords in respect of the 
entire tenure or holding, secondly that he 
must make all the remaining oo-sbarers 
parties to the suit, and thirdly that he must 
state that he is unable to ascertain what rent 
is due for the whole tenure or holding or 
whether the rent due to other oo-sharer 
landlords has been paid owing to the refusal 
or neglect of the tenant or of the oo-sharer 

(1) (1908) 35 Cal. 831-86 I. A. 71 (P. 0.;« c 


landlords defendants in the suit to furnish 
him with direct information on these points 
or on either of them. In such a case the 
plaintiff oo-sharer will beentitled to proceed 
with the suit for bis share only of the rent 
and a decree obtained in a suit so framed 
shall be as effectual as a decree obtainedby 
the sole landlord in a suit brought for the 
root due to all the landlords, If in the suit 
it is found that the co sharer defendants, 
have realised rent in excess of their shares, 
then they will be liable to reimburse the 
plaintiff to the extent of the excess realised 
by them. In this Court the case of Bam 
Dhyan Singh v.Pardtp Singh (2) contains a 
clear and instructive exposition of these 
proposUioDs. 

The learned Vakil fpr the respondents 
relies upon Bai BaikunthaNath Sen Bahadur 
v.BamapatiChatterjeeiB) butinthatoasetbe 
frame of the plaint was different and the case 
has been distinguished on that ground in Ram 
Dhyan s case mentioned above and also in 
the Calcutta High Court in Profulla Chandra 
Ghosh V, Baburam Mandal(4 :) . In the plaints 
now before us the material relief clauses run 
thus . — 

(1) " A deoree may be passed in the 
plaintiffs’ favour against the defendants 
awarding Ks. 74-9-9, arrears with damages.’^ 

(2) If the defendants raise an objection 
as to the payment of rent separately to the 
plaintiff as alleged' by him (tbeplaintiff) and 
the plaintiff be not deemed entitled by the^ 
Court to receive separately the amount of 
rent wbioh has been claimed according to* 
the aforesaid partition, in that case a joint 
deoree may be passed in favour of the- 
plaintiff and of the remaining Maliks on 
taking the deficit court-fees.” 

The learned Subordinate Judge having 
found as a fact that there is no contract for 
the separate collection of rent, theonly ques- 
tion which we haveto decide is whether the 
plaints conform to the provisions of Section 
148 A, B.T. Act. Myanswer to the question 
is in the affirmative inasmuch as the plsintiffa 
areolaimingin the alternative the whole renf^ 
ofRs. 150-11 6 per year for the years in 
suit on behalf of themselves and their oo- 
sharers. This too was the view of the learned^ 
Subordinate Judge when be remanded Suit; 
No. 590 for trial upon payment of the- 
necessary court- fees by the plaintiff. The^ 

(a) (1919) 4 P. L. J. 500. 

(3) (1918) 97 0. h, I. 101. 

(4) (19ai) 84 0. L. 7. 469. 
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learned Subordinate Judge, however, should 
also have remanded Suits Nos. 608 and 611 
with a direction that these suits should 
remain pending till the disposal of Suit No. 
590 acid that if the claim forthe whole rent 
was salisfied in any of the three suits, the 
other two should he dismissed. Such a 
procedure would have avoided the result 
which has followed the compromise of Suit 
No. 590. 

The learned Vakil for the appellant has 
furnished an accounthefore us showing that 
the precise sum claimed by him in each 
suit is He. 618 2 0 and we order that the 
second relief clause in the plaints be 
amplified and amended as follows : — 

“ If the defendants raise an objection to 
the payment of re«t separately to the plain- 
tiff and the plaintifi be not dlsemed entitled 
by the Court to receive separately the 
amount of rent whiob has been claimed 
according to the aforesaid partition, in that 
case a joint decree may he passed in favour 
of the plaintiff and of the remaining co- 
sharer landlords who have all been made 
parties to the suit for a sum of Es. 618-2 0 
which the plaintiff believes to be the entire 
amount of arrears of rent due as shown in 
the schedule attached hereto on taking the 
deficit court-fee from the plaintiff. 

Schedule. 

Es. A. p. 

Eent for 1322, 1323, 1324 and 

1325 F. S. ... 602 14 0 

Damages at the rate of 25% 150 11 6 


Total ... 753 9 6 
Deduct the amount realised by 
Babu Kun] Behari Singh, 

Plaintiff in Suit No. 590 of 

1918 ... 135 7 6 


Balance ... 618 2 0” 

A point was taken by the learned Vakilfor 
the respondedts that by reason of the provi- 
sions of section 163, Bengal Tenancy Act no 
second appeal lies in these oases. It is con- 
tended thatastheolaimisforless than Es. 100 
in each case the judgment of the learned 
Subordihate Judge is final. In reply to this 
it is urged that the Subordinate Judge hav- 
ing decided the question .of the amount of 
rent annually payable, a second appeal is 
competent. In this case the plaintiff claimed 
the whole rent to be Es. 150-11-6 and the 
defendant admitted it and the Court on the 


admission of both parties decided Mnit the 
rent was this sum. In my opinion it could 
not have been said that there had been a 
decision as to a question of the amount of 
rent if the defendant had not admitted the' 
plaintiff's claim but bad alleged some other 
amount to be the rent annually payable, 
and the Court without deciding the point 
had upon the defendants’ admission given 
the plaintiff a d eoree for a lum p sum of money. 
That was the basis of the decision in Neke 
Jate V. Nanda Dulal Bamkeja (5). 

But in the present suit there was clearly 
a decision and it is at least open to argu- 
ment whether section 153 contemplates 
that the party in whose favour a decree has 
been made on a question of the amount of 
rent annually payable can take advantage 
of that part of the decree so as to appeal 
against another part of it. If the matter bad 
been res Integra I should have been incli- 
ned to hold that the section means that the 
subject matter of the appeal must be the 
decree or part of the decree which has^eoi- 
ded a question as to the amount of rent an- 
nually payable. The authorities, however^ 
so farseem to be unanimous in favour of the 
contrary view and it is unnecessary in these' 
appealsto decide thepoint. SeeBat Churn 
Ghoshs, Kumud MohoruDuti (6) and Snpati 
Bhattacharyav. Kala Chand Qhose (7), 

I think, however,that the appellants may 
claim relief on a much surer ground. The^ 
learned Subordinate Judge refused to exer- 
cise jurisdiction in suits 608 and 611 by 
declining to consider in those suits whether 
the plaintiff was entitled to a decree for the 
whole rent due. The suits ought not to 
have been dismissed without any adjudica- 
tion upon this point and if an appeal does 
not lie, I think the plaintiffs would be 
entitled to ask us to interfere in revision. 

We also have to notice that the Subordi- 
nate Judge, although the parties were 
at issue as to the area of the bolding, has 
without any reason whatsoever declined 
to come to a finding on that point. The' 
plaintiffs set up a private partition wbicbr 
the defendants denied They contended 
that the area of the holding was 42 bighas 
7 katbas 11 dhurs and the Munsiff found 
that this was the correct area. I fail to^ 
understand why the Subordinate Judges 
declined to decide the point. 

(6) (1897) 1 0 W N. 711, 

(6) (1896) 1 O.W.N. 887. 

. . (7) 1 O.W.N. (N) 01. XXXVII. 
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Thqjvder therefore that we shall pass is 
that the appeals be decreed and that the 
oases be recoaDdedto the Sabordinate Judge 
who will, in the first iDstance. come to a 
fiodiDg upon the area of the holding ; he will 
then remand the oases to the Court of the 
Muositf who will allow the plaints to be 
amended in the manner we have indicated 
and after taking the necessary court-fees 
will decide how much of the rent claimed is 
due from the tenant defendants. 

Ha will then give the plaintiff and his 
oo-sharars a decree for their respective 
shares in the arrears found due. 

Both parties will be entitled to adduce 
evidence to prove what is the amount of the 
arrears due to the landlords. No further 
evidence will be allowed upon any other 
matter in the suit. 

The appellants are entitled to their costs 
in this Court and in the Court of the 
Subordinate Judge 

Dawson Miller. 0. J I concur. 

* Oase remanded. 


A.I.R. 1928 Patna 44. 

Das and Adami, jj. 

EaiSaheb Sariu Lai and others — Decree- 
holders- Appellants 

V. 

Batjnath Prashad Singh and others — 
Judgment-debtors-Eespondents. 

Appeal Nos. 120 and 121 of 1921 deci- 
ded on ITuh November, 1922, against an 
order of Sub-J., Gaya, dated 17iih June 
1921. 

Mjrtgags —BighU of m'jrtgagee-^Mortgaqee can 
tnforoe whole security against any property he 
likea-— Equities, it any of purchasers of equity of 
redemption can be gone into only tn separate tuit 
P. Aai, 8. 67. 

The deorae-boldee baa the oonduot of the sale 
and is entitled to execute the decree against any of 
the CQortgaged properties he pleases, and il any 
question of eqaiky arises between the decree-holder 
and the persons to whom the equity of redemption 
in the mortgaged properties or in any of them may 
have subsequently become vestec!. that equity oan 
only be enforced by an independent suit for oontri- 
bation and not in proceedings for execution. It is 
quite true that each parcel of the mortgaged 
properties is liable rateably to its value and that 
the priooiple applies with equal foroe where the 
mortgagee himself buys the equity of redemption 
in one pr more of such parcels or releases any 
part of the ssourity but an ecquiry as to rateable 
distributioQ of the mortgage debt cannot be made 
in exeoution proceedings without serious oompli- 
cationa. [P. 44, 0. 2 & P. 45, 0. 1.] 

S‘ M, Mullick and Kailaspatti — for 
Appellants. 

Kulwant Sakai and 22, G. Saran Prasad 
—for Bespondents. 


Das, J.— This appeal is directed againsb 
an order of the learned Subordinate Judge 
of Gaya dated the 17th June, 1921. 

The appellants are the decree- holders and 
they obtained a mortgage-decree agaii.§t the 
respondents, the contesting respondents 
being the subsequent purchasers or subse- 
quent mortgagees in respect of some of the 
properties comprised in the mortgage. 

The appellants obtained the preliminary 
deoreeontheSbh of April, 1915, andthe final 
decree on She Slat June, 1918. In the pre- 
sent exeoution oase the decree-holders sought 
to have the properties which are entered as 
properties 9 and 10 in the mortgage decree 
sold in the first instance. Now these 
properties, that is to say ^ the properties 9 
and 10, were purchased subsequent to the 
exeoution of the mortgage by the respondents 
who are represented before us by Mr, Kulwant 
Sahai. It appears that some of the decree- 
holders have purchased properties Nos 1,2 
and 3 from tb»^ mortgagors for the sum of 
Ka. 14,000 , they have given credit in the 
account for Ra. 11,000 and it is their case 
that they have paid Ea. 3,000 to the mort- 
gagors. Mr. Kulwant Sabai’s clients con- 
tended before the learned Subordinate Judge 
that theoourae adopted by the decree- holders 
in purchasing some of the properties clearly 
prejudiced them and they asked the Court to 
direct that the properties should be sold in 
the order in which they are named in the 
mortgage decree The learned Subordinate 
Judge acceded to the argument advanced be- 
fore him on behalf of Mr. Kulwant Sahai’s 
clients and the decree- holders’ appeal to this 
Court. 

Numerousauthorities wereoited on behalf 
of the parties before us. It is unnecessary 
to disoussalitbose authorities, it is sufficient 
to say that though here and there a discord- 
ant note has been struck, still the balance of 
authorities is clearly in favour of the view 
that the decree-holder has the ponduotof the 
sale and is enbitlad to execute the decree 
against any of the mortgaged properties be 
pleases, and that, if any question of equity 
arises between the decree- holder and the 
persons to whom the equity of red„emption 
in the mortgaged properties or in any of 
them may have subsequently become vest- 
ed, that equity oan only be enforced by an 
independent suit for contribution and nob in 
proceedings for exeoution. It is quite true 
that each parcel of the mortgaged properties 
is liable rateably to its value and that the 



1983 WAzm NAIUIIH 8IKQH 7. BHiKABi BAM (Miller, C.J.) Pfttzia 


principle applies wiifb equal force wherethe 
mortgagee himself buys the equity of re- 
demption in one or more of such parcels or 
releases any part of the security but 1 do not 
think that an enquiry as to rateabledistribu- 
tion of the mortgage debt can be made 
in ex^tion proceedings without serious 
complications To take the present case, 
the respondents assert that the decree- 
holders have purchased property No, 1 
at a price much below the market 
price and that they are now attempting 
to throw the burden of the entire debt 
On them. The deoree-holdois retort by 
Baying that the respondents interested in 
properties 9 and 10 have purchased these 
properties for a nominal sum and on an 
express undertaking to pay the entire mort- 
gage debt, an undertaking which they never 
attempted to carry out. The learned 
Subordinate Judge has not entered into an 
investigation as to the valuation of the 
different properties comprised in the mort- 
gage but be thought that the action of the 
decree-holders in purchasing some of the 
properties* clearly prejudiced the rights of the 
respondents, and that he was entitled to use 
his discretion in direoticg in what order the 
properties should be sold. For myself 1 do 
not understand how the act of the decree- 
holders could possibly have prejudiced the 
subsequent purchasers The learned Subordi- 
nate Judge admits that the decree- holders 
have not released any of the mortgaged 
properties so as to throw the entire burden 
of the mortgage debt on the others. As 
purchasers of some of the mortgaged pro- 
perties, they must themselves contribute to 
the mortgage 'iebt, bub the problem is not 
solved bv oompelhng the decree-holders to 
sellbbepropei nes which bheyhavethemselvea 
purchased. The oourte adopted by the 
learned Sub^irdinate Judge has unduly 
favoured the respondents : and for that there 
is no warrant either in law or in equity. As 
I have said before, the equities arising as a 
result of the transactions that have taken 
place since the mortgage was executed cannot 
without serious locoovenienoe be worked 
out in the execution proceedings, and I must 
prefer the rule which gives the decree- holders 
complete dominion over the sale leaving the 
equitiestto he worked out in a properly 
ooDstituted suit between the parties. 

I would allow the appeal, set aside the 
order of the learned Subordinate Judge, and 
direct that the properties be sold in the order 


mentioned in the petition of the decree- 
holders. 

The decree- holders are entitled* 1o the 
costs of this appeal. 

M. A. No. 121. 

This appeal will be governed by our 
decision in Appeal No. 120 of 1921. There 
will, however, be no separate order for costs* 

Adaini, J, — I agree. 

Appeal allowed. 

AIR. 1883 Patna 46. 

Dawson Miller, c j., and Mulliok, j. 

Baja Wa,^ir Naratn Singh — Decree- 
holder-Appellant 

V. 

Bhikari Bam — Judgment-debtor-Res- 

pondent. 

L. P. A. No. 11 of 1922 decided on 3rd 
August, 1922, against a Judgment of Das, J., 
in S. A. No. 60 of 1920. 

(a) Execution sale-^Failure to aitaeh-^Sale not 
voii^Ctvtl Pro^ Code, S. 61, 0 21, r. 64. 

ThQ failure to attach the property before sale 
dees not render the eale null and void. It may 
amount to material irregularity but is not euffioient 
unless BubBtantial in|ury is caused thereby, to 
vitiate the sale. A Court has juriediotiou to sell 
without attachment under 8. 61 of the Civil Pro- 
cedure Code. [P. 47, C. 1 and P, 48, C. 1 ] 

(b) Civil P,C,,0 21, r. 68— tofl within 30 days 
of attachment— Is not nullity. 

Where a sale is held within 30 days of the 
attaohment it is an irregularity but not one which 
would I make the sale a nullity without proof of 
Bubstantial injury. [P. 48, C. 1.] 

(o) Civil P.C , S. 106 {'i)— Point not taken at 
time of Bemand order cannot be taken in appeal 
from judgment on remand. 

Where a point which goes to the root of the suit 
is not argued before an appellate court it must be 
taken to have been abandooed and if an appeal is 
preferable and no appeal ia preferred the party who 
abandoned the point should not be allowed to 
re open it subsequently. [P. 47, C. 2.J 

J. Prasad and A. Upadhya—^tor 
Appellant/. 

N. C. Sinka and B. Prasad — for 
Hespondent. 

DRWSOXxMiller,O.J.: — Thisisan appeal 
under danse 10 of the Letters Patent from 
a decision of Mr. Justice Das. It arises out 
of an application made by the respondento 
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under Section 213 of the Ohota Nagpur 
Tenancy Act to set aside a sale of their 
tienupsm exeihution of a rent decree obtained 
by the appellants, their landlords. 

The decree was obtained in the year 1915. 
After one unsuccessful application to obtain 
execution the decree-holders made a fresh 
application in July 1918 asking for realisa- 
tion of the decretal amount by attachment 
and sale of the judgment- debtor's moveable 
property and in case the decree stillremained 
unsatisfied by attachment and sale of their 
immoveable property, namely, an 8 annas 
interest in village Mohanpur. This was not 
the tenure or holding in respect of which 
the rent decree was obtained. It appears 
that an application was made under section 
210 (2) to the Deputy Collector who had 
the powers of a Deputy Commissioner for 
permission to sell the property in question 
in this appeal without first making an appli- 
cation for the sale of the tenure or holding 
in respect of which the arrears of rent had 
Accrued. Permission was granted but it 
doesnotappear that the Deputy Collector’s 
reasons were recorded. Section 210 (3) of 
the Act provides that property referred to in 
cl. 2 may be brought to sale, if immoveable, 
in tbemanner provided in the sections there- 
in named of the Code of Civil Procedure 
of 1882 including section 284 which corres- 
ponds to Order 21, Eule 64 of the present 
Code which gives the executing Court power 
to order that any property attached by it 
and liable to sale, or such portion thereof 
as may seem necessary to satisfy the decree, 
shall bo sold and the proceeds or a sufficient 
portion thereof paid to the party entitled 
under the decree to receive the same. No 
preliminary attachment of the property was 
in fact made but the judgment-debtors were 
served with notice of the sale and were 
aware of the date thereof. The sale having 
been advertised took place, on the9tih May, 
1919. Two of the judgment-debtors, the 
rospondeots in the present anpaal, filed an 
objection under section 213. Their grounds 
of objection were(l) that the property sold 
belonged to them only and not to the other 
judgment-debtors and 2) that there had 
been a material irregularity in publishing 
the sale. The first ground of objection was 
given up and we are no longer concerned 
with it. In support of the second ground 
they contended that there had been no 
preliminary attachment as required by the 
Oivil Procedure Code and farther that the 
£iale was held within less than 30 days 


from the date of notification. The Sub- 
divisionalOffioer held that these irregulari- 
ties were not material and farther that the 
judgment-debtors had sustained no sub- 
stantial injury by reason of the irregularities. 

On appeal by the j udgment-debtorg^o the 
Judicial Commissioner it was held that the 
failure of the Deputy Collector to record his 
reasons for permitting thesale and the failure 
to attach the property under the provisions 
of the Civil Procedure Code as well as the 
fact of holding the sale within 30 days of the 
sale proclamation under Order 21, Rule 
68 of the Civil Procedure Code were material 
irregularities and rendered the sale void. 
The learned Judicial Commissioner further 
found that there was substantial injury 
to the appellants adding "Although, in the 
view I take, such a finding is unnecessary. 
This injury resulted from the prejudice to 
their rights which to my mind must of 
necessity follow from the adoption of the 
shortened procedure”. 

A second appeal was preferred by the 
decree- holders to the High Court and was 
heard before Mr. Justice Das who held that 
mere non-compliance with the provisions 
of Order 21, Rule 68 of the Civil Procedure 
Code does not ipso facto make the sale a 
nullity and that the sale should not be set 
aside without proof of substantial injury to 
the judgment-debtors. He further con- 
sidered that the finding of the learned 
Judicial Commissioner as to substantial 
injury was not a proper finding in law as it 
was based upon the view that non-com- 
pliance with the rule mentioned necessarily 
prejudiced aberights of the judgment-debtors. 
He accordingly set aside the order of the 
learned JudioiaiCommissionerand remand- 
ed the case to him for a decision according 
to law with directions to come to a definite 
finding as to whether the judgment-debtors 
sustained substantial injury and if so 
whether such injury was sustained by rea- 
son of the admitted irregularity. It would 
appear from this judgment that no point 
was taken before thelearned Judge on behalf 
of the judgment-debtors that the sale was 
void either by reason of the non-attachment 
of tbo property or by failure of the Deputy 
Collector to record bis reasons for permitting 
the sale under section 210 of the Chota 
Nagpur Tenancy Act and it is not sugges- 
ted before us now that these points were 
argued before him. 
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When the ease wenb back OD remand Mr. 
IToster hid saooeeded Mr. Beid as Judicial 
Oommissioner, Ghota Nagpur. Mr. Foster 
found that the irregularities complained of 
were material, as the sale was held 28 days 
instead of 30 days after the notice published 
in Ooutk The price fetched at the sale was 
considerably below the value set upon the 
property by the j udgment-debtors but there 
is no hnding as to what the value of the 
property was. No evidence was produced 
to show that the low price was directly 
due to the irregularity, the judgment-deb- 
tors were present at the time of the sale 
iind the learned Judicial Commissioner con- 
sidered that if the property were worth Es. 
6,000, as they stated, it was very unlikely 
that they could not have raised a loan of 
under Bs. 500 to save the property by de- 
positing the decretal amount. He also con- 
sidered that the absence of attachment and 
the fact that the sale was b^ld within 30 
days of the notice did not cause any sub- 
stantial injury to the judgment- debtors. 
He accordingly dismissed the appeal. Again 
it should be pointed out that it was no- 
where argued before Mr. Foster that the 
sale was void by reason of any irregularity 
which had taken place. 

From this order the judgment-debtors 
preferred a second appeal to the High Court 
which again came before Mr. Justice Das. 
The learned Judge did not differ from the 
conclusions of fact arrived at by the learned 
Judicial Commissioner but it was argued 
before him that the failure to attach the 
property before salerenderd the sale a nullity. 
The learned Judge acceded to this view and 
set asidethejudgmentof the learned Judicial 
CommisBiooerand declared that thesale was 
inoperative and ought to be set aside, but as 
the point had not been argued before him on 
the previous occasion when he made the 
order of remand he ordered the judgment- 
debtors, the appellants before him, to pay the 
costs of that appeal and of the hearing 
beforethe JudicialOommissioner on remand. 

Frqm this decision the present appeal is 
brought by the decree- holders. Two points 
have been argued before us in support of the 
appeal (1) that the learned Judge, whose 
decision ki now under appeal, ought not to 
have allowed the point, upon which his 
decision was based, to be taken, as it bad 
not beeu argued before him on the previous 
occasion, and (2) that the failure to attach 
the property although irregular does 


not render the sale void. In support of the 
first point it is argued that the order of 
remand which set aside the decree the 
Judicial Commissioner wasa final order from 
which an appeal would lie toa Division Bench 
and that, no appeal having been preferred 
from that decision on behalf of the judgment- 
debtors, the learned Judge ought to have 
considered the point raised before him as 
precluded by his previous judgment under 
the provisions of section 105 of the Civil 
Procedure Code. Assuming that an appeal 
lay from Mr. Justice D&s I think that there 
is much force in the argument that where a 
point which goes to the root of the suit 
is not argued before an appellate Court it 
must be taken to have been abandoned and 
if an appeal is permissible and no appeal is 
preferred the party who abandoned the point 
should not be allowed to reopen it subse- 
quently in the same case. See Hmsraj v. 
Btjat Ram Stngh (1). It is unnecessary how- 
ever to decide this question as in the view 1 
take of the second point the appellants must 
succeed. 

In my opinion the failure to attach ^he 
property before sale, although an irregularity 
under the Civil Procedure Code, does not 
render the sale null and void. In Kishory 
Mohan Boy v, Mahommed Mujaffar Hossetn 

(2), it was held that a sale is not to be 
considered a nullity merely by reason of the 
absence of any attachment. In that case the 
sale had been confirmed and a salecertificate 
granted before the question arose. In my 
opinion this fact does not distinguish that 
decision from the present case because if the 
sale was in fact a nullity by reason of the 
absenoeof attachment its subsequentoonfir- 
mation could notmake it valid. That case 
followed the earlier decision of Jackson, J. 
in Sharoda Moyee Burmonee v. Wooma 
Moyee Burmonee (3) which also hold that an 
attachment was notanessential preliminary 
to an execution sale The case of Kishory 
Mohun Boy Mahommed Muza ffar Hossein 
(2) was referred to with approval and fol- 
lowed by Woodroffe, J. in Han Oharan 
Stngh V. Ghandra Kumar Dey (4). The 
High Court at Allahabad has also held ini 
Sheodhyanv.Bholanathib) that the absence' 
of an attachment prior to the sale of immove- j 
able property in execution of a decree 

( 1 ) ( 1917 ) 401 . 0 . 631 . 

(3) (1890) 18 Oal. 188. 

(3) (1867) 8 W.R.9. 

(4) (1907) 34 Oal. 787. 

(5) 1899) 31 All. 311i 
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&inouDt!s to no more than a material irregu- 
larity/ -and not suffioient, uniess eubatan- 
tial injury ia caused thereby, to vitiate the 
sale. The object of the attaobment is, as 
stated in that case, to bring the property 
under the control of the Court with a vie n 
to preventing the judgment-debtor from 
alienating it, and the requirement that the 
order of attachment should be publioly pro 
claimed is merely one of the requirements 
of law for perfecting the attachment. The 
main object of the proclamation of the order 
is to give publicity to the fact that the sale 
of the particular property attached ia in 
oontemyladon and to warn all persons 
against taking a transfer of it from the 
judgment-debtor to the prejudice of the 
rights of the decree bolder. It ia difficult 
to see why the absenoe of attachment which 
is primarily in the interests of the decree- 
holder can prejudice the rights of the 
judgment-debtor who has due notice of the 
sale. 

It was contended, however, that the Court 
hap no power to sell property not ordered 
to be sold by the decree unless such property 
has first been attached, and Order 21, Rule 
64 was relied upon in support of this argu- 
ment. That rule no doubt gives the Court 
executing the decree power to order that 
any property attaohed by it and liable to 
sale E ball be sold or only such portion there- 
of as mav seem necessary to satisfy the 
decree. The object of thiarule would appear 
to be to give the Court a discretion to sell 
the whole or a part of the attaohed property 
as it thinks fit, b)it under section 51 of the 
Code, which relates So procedure in exeou 
tion, the general powers of a Court execut- 
ing decrees enable it? to order execution by 
attachment and sale or by sale without 
attachment of any property. It seems clear 
therefore that the jurisdiction of theOourt 
to sell without attachment exists. Again 
the irregutariby arising by reason of the 
sale within 30 days of the proolamation 
although clearly an irregularity has not 
the effect of making the sale a nullity with- 
out proof of substantial injury thereby to 
fche judgmeDb-debtor. It was so decided 
by their L'jrdshius of the Judicial Com- 
mittee in Tdsadduk Basal Khan v. Ahmad 
Hussain 6). 

The case of ThakurBarmha v. Jtban Ram 
Marwani 7) was relied onbybherespondeots 
lorthepropositionthatrotbingcould he sold 

^6} (1893) 3) Oa). 66-30 1 A. 176 (P.O.) 

17) 11918) 41 Cal. 690-41 1.A, 38 (P.O). 


at a Court sale except the property attached. 
The effect of that decision, however, as I 
read it, merely is that where property is in 
fact attaohed and sold under the description 
mentioned in the schedule what is in fact 
sold is the property comprised wiyiin the 
dessription and not some other property 
which was notin fact attaohed and sold. In 
that case a six annas share in a certain 
mabal, described as subject to a mortgage 
in the schedule to which the attachment 
referred, was attached in execution and 
advertised forsaleandeveutually sold. Some 
months later the purchasers applied for a 
certificate of sale alleging that there bad 
been a mistake in the schedule which ought 
to have described the property as a six 
annas unencumberadshare. Ten annas were 
subject to the mortgage and six annas 
were free and no doubt a mistake had 
been made. A sale certificate was granted 
by the Subordinate Judge with the altered 
descripion of the property and a notification 
was issued in the Calcutta Gazette describing 
the property as unencumbered. This proce- 
dure was approved by the High Court bub 
on appeal bo His Majeaty-in-Counoil their 
Lordships held that that which is sold in a 
judicial sale of this kind can be nothing but 
the property attached and that property is 
conclusively described in and by thesobedule 
to which the attachment refers and that the 
effect of the certificate was to make the 
sale that of a property not attaohed which 
could not be sold in such proceedings. It 
was held that it was not a matter of mere 
misdescription which could be treated as 
an irregularity but one of identity and that 
an existing property accurately described 
in the schedule bad been sold, whereas the 
order of the Subordinate Juiige granted a 
sale certificate which stated that another 
and different property had been purchased 
at the sale, and that what was done oould 
not validate a sale of property which bad nob 
in fact taken place. The certificate was 
accordingly set aside. The decision is no 
authority for the proposition that if no 
attachment is in fact made the Court has 
DO power 10 sell property at all. 

It is true that in spite of the decisions 
already referred to of the Calcutta High 
Court that Court in the more reodnt case of 
Panehanan Das Majumdar v. KunjaBehari 
Mai (8) decided in 1917, held that the Court 
has no jurisdiction to sell property in exeou- 
t ion which has nob been dulv attached. In 
(8) (1917) 43 ITO. 369. " 
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thAfc ease khe deoision of fcheir Lordships of 
bhe Judicial CommiWee in Thahur Barhma 
y. Man Bam Marwari (7) was relied upon 
in supporh of the deoision but, as already 
stated^ in my opinion, the decision of the 
Judioiaf Oommittee does not support the 
proposition there laid down. The High 
Court of Bombay in the case of Sorabh 
Ooovarji v. Kala Baghunaih (9) has also 
expressed the view that no sale oan tako 
place without attaohnaent. In that case 
before the sale aotually took place an 
appeal against the order lor sale made by 
the executing Court was preferred to the 
District Judge. Pending that appeal the 
property was sold. The District Judge 
dismissed the appeal bub on second appeal 
to the High Court that Court set aside the 
sale considering that property could only 
be brought to sale after it had bean duly 
attached and whilst it remained under 
attachment. That case however, was 
complicated by the fact that before sale the 
decretal amount of the attaching decree- 
holders had been paid into Court and the 
properly released from attachment but it 
was ordered nevertheless to be sold at the 
instance of other judgment' creditors who 
applied for rateable dlstributiou of the 
money paid into Court and a further sale 
0 ^ the property which had been released 
but not re-attached. In so far as that case 
and the later deoision of the Calcutta High 
Court in Panchanan Das Majumdar v. 
Kunja Behari Mai (8) differ from the 
earlier decisions of the Calcutta High Court 
and the decisions of the Allahabad High 
Court already referred to. I prefer to 
follow the latter which, in my view, ex- 
press the correct principle. In my opinion 
this appeal should be allowed with costs 
hero and in each of the Courts below and 
the order of the Sub-divisional Officer 
rejecting the judgment- debtors' objection 
and affirming the sale should bo restored. 

Appeal allowed, 

(9) (lail) 86 Bom 166=12 I. 0. 911=18 Bom. 
li. R. 1198. 
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Civil Rev. No. 25 of 1931 decided cm 42th 
June 1922 against a dcoisiop of Sub. J. 
Patna dated 7tb October 1920. 

Ctvtl PC S. 24 (4)— Tmn«/#r of Small Cauti 
suft to Munsij*s Cowt-^Tnal as ordinary 
No appeal hes from decree. 

Where a suit ie instituted in the Qourt of Small 
Oausas but is transferred by D J for disposal to 
a Munsif’s Court and'thore tried by the ordiaary 
procedure no appeal lies from the decision of the 
latter Court. [P. 49, 0. 2, P. 60, C. 2.] 

S. M. Mulliok and A. N. Da^ for B. 0. 
Mitter— tor Applicant. 

Kulwani Sahay and B. C. Sinha — for 
Respondents. 

Coutts, J. — This application in revision 
arises out of a suit brought by the peti- 
tioner, Bhagwan Das, for the price of cloth 
and gunny bags, and for damages for non- 
delivery of grain which be had purchased 
from the opposite party, Keshwar Lai. The 
whole claim with interest amounted to 
Rs. 575. The petitioner obtained a deo];^e 
in the Court of first instance but on appeal 
the decision was set aflide by the Subf^ir 
nate Judge and it is in respect of the Sub- 
ordinate Judge's deoision that this applica- 
tion in revision has been made. 

We are not concerned in this applioatiou 
with the facts of the case, the only point 
urged being that no appeal from the deci- 
sion of the trial Court lay and that tbn 
Subordinate Judge’s deoision is therefore 
without jurisdiction. 

It appears that this suit was originally 
instituted as a Small Cause Court suit be- 
fore the Subordinate Judge of the Second 
Court at Patna who had jurisdiction to try 
it as a Small Cause Court suit. There was- 
however, a connected case which had been 
brought by the defendants in this suit 
against Bhagwan Das and the Distr-ict 
Judge directed that the suit with which we 
are now concerned should be transferred 
to the Munsif and be tried along with fdie 
connected suit. This was done, both suite 
were tried by the ordinary procedure and 
this suit was decided in favour of the petl-^ 
tioner. On appeal this decision was rever- 
sed. 

What is now contended is that the* suiti 
having been once instituted in a Court of] 
Small Causes and having been transferred! 
it remains liable to all the inoidents of a 
Bmall Cause Court suit and no t^eal liee 
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hota'^ttie deoision of fihe Court to which it 
was transferred. I can find no deol'^ion 
of this Court on the point ; but the matter 
has been considered in the High Courts of 
Allahabad, Madras, Bombay and Oaloutta. 
and in all these Courts it has now been 
decided that in such a case no appeal lies. 
The question was very fully discussed in 
the case of Sukha v. Boghunath Das (l). 
and I, may also refer to the oases of 
Madhusudhan Qope v. Behari Lai Qope (2), 
Sankararama Iyer v. Padmanabha Iyer 
(3), and Narayan Sitaram Mulay v. Bhagu 
bin Ganga Qhanekar (4). The latter case 
is not directly in point but the principle 
therein discussed was the same, and the 
decision in Eamchandra v. Ganesh (5], 
which expressed a contrary view was ex- 
pressly dissented from. 

The decision of the matter depends on 
the interpretation of section 24 (4) which 
runs as follows : 

“The Court trying any suit transferred 
or withdrawn under this section from a 
Court of Small Causes shall for the pur- 
poses of such suit be deemed to be a Court 
of Small Causes." 

The contention of the learned Vakil for 
the opposite party is that "Court of Small 
Causes" in this section refers only to Courts 
of Small Causes constituted under the 
provisions of the Provincial Small Cause 
Courts Act and does not include Courts 
vested with the jurisdiction of a Court of 
Small Causes. The words themselves in 
no way support this contention but it is 
argued that because section 7 makes a dis- 
tinction between Courts constituted under 
the Provincial Small Cause Courts Act and 
Courts exeroiaing the jurisdiction of Courts 
of Small Causes, and as it Is not expressly 
stated in section 24 (4) that a Court of 
Small Causes includes a Court exercising 
the jurisdiction of the Court of Small 
Cause®, therefore, the section must refer 
only t'’ Courts of Small Causes as defined 
in the Provincial Small Cause Courts Act. 
I am unable to accept this contention. A 
Court invested with the jurisdiction of a 

(1) (1917) 89 All 214^87 I. 0. 809 »15 A I*. J. 
69 

(2) (1918) 57 a li J. 461=44 I. 0 881. 

(3) (1912) B8 Mad. 26=28 M.Ii. J. 373=17 I. 
0. 425c=(l912)M. W N 1088 

(4) (1907) 81 Bom. 8l4=a9 Bom. h. R. 827 
(P. %) 

(6) (1689) 2$ Bom.' 862. 


Court of Small Causes and the same Court 
when exercising its ordinary jurisdiction are 
to be deemed different Courts under section 
33 of the Provincial Small Cauce Courts 
Act ; and it must be that the Court# when 
exercising the jurisdiction of a fiourt of 
Small Causes which has been vested m it, 
must neoGS'jarily be a Court of Small 
Causes, If any distinction had been in- 
tended it would certainly have been made 
clear in section 24 (4) and some such 
words "as constituted under the Provincial 
Small Cause Courts Act” would certainly 
have been inserted after the words "Court 
of Small C-iuses." That there is no dis- 
tinction is, as I have already said, the v^ew 
which IS now taken by the Courts of Cal- 
cutta, Madras, Bombay and ^lIahabad and 
in my opinion it is the correct view. The 
learned Subordinate Judge has, for the 
oontriry view, relied on the case of Dulal 
Chan Ira Deh v. Bam Narayan Deb (6). 
This deoi'^ion has, however, been dissented 
from in the case of Madhusudan Qope v. 
Behari Lai Gop<i (2), and cannot now be 
treated as an authority. 

In the result then no appeal in my opi-| 
niun lay ag'^mst the decision of the Munsif.l 
The Subordinate Judge, therefore, acted* 
without jurisdiction and his decision must 
be set aside I would accordingly set a^ide 
the decree of the learned Subordinate 
Judge and would allow this application 
with costs. 

Adami, J — I agree. 

Decree set aside. 

(6) (1904) 31 Cal 1057. 
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Gr. Appeal. No. 71 of 1922, ‘decided on 
16th June 1922, from S. J. of Monghyr, 
dated 5th April 1922. 

Penal C^de, 8 H^—’Pnnctpal offender < mltii — 
Guilty under S. 802 . Penal Cede^^Othir 
eannoi be convicted under S 804 read teiih S 149 
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There is no authority for oonvioting the 
piinoipal ofiender of oae oGetioe and the rest of 
the membera of the nulavjful as'^embly of another 
Offence. 

Where the ptmoip*! oa''nuet is guilty under 
S. 802 4ho other meinbers cannot be found guilty 
Under S*804 read with S. 149. 

If a member of an unlawful assembly is to be 
found constructively guilty of an offence under 
S 149 it must ba the same offence of which 
the principal offender is guilty and noisome 
other offence. C. 1 J 

Qour Chandra Pal -for Appellants. 

H. L. Nandkeohjar—iot the Crown. 

Coutts, J. — This IS m appeal by nine 
persons, Bam Prasad Singh, Daroga Singh 
Pearey Singh, Bhuso Singh, Misra Singh 
Tilakdhan Singb, Tarni Singh, Nemdhari 
Singh and Lalit Singh who have been 
oonvioied under seobions 302 and 148 of 
the Indian Penal Code and sentenced to 
transportation for life under seotion 302 j 
the other appeilants have been oouvioted 
under sections 30d, 14:9 and 117 of the 
Penal Code, and sentenced to five years’ 
rigorous imprison meat each under the 
former seooion and they albO have been 
directed to pay a line of Bs. 100 each. 

The facts of the case as alleged by the 
prosecution are shortly as follows. About 
one and half prahars before sunrise on the 
23td of October last, one Daroga Bingh 
had gone to see his kelai field. When he 
got there he found one Ajwa Gowla graz- 
ing five buffaloes belonging to the appel- 
lants, Bam Prasad bmgh and Bhuso Singh. 
He at once attacked A]wa and was begin- 
ning to drive the buffaloes to the pound 
when A]wa raised an outcry whereupon 
the appellants with Bamadbin and Gudar 
bingh ran up and surrounded Daroga. 
Bam Prasad had a spear in his hand and 
with it he struck Daroga Singh in the 
chest. Daroga bingh fell down and the 
rest of the appellants who were armed 
with lathis ran away. Some persons who 
were near by oame up and took away the 
bamboo shaft of the spear which was 
sticking m Daroga Singh’s chest leaving 
the spear j;)Oint in it. Some of them then 
took Daroga to his home and from there 
to the thana which is ten miles away. His 
first information was taken at the thana at 
about 9 a. m. and the bub- Inspector then 
took him to Gogri hospital where he record 


ed his dying declaration at about^ 
a. m. The spear bead was’then extracted 
by the doctor but Daroga died shortly 
afterwards at about 11-20 a. m. The 
boay was then sent to Monghyr and the 
postmortem examination showed that 
death was due to shook and haemorrhage 
from the injuri^js to the chest wall and 
lungs. 

Thf. accused persons sat up a counter 
case alleging that Daroga had been killed 
during a fight at a hut belonging to Ajwa 
where Daroga had gone with ten or twelve 
men during the night for the purpose of 
looting. No evidence has been adduced in 
support of the defence story and the learn- 
ed Sessions Judge has entirely disbelieved 
it. 

To establish the prosecution ease the 
evidence of the prosecution witnesses Jag- 
tup Singh, Kishore Smgh and Mahabir 
Singh, has been relied on. Jagrup's evidenoe 
is to the effect that at the time of Jtha 
ooourrenoo ba was looking after his buffalo 
whioh was grazing in a gachhi near by and 
he saw the whole ooourrenoo whioh he dcs- 
onbos very much in the same way as I 
have already stated it. Kishore Singh and 
Mahabir Smgh depose to the same effect 
and they say they raw the ooourrenoe be- 
cause they were out watching their field 
which was close by. 

If we believe the evidence of these 
witnesses, as the learned Sessions Judge 
has done, there can be no doubt that the 
prosecution case ha'^ been fully established. 
But we have been asked to disbelieve the 
evidence on account of various oiroum- 
stances. It is urged that it is ourious that 
Jfbe accused persons should have arrived on 
the spot as soon as Ajwa called out, and 
that they should have been armed — Bam 
Prasad with a spear and the rest with 
lathis. It IS also suggested that rather 
than attack Daroga who bad gone to take 
the cattle to the pound they would have 
rescued the oattle and taken them off. It 
is further pointed out that there were no 
blood marks at the ptaoe of oeourrenoei 
that there were several injuries on Ajwa 
although the prosecution case is that be 
was only struck twice with a lathi, and 
that there was a denial by the prosecution 
witnesses that Ajwa bad a hul in 'the 
neighbourhood, 
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I UDftbla to find snob improbabi- 
lities m Ihese oiroamstanooB as would lead 
me to disbelieve the proseoution evidence 
in the case. So far as the arrival of the 
aooueed persons as soon as they were oalled 
by Ajwa is eonoemed, this is not at all 
improbable beoanse it was getting towards 
dawn, Daroga himself had gone out and it 
is not unlikely that the rest of the aooused 
persons were also beginning to go about 
their usual business. So far as attacking 
Daroga rather than rescuing the cattle and 
taking them away is concerned, it seems to 
me quite probable because natural anger 
against Daroga for taking the cattle to the 
pound would lead the aooused to attack him 
knowing that after he bad been disposed 
of the cattle could be taken away also. 
The matter of no blood marks having been 
^found has been discussed by the learned 
Sessions Judge. He sa^s that it is quite 
possible that any blood which dowed from 
the wound was soaked up in Daroga’s dhoti 
as<he subsided on the ground in a sitting 
posture. Moreover one of the polioe ofHodrs 
has slated that soon after the occurrence 
he found that the ground at the place of 
the occurrence bad been dug up and it is 
not «b all impossible that the aooused per- 
sons dug up the ground in order to do away 
with traces of blood. With regard to in. 
juries on Ajwa it is true that the doctor 
who examined him seven days after the 
oooutrenoc has found dvo injuries on his 
person most of them being merely abra- 
sions. We do not know how he got these 
small abrasions, but be did not necessarily 
get them when be was struck by Daroga 
and It IS no part of the prosecution case 
that be did. Such abrasions are common 
and are received in the natural course of 
daily life. The mere fact, therefore, that 
dve injuries on Ajwa's person were describ- 
ed by the Dootor in no way contradicts 
the prosecution case or supports the defence 
case, that there was a dght in Ajwa’s house 
m the eourse of which he was struck. So 
far as the hut is concerned it is true that 
the prosecution witnesses have denied that 
there was a but, but the hut appears to be 
of a very insignidcant character, it is not a 
permanent structure and the fact that it is 
not mentioned IS not of much oonsequenoe. 

It has next been urged that the witness- 
es OD whose evidence the conviotions bava 


been based should not be believed. The 
prosecution witness No. I Jagrup is an old 
man and so it is urged he would have been 
unlikely to be out tending his buffalo at 
such an early hour and as to the other 
aooused persons it is contended that it is 
not likely that they would be watching 
their crops at that hour. 1 am unable to 
accept any of these contentions. Jagrup 
was looking after one buffalo only and 
although he is an old man and somewhat 
decrepit it is just the sort of work that 
such an old man would do and it is not at 
all improbable that he should be out at 
that particular hour. So far as the oriti- 
oism of the evidence of the other witnesses 
is concerned I see no reason to suppose 
that they would not be out watching their 
crops. Crops are watched at night and it 
would bo an usual thing for these witnes- 
ses to be watching their held at that hour. 
So far then as the evidence of these wit- 
nesses IS concerned 1 see absolutely no 
reason why it should not be believed. 1 
am prepared to accept it and if it is ac- 
cepted the prosecution story has been fully 
established. 

The question remains as to what o6en- 
oes the appellants are guilty of and what 
sentences should be passed on them. So 
far as Bam Prasad is concerned there can- 
not be the slightest doubt that he is guilty 
of murder, he attacked a defenceless man 
with a spear which he drove into his chest. 
The learned Sessions Judge does not con- 
sider that it was necessary to inflict the 
extreme penalty of the law and although 
the case is on the border line I see no rea- 
son to differ from his view on this point. 

There remains the question of the other 
appellants. There can be no possible doubt 
that these accused persons are guilty of Iba 
offence of rioting with the intention of 
assaulting Daroga who was driving to the 
pound cattle belonging to Bam Prasad and 
Bbuso, but it has been urged that their 
conviction under section 304/149 cannot be 
sustained and, with this view, 1 am inclined 
to agree. Seolion 149 of the Indian Penal 
Oode runs as follows : 

"If an offence is committed by any 
member of an unlawful assembly in prose- 
cution of the *ooninion objeol of Mtil 



1923 


uoii SiNCtH «. DBAStncDBABi BiRaB (Jwsla Prasad, J.) Patna &S 


assembly or suoh as Ihe members of lhal 
assembly knew lo be likely lo be oommili- 
ed in the proseouiiioii of objeolii every 
person who, ab the time of Ibe oommitifeing 
of that offenoe, is a member of the same 
asseiStbly, is guilty of that olfenoe." 

That is to say, any member of an un- 
lawful assembly is in the oiroumslanoos 
contemplated by seotion 149, canstruot- 
ively guilty of the same oflfeaoe as that 
which is committed by one of its mem- 
bers. In the present case Bam Prasad has 
been found guilty under seotion 302. The 
learned Sessions Judge has found that the 
rest of the appellants cannot be held to be 
oonstruobively guilty under section 302 
bub be has found that they are ooustruot- 
ivaiy guilty under seotion 304. 1 can hnd 
no authority, however, for oonvioting the 
principal offender of one odenoe and the 
rest of the members of the unlawful assem- 
bly of another offence nor has the learned 
Assistant Government Advocate bean able 
lo refer us to any suoh case, and it seems 
to mo clear from the seotion itself that if a 
member of an unlawful assembly is to be 
found constructively guilty of an offence 
under seotion 149 it must be the same 
offence of which the principal is guilty and 
not some other oSenoe. If the members 
of an unlawful assembly are not guilty of 
the same offence as the principal the only 
reason why they are not guilty ia because 
they do not come within the terms of sec- 
tion 149. If then Ihe rest of the appel- 
lants are not oonstruotively guilty of the 
same offence as Bam Prasad they cannot 
be found guilty under seotion 149 at all. 
This being so they must be acquitted of 
Ihe offence under section 304/149. They 
are, however, guilty under seotion 147, 
and under this seotion 1 would sentence 
them to rigorous imprisonment for two 
years each. In the result then the appeal 
of Bam Prasad is dismissed and Ihe appeals 
of Ihe other appellants are allowed to this 
extqnt that their convictions and sentences 
under seotion 304/149 are set aside but 
they are convicted under seotion 147 and 
sentenced to rigorous imprisonment for 
two yearrs each under Ibis section. 

Das, J.— I agree. 

Order modified. 


A. 1. R. 1923, Patna &3.* 

Jwala Pbasad and Oouxts, JJ. 

Moii 8%ngh arid oihen --Petitionees. 

V. 

Dhanukdhari Singh and others — Oppo- 
site Party. 

Or. Bev. No. 279 of 1922, dated 2nd 
August 1922. 

(a) Cnmmal P. G. S. 145— Tr/al ewdar — Pro- 
cedure j(yr warrant case should not be adopted--^ 
Acting tn evidence tn chief mthoui opportunity of 
cross-examinattcn te illegal — Evidence, 

The objeot of 3. 145 i8 to prevent a bieaoh of 
the peace by a sammaEy deoision aa to the poa- 
aeaBion o! the oontending pattiea leaving them to 
decide their title and tight to poaaeiaion m a 
competent Civil Court where naturally the pro- 
oeeding has to be a protracted one. It is there- 
fore incumbent upon Magistrates to diapoae of 
proceedings under 3. 145 as guiokly aa possible 
and with due regard to the rules of procedure 
prescribed by that self* contained Section. The 
procedure lor the trial of a case under B. 145 ia 
that laid down for the trial of summons oases 
where witnesses are examined, oroas-exiimiaed, 
and re-examined, and then discharged. The Magis- 
trate IS wrong in treating the case as if it was a 
warrant case. 

The present case Was prolonged from day to 
day. The Magistrate examined the witnesses in 
chief and postponed their crosa-ezamination till 
after the drat patty had closod its case. When the 
cross -exammaiiion of one of the witnesses of first 
party had to be resumed, the second party did not 
appear in time. The Magistrate then disposed of 
the case ex parte holding that the evidence addooed 
by the first party was suffioient to prove its pos- 
BesBioa over the lands in question. Held, that 
the magistrate acted without iuriadiotion m 
acting on the evidence which was not tested by 
orosa-exaimoation, and that the order was wrong 
also beoauBS no opportunity was given to the 
opposite party to pcoduoe their evidence. 

[P. 54, 0. 1, 2; P. 56. 0. 1.] 

(b) Evidence Act^ S. 188— 2Vo opportunity toeross^ 
examine witneseee-^Evidence te not admiesible, 

3. 138 implies that the party had an oppor- 
tunity to cross-examine and does not mean that 
merely a right to orosa-examiiie a witness 
without an opportunity being offered for cross- 
examination IS anffioient oomphanoa with the 
requirements of the law. [P. 66, 0. l.J 

Yunus and BeyasaS Hussain— tor peti- 
tioners. 

Akbari and Hasan, f Jan — for Opposite 
Party. 

Jawftla Prasad, J.— I regret that the 
order of the Magistrate dated the 3rd 
of May 1922, declaring the possession of 
the first parly under beotion lAfi of Ihe 
Oode of Criminal ProM^roi must be iH 
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aside and' the case remanded for oon- 
tinning the trial thereof from the stage at 
whioh it had reached that day This was 
a very old case The dispute between the 
parties led to a proceed ing under section 
of the Code some time last year and on 
account of the Indiscretion of the Magis- 
trate who tried that case, the o^der had to 
be set aside by this Court on tho 19th of 
October 1921 with the direction to start a 
fresh proceeding in case of a danger of the 
broach of the peace still existing. On the 
26th of November 1921 the Magistrate 
considered the Police report and the High 
Court ludgment referred to above and start- 
ed the proceeding which is the subieot 
matter of the present application obviou''ly 
because tho dispute between the parties 
still continued m so acute a foim as to 
necessitate the adoption of a fresh proceed- 
ing under section 146. 

Now tho obiout of Section 145 is to pre- 
vent a breach of the peace by a summary 
decision as bo the possession of the ouutond- 
ing parties leaving them to decide their 
title and right to possession m a competent 
Civil Court where naturally tho proceeding 
has to be a protracted one. It is therefore 
incumbent upon Magistrates to dispose of 
proceedings under Section 145 as quickly 
as possible and with due regard to the 
rules of procedure piesoiibed by that self- 
contained Section. These rules are very 
simple and it is to be regretted that the 
Magistrate in the present case has not 
adopted them although his attention was 
drawn to the rules by the order of this 
Court, dated the 19th October 1921. It is 
extremely harassing to the partiQR that the 
present proceeding started on tho 26th 
November 1921 could not be finished by 
the 3rd of May 1922. 

Without going to the earlier orders in 
the case I would at once come to the order 
of the 6th of Fentuary 1922. By that 
Older the case was made over to the Magis- 
trate m question when the evidence had 
already commenced in tho Court of the 
Magistrate who had before that the seizin 
of It. In the order of the 7 th of February 
the Magistrate directed the witnesses 
of the first party to appear on the 17th 
of February ; thereby he allowed the 
eeoond party to keep baok his witness- 
es UU evidenof on behalf of Ihe 


first party was finished. Thereafter on 
various dates he examined several wit- 
nesses on behalf of the first party only in 
chief. The procedure for the trial of a case 
under section 145 is that laid down for the 
trial of summons oases where witnessed are 
examined, cross-examined and re-examined 
and then discharged. The Magistrate in 
the present case started the enquiry as if 
it was a warrant case. He examined the 
witnc'^ses in chief and postponed their 
cross-examination till after the first party 
had closed its case Then on the 6th April 
1922 the first party closed its case and the 
witnesses were directed to be produced for 
orosb exammaiion on the I8bh. One wit- 
ness for the first party was sihen cross-exam- 
ined on three dates the I8th, the 19th 
and 20bh of April. The cross-examination 
shows that the Magistrate would not have 
taken more than half an hour or so each 
day in recording the cross-examination of 
that witness. This was, as observed above, 
extremely harassing to the parties. For 
oro'=s-examining one witness the second 
parJiy had to go to the Court day after day. 
There is no reason why the Magistrate 
shouM not have taken up this case and 
continued the hearing of it till it was finish- 
ed in two or three sittings. The result was 
that the parties bad got tired of this pro- 
cedure and on tho 3rd May 1922 when the 
oross-t'xaminabion o£ the witness had to be 
resumed the second party did not appear in 
time. The Magistrate then disposed of the 
case ex pai te holding that the evidence ad- 
duced by the first party was sufficient to 
prove its possession over uhe lands in ques- 
tion. No opportunity was given to the 
second party to cross-examine the witnesses 
other than tne one already referred to and 
two other witnesecs, Nos. 11 and 16. Wit- 
ness No. 11 was a :: ub Deputy Collector 
and he was a formal witness. His oross- 
examinalioD was declined by the second 
party. Witness No. 15 was also a formal 
witness. He simply proved the complaint 
petition. 

Mr. Akbari says that the second party 
had a right to cross-examine these wit- 
nesses and if they did not oross-oxamine 
•hem after they were examined- in-ohief 
there was no irregularity committed by 
the Magistrate. He has also referred to 
section 138 of the Indian Evidence Aot. 
1 am unable lo agree with Ibis view 
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Seolion 138 of the Aoti has obviously no 
applioaiiion. It only lays down feha order 
in which the witnesses will be examined, 
cross- examined and re-examined; and refer- 
ringito the oross-examinaiiion it says that 
the witnesses will be orose-examlned after 
the examination-in-ohief if the party so 
desires. It certainly implies that the party 
bad an opportunity to oross-examina and 
does not moan that merely a right to oross- 
examina a witness without an opportunity 
being offered for cross-examination is a 
sufficient compliance with the require- 
ments of the law. 

Now, it IS an elementary principle of 
law that an exaraination-m-chief of a wit- 
ness, without an opportunity being offered 
to the opposite party to oros-examina, is 
not legally accept lible. Therefore the evi- 
dence of the witnesso 5 in the present case 
was not such as upon which the Magistrate 
could act. It may, however, be said t'’4,t 
the 2nd party wai absent when the case 
was called on and one of the witnesses of 
the 1st party referred to above who was 
under cross-examination was present in 
Court and therefore there was an opportu- 
nity to cross-examine him. The non- 
appearance of the 2fid party does not there- 
fore make evidence of that witness in- 
admis'-'ible. There is some force in this 
argument. But the Magistrate does not 
in his order say that he has acted upon the 
evidence of that witness alone and not 
upon the svidenoa of witnesses who were 
nob cross examined and whoso evldonoa 
was, as observed above, inadmissible. It 
appears bo me that apparently he has not 
referred to any evidence. After the de- 
fault was committed by the 2ad party ho 
simply in continuation of his recording the 
order that the second party did not pub in 
appearance, wrote one passage in his order 
that the " first party had adduced sufficient 
evidence to prove p'^.ssession.” There is 
also a good deal of force in the contention 
of Mr Yunus that on that day only the 
first party’s witness referred to above was 
to be cross-examined and that the Magis- 
trate ought to have given opportunityto 
the seotJnd party to adduce its evldeboe. 
This opportunity was never given. 

Considering all the circumstances of 
the case I hold that the order of the 3rd 
of May 1922, does not seem to have been 
based upon the legal evidence and is there- 


fore without jurisdiction. I also liold that 
the Magistrate has denied a fair trial of the 
case to the seosn'i party. I further hold 
that the Magistrate has, in the present 
case, chown great indifferonoa in the dis* 
posal of the case. He ^eems to have treats 
ed this case as if of no importance and used 
to take it up when it suited him. This is 
rmrhaps due to his being in charge of the 
treasury and thus not being able to afford 
much time for this case. I think soma 
better arrangements should have been made 
for the trial of this case. 

I therefore set aside the order of the 
Magistrate, dated the 3fd of May 1922 and 
direct that tho oaso be taken up from that 
stage after giving an opportunity to the 
second party to cross-examine one witnesses 
already referred to and the other witnesses 
on behalf of the first party and to adduce 
its own evidence if any. 

Coutts, J: —I agree that the order must 
be set a^ide and the trial continued from 
the soage it had reached. * 

Order set aside. 

A I. R. 1923 i^atna 55. 

CouTTS AND Robs, JJ. 

Qhura Manjhi and others -Dafendants- 
Appellants 

V. 

Prahodh Chandra Mazumdar and others 
— Piainbiffs-Respondonts. 

Appeal No. 197 of 1919, decided on 16th 
Juno 1921 against the Appellate decree of 
J. C. of Chota Nagpur, dated 12th June, 
1918 affirming the decision of the Munsiff 
of Dalton ganj. 

Chota Nagpur Tenancy Act, S 177— Oiam to 
receive rent on behalf of third person cannot he 
made hu the tenant himself. 

What the tenants had dona m this case ia to 
claim the right, or rather, to acknowledge an obli- 
gation, to pay rent to a third person. 

Held, a right to recuve rent can only be claim- 
ed by or on bobalf of the person entitled to receive 
it and not by a person who is under tho oblication 
fio P'‘y [P. 56, 0. 

W. H. Akbari and B. P. 8inha—ior 
Appellants. 

Kulwant Sahay — for Respondents. 

Roes, J.— The decree against which this 
appeal is brought was passed in a suit for 
rent, ghverned by the Chota Nagput Ten- 
ancy Act. The appellants are the tenants* 
whose defence was a plea of payment to a 
third person, one Narsingh Dayal Both the 
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Courts ^e!ow have found that they failed to 
prove payment of rent in good faith to 
Narsingb Dayal. 

It is contended on behalf of the appel- 
lants, that under section 177 of the Act it 
was necessary that Narsingh Dayal should 
be made a party to the suit on the ground 
that the right to receive the rent was 
claimed on his behalf, within the meaning 
of that section. Narsingh Dayal did not 
intervene in the suit, but it is argued that 
if the tenant claims the right to receive the 
rent on behalf of a third person, then sec- 
tion 177 of the Act is brought into ope- 
ration. This construction does violence to 
the natural meaning of the words of the 
sections. What the tenants have done in 
this case is to claim the right, or rather, to 
acknowledge an obligation, to pay rent to 
a third person. The tenants cannot claim 
the right to receive rent on behalf of a 
Uiird person. A right to receive the rent 
can only be claimed by or on behalf of the 
person entitled to receive it and not by a 
person who is under the obligation to pay 
it. This view is in accordance with the 
decision in Budhan Stngh v. Matoar Kali 
Charan Singh (1). 

In my opinion, therefore, section 177 
does not operate in the present suit and the 
appeal must be dismissed with costs. 

Gaults. J. — I agree. 

Appeal dismissed. 

(1) (1920) 67 I. 0 28. 
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StiLTAN Ahmad, J. 

Damodar Das — Applicant. 

V. 

Siaperor— Opposite Party, 

Oriminal Beference No. 40 of 1920 dated 
14th May 1920, by the S. J. Outtack. 

(a) Criminal P. 0., 8. 263— Summer j/ Trtal 
^Beasons justifying convicUm must be given by 
the Magietrate. 

Undei seetion 268 the Magistrate mast give the 
ceasons, though briefly for jaatifying the oonvio- 
tion. Oonviotiozis ace cevisable by a Sapeiioe 
Oonrt, and the Sapecioc Oourt will always insist 
on having materials before it so that it may be in 
a. position tc say whether the oonviotion is t proper 
QB not, 0. ».] 


(b) Penal Code, 8. 447— Infsn/ton to annoy or 
insult is necessary. 

The mam ingredient of section 447 is that the 
trespass must be with the intention of annoying 
or insulting some one, or with ths Intention of 
committing an oflence, without which th^ con- 
viction for oriminal trespass is an impossibility, 

[P. 66, 0 2.] 

Assistant Qoet. Advocate, for the Crown. 

Judgment.— Tbift a reference by the 

Sessions Judge of Cuttack, recommending 
that the oonviotion of the accused under 
section 448 of the Indian Penal Code by 
the Deputy Magistrate be quashed. The 
trial was summary, but it appears to me 
that the order of the Deputy Magistrate 
does not comply with the provisions of 
section 263 of the Code- of Criminal Proce- 
dure. It must be remembered that the 
summary procedure provided for in Chap- 
ter XXII of the Code of Criminal Proce- 
dure is not to become too summary. 
Under section 263 the Magistrate must 
give the reasons, though briefly, for justi- 
fying the oonviotion. The only reason that 
I And in the order that he has passed is 
that the accused is guilty under section 
447. If that were sufficient, then no other 
reasons justifying the oonviotion could 
possibly be given. Convictions are revis- 
able by a Superior Court, and the Superior 
Court will always insist on having materials 
before it so that it may bo in a position to 
say whether the oonviotion is proper or not. 
The main ingredient of section 447 is that 
the trespass must be with the intention of 
annoying or insulting some one, or must be 
with the intention of committing an 
offence. There is nothing in the order of 
the Magistrate which would show the in- 
tention of the accused. That not having 
been found, the conviction for oriminal 
trespass is s^n impossibility. At the highest 
it can be said that the accused trespassed 
into the room of the Sub-Inspector, but 
that would be oriminal trespass if the 
criminal intention of the aooused is 
clearly found. Therefore, I agree with 
the learned Sessions Judge that the 
oonviotion of the accused is not main- 
tainable and, therefore, direct that the 
fine, if paid by himself, must .be re- 
funded, the oonviotion being quashed 
Conviction quashed* 
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Adami, J. 

Harendra Krishna Bagc^* <^^d, others 

Petitioners 

•• V. 

Balkumar and Opposite Parly. 

Oriminal Rev. No. 508 o? 1922, decided 
on 9lh October 1922 against the order of 
Sub. Div. Magistrate, Banka, dated 28th 
June, 1922. 

(a) Oriminal P. 0., 8 148 (S) and 14R— Ord*** 
for aoBts — AppUeaiion for recovery of-^Magtsirate 
ha* no dfsereiion in refuse on ground of delay. 

Where a MaKiatrate or hia predcoisaor has 
ordered the coats to be recovered, ho haa after- 
•vrarla no discretion to r<»faso to recover oosta on 
the ground of long delay, limitation being six 
years or any other ground The Magistrate 
having excused one of the persona from payment 
or coats it will be open to the opponent in apply- 
ing for distress warrants to exempt him from 
the list of persona from whom the oosta are to 
be recovered The use of the word “ may in hia 
discretion ’* in amotion 886 cannot ba used for tha 
purpose of interpreting the words “ may be reoo- 
veiad *’ in Section 148. [P* 0 9.] 

(h) Cftminal P C.,8 8B6— D«scraf»on in recover- 
ing fine-— Onhi eK/>rctsahl« when there tt sentence of 
fine and tn default imvrtsonment 

The discretion in S 8S6 only refers to cases 
where there has been a oonviofeioQ and sentence and 
the sentence directs that in default of payment of 
fine, the offender shall be imprisoned. [P. 67 0. 3 ] 

C. G, Das and 8. S. Bose— for Peti- 
tioner?. 

P. 0. Boy and S. N. Bay — for Opposite 
Parby. 

Adami. J. — It appears that the peti- 
tioner? obtained an order in their favour 
in proceedings under Seotion 145, Or P. 0. 
and were awarded oo?ts to the amount of 
Rs. 500 on the 23rd Deoember 1919 They 
applied for distress warrants in March 1920 
and distress warrants were issued but in 
May 1920 the petitioner withdrew their 
claim for costs as again?! the opposite 
party No 7, who, a? a fact, had given evi- 
dence in their favour and taken their side. 
The Magistrate aPowed the name of the 
opposite party to be taken out of the 
vrarrant. As a result of the distress only 
Rs. 71 we^e recovered and for a consider- 
able space of time, the petitioners do not 
seem to have taken anv further steps to 
recover the balance. On the 7th March 
1922, however, they applied to the Magis- 
trate, who had succeeded the Magistrate 
who passed the order under Section 146, Or. 
P. C. for a further distress warrant to re- 
oorer the balance. On the 17th May 1922 
19S8 F— 8 


this Magistrate rejected the applioatfoa; the 
ground given was that the petitioners had 
been slack in waiting so long to make their 
applioation and also that it is impossible to 
execute a distress skgainst only the opposite 
party 1 to 6 and to exclude No. 7 when the 
order for costs was passed against the 
opposite parby jointly and severally. On 
the 26lh June the petitioners made a fresh 
applioation asking for recovery of costs 
from all the opposite party; and this appli- 
oation was again rejected and it is against 
the order of rejection that the present 
applioation is made to this Court. 

The chief ground, which the learned 
Magistrate took, was that on the wording 
of Section 148, sub-section (3) of the Code 
of Criminal Procedure, it was optional for 
the Magistrate to either take steps for re- 
covery of costs as if they were fines or to 
refuse to do so; and he based his refusal on 
the ground that there had been long delay 
in making the applioation. , 

Now an order had been made granting 
costs to the petitioner and there is no 
doubt that if the Magistrate who passed 
that order still held office be would have 
enforced his order. The learned Magistrate 
now maintains that it is in his power, al- 
though his predecessor had ordered the 
oosts to be recovered, to exercise discretion 
and refuse to carry out that order. In my 
opinion the wording of Seotion 148, sub- 
section (3). 

'*all oosts so directed to be paid may be 
recovered as if they were fines” does not 
give the Magistrate a discretion to refuse 
to recover the oosts. It merely points out 
the way in which those oosts are to be re- 
covered and the reference is merely to 
‘^'eotion 386, Cr. P. C. The use of the words 
"may in his discretion” m Seotion 386 can- 
not ba used for the purpose of interpreting 
the words *‘may be recovered” in Seotion 
148. The discretion in Section 386 only 
refers to oases where there has been a con- 
viotinn and sentence and the sentence 
directs that in default of payment of fine, 
the offender shall be imprisoned.” To my 
mind there is no doubt that the petitioners 
were entitled to insist that steps should be 
taken to recover the amount of oosts 
awarded and that the Magistrate had no 
option to refuse to take steps. 

It is then urged that the delay in mak- 
ing the applioation for a further warrant 
entitles the Magistrate to refuse to grant 
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the op^hoftlioQ. The petitioners had six 
years within which to apply for recovery 
of the oosts and any time within tbo<;e six 
years, they had a right to go before the 
Magistrate and a'^k him to take proper steps 
to recover the amount. I think, therefore, 
that the order of the Magistrate was wrong 
and that he should have issued distress 
warrants as desired by the petitioners. 

With regard to the recovery of costs 
from the opposite party No. 7 the Magis- 
trate had excused him from payment and 
it will be open to the petitioners in apply- 
ing for distress warrants to exenopt him 
from the list of persons from whom the 
oosts are to he recovered. 

The order of the Magistrate must, there- 
fore, be set aside and opportunity mu'^t be 
given to the petitioners to recover their 
oosts as provided by the law. 

Order set aside. 
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Dawson Millbr, C. J. and Munr^ioK, J. 

Henry Htll and Oo. —Plaintiffs- Appel- 
lants 

v, 

Sheorai Bai and others — Dafendants- 
Bespon dents. 

Ij. P. a. No. 7 of 1921 decided on 81st 
May 1922 against the decision of Jwala 
Prasad, J. in S. A. No. 513 of 1919, dated 
21st December 1920. 

• FUhery — Eascluaive right of^ it an interest in 
immoveable vroperty’-~But tf mere right to ftsh 
along with others tt ta an easemmt — Ltmtiaiton 
Act, Nt.36, 98, Art 144 — Adverse possesston. 

If the rifitht olaltned ia a mere right to Cah not 
excluding the lawful owner, it would appear to he 
an eaeement within the description of the word in 
the Limitation Aot and can be acquired by SO 
yean, nninterrupt'ed enjoyment If it is an ex- 
clusive right of fishery it is an interest in im- 
moveable property and can be acquired by 
19 years* adverse possession involving an ouster 
of the rtghful owner. Suoh a rivht contains all 
the essential elements of property and even if it 
may properly be described aa a profit a prendre, it 
has also the distinctive features of au interest in 
immoveable property. Even if S. 96 of the Aot 
should be applicable, 'this would not bar the oper- 
ation of Art 144 and B. 98 if the right came 
under both descriptions. 2 P L. J 283, Foil. 5 
Oal. 915: 19 Bom. 921; 18 Cal. 80, Bef. 

[P 62, 0. 1.] 

P. Kennedy and B. N. Mitter — for Ap- 
pellanlis. 

Kulvtant Sahay and Samhu Saran^ior 
Easpondenis. 


Dawson Miller, C J.; — This is an ap- 
peal under Ihe Loiters Pabenfc from a deci- 
sion of Jwala Prasad, J ; which comes 
before us for final detiermination aHer 
remand to the first appellate Ooijrt for 
certain findings of fact. * 

The plaintiffs, fiftst party, are the tenure 
holders of Mauza Madhuhani in Champaran 
under an istimarari mohirari lea^e granted 
by the proprietors, the Bettiah Bai. The 
plaintiffs, second party, are the lessees of 
the jalkar rights in the mauzah under a 
tieoa lea‘5e granted by the tenure-holders. 
The Defendants who are the tenants in 
occupation of the land over which the 
Plaintiff’s claim the jalkar right, have 
interfered with the exercise of that right 
by refusing to allow the plaintiffs to erect 
npon the land hari and chihoan for the 
purpose of catching fi^h. The plaintiffs 
aooordipglv instituted this suit claiming a 
declaration that they have jalUar rights 
over the property from which they have 
been excluded hv the defendants. They 
claimed that by law and custom the jalUar 
rights with respect to the chaur lands in 
the village belong to them and that they 
are in enjoyment of the entire zemindary 
right appertaining to the mauza under 
their istimarari molcurari settlement; 
which rights did not pass to the tenants of 
the land. They further claim that in any 
case thev have by long enjoyment acquired 
a prescriptive right to the fishery, The 
plaint is not very scientifically drawn. It 
alleges that the jalkar rights over the 
chaur lands of the mauza belong to the 
plaintiffs first party according to law and 
custom, and that they have for a pretty 
long time been in enjoyment of the said 
rights, and in the next paragraph it alleges 
that the jalkar right with respect to the 
water accumulated on the aforesaid lands 
has belonged to the plaintiffs first party for 
more than several 20 years, and that the 
ticcadars under the plaintiffs first party 
have every year, for a pretty long time, 
been appropriating the jalkar produce of 
the aforesaid jalkar land by means of 
catching fishes, and, in order to prevent the 
escape of the fish from the water, every 
year hari and ohilwan (wire) are put up 
north and south, ea«;t and west, over the 
aforesaid lands, and in this way the fish of 
the aforesaid jalkar has for several periods 
of 20 years continued to be appropriated 
and the right of fishery exercised on behalf 
of the plaintiffs first party and their tic- 
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oadan and that the defendants and their 
ancestors have had full knowledge of the 
same. Ifc bhen alleges fchab two weeks 
before the suit, the defendants aforesaid 
prevented the plaiatiS second party from 
putting up the ban and chtlivan. It fur- 
ther alleges that the suit is based on the 
right of easement and prescription as also 
on the onstom obtaining in the village. 
The plaintitis claim (L) a declaration that 
the plaintiffs ffrst party have the jalkar 
right over the land in question, (2) an 
injunction restraining the defendants from 
interfering with the exercise of their rights, 
and (3) damages. 

The Munsif who tried the suit held that 
the fishery tight passed to the tenant, in 
whom the right of occupation of land was 
vested, and found that no custom had been 
proved whereby the tenure holder retained 
the right of fishery. He also found that 
the plaintiffs had not made out a prabonp- 
tive right by 20 years' uninterrupted 
enjoyment and dismissed the suit 

The plaintiffs appealed from this deci- 
sion to the District Judge who dismissed 
the appeal and affirmod the decree of the 
Munsif. It was contended before him that 
the right claimed was in fact an interest in 
immoveable property, the adverse posses- 
sion of which for 12 years would extinguish 
the right of the lawful owner under S. 28 
of the Limitation Act, and that it was not 
necessarily an easement which under S. 26 
of the Act could be acquired by 20 years* 
uninterrupted enjoyment. The plaintiffs 
also contended that by a custom of the 
village the jatkar rights remained in the 
tenure-holder. The learned Distiiot Judge 
held that the right of fishery could not 
without an express grant, pass either to 
the tenure- bolder or to the raiyat in actual 
occupation of the land but remained in 
the superior landlords, in this case the 
Bettiah Baj, and that, in the absence of 
the Bettiah Baj, as parties, be was not 
competent to determine the question either 
as to adverse possession or custom, as these 
were matters whioh could only be proved 
as again^ the superior landlord, there 
being no evidence of a grant of the fishery 
to the plaintiffs. Tua learned D.striot 
Judge came to certain findings on the ques- 
tion of custom admitted by some ot the 
defeooe witnesses where by the tenure- 
holders let out the jalkar to UGoadars hut 
his findings on this question were inoonolu- 
Bl?e, 


A second appeal to this Oourt was 4ieard 
before Mr. Justice Jwala Prasad sitting 
singly. He held that the jalkar rights 
were in the occupier and not in the land« 
lord, but agreed with the lower appellate 
Oourt that no declaration of the plaintiff's 
rights could be granted in the absence ot 
the Bettiah Baj. He further considered 
that on the findings 20 years’ uninterrupt- 
ed enjoyment had not been proved. He did 
not m terms deal with the question as to 
12 years advarse possession raised before 
the District Judge or with the question of 
custom. 

From this decision an appeal was pre- 
ferred under the Letters Patent and heard 
by my learned brother and Boss, J., who 
agreed with the opinion of the learned 
Judge in second appeal that the fishery 
rights belonged to the occupier and held 
that the superior landlords were not neces- 
sary parties to the suit. They also held 
that the right of fishery elaimed was m 
interest in immoveable property within the 
meaning of Art. 144 of the first Schedule 
to the Limitation Aot and that it was not 
necessary for the plaintiffs to prove enjoy- 
ment for 20 years as required by S. 26 of 
the Aot but that, under Sec. 28, the right 
claimed might be acquired by adverse 
possession for 12 years. As In their opinion 
DO proper findings bad bean come to by the 
learned District Judge in first appeal either 
as to adverse possession or as to custom 
they remanded the case to the Oourt of the 
District Judge for findings on the following 
questions. 

(1) Whether the plaintiffs have acquired 
any right by adverse possession, and, 

(2) Whether they have acquired title by 
custom. 

The learned District Judge on remand 
found that it was proved that the muka* 
randan and their ttcoadara had smoe 1899 
that is some 18 years before the suit, re- 
gularly exercised fishery rights over the 
land in question, but not so as to 
interfere with the crops, and that the 
fishing rights had been regularly leased 
to the ticoadars by the mukararidars, but 
than the tenants and their labourers had 
at harvest time appropriated small fish 
suoh as could be caught by hand. He 
accordingly held that the plaintiffs had 
acquired the jalkar right by 12 years' ad- 
yerse possession but not so M to inlerfm 
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wlbH I?i0 oaUivalion of oroys or so as lio re- 
stiram tJae tiaoantis from oatiohmg small 
fish by hand, Ha further found Inatilihe 
evidenoe did not go far enough bank ho as* 
tabhsh a oustom but that there was a looal 
usage by whioh the rights of the parties 
were as stated above. The case now oomes 
before us with the above findings for final 
disposal. 

The appellants ooncend that on these 
findings they are entitled to a deoree deolar- 
ing their right to the fishery. The ra*^- 
pondeats, on the other hand, s^y that the 
right claimed is an easement whioh oan 
only be acquired by 20 years’ uninterrupt- 
ed enjoyment. 

By S. 26 of the Limitation Aob easements 
oan be acquired by peaceable and open 
enjoyment as of right and without inter- 
ruption for 20 years. A right of fishery of 
whatever nature is not Ltriotly an ease- 
ment. It is either an interest m immove- 
able property or a profit a prenire which 
may be either in gross or appurtenant to a 
dominant tenement, but by S. 2 (5) of the 
Limitation Aob easement moludes a right 
notarising from ooniraot by whiob one 
person is entitled to remove and appropri- 
ate for his own profit any paid of the soil 
belonging to anotner or anything growing 
on or attaobed to or subsisting upon the 
land of another. In so far as, therefore, a 
right o£ fishery is a more profit a prendre 
which is nob an exolu dve right to the fish- 
ing, it v 7 oald, I think, olearly come within 
the provisions of the definition seotlon. If, 
however, it is an exolusive right to the 
fishing, as m the case of a several fishery 
it would, in my opinion, amount to an in- 
terest in immoveable property within 
Art. 14A of the first Schedule of the Limi- 
tation Aot, and adverse possession of suoh 
a right for 12 years would by the operation 
of S. 28 of the Aot extinguish the rights of 
the lawful owners, m this case, the tenants. 

Much ingenuity has been expended in 
determining whether a right of fishery is 
an easement within the meaning of that 
word as used in the Limidanion Aot, or 
whether it is an interest m immoveable 
property as oontemplated by Art. 144 of 
the first St'hednle of the Aot. In Ohun- 
dBt Ohurn Boy v. Sahib Sunder Mundul (1) 


It was held that a prescriptive right of 
fishery was au easement within tbs mean- 
ing of S. 3 of the Limitation Aot, and oould 
be aoquired by 20 years’ uninterrupted 
enjoyment. The diifereaoa betw/ibn un- 
interrupted enjoyment referred to in See. 26 
and adverse possession in Art 144 was 
pointed out m that case, and, although the 
case as reported does not definitely show 
whether the right olaimed was an exolusive 
right to the fishing or merely a right whioh 
might bo shared with others, there is no 
reason to suppose that an exclusive right 
was there olaimed. The distinction just 
mentioned is an important one. A profit 
a prendre m the nature of an easement 
which oan be acquired by 20 years' enjoy* 
ment must, I think, be a right whioh doe^ 
not exclude the acquisition of similar rights 
by others or bar toe enjoyment of suoh 
rights by the lawful owners of the land. 
It may, I think, ba either a personal right 
which IS not transferable or one attaobed 
to a dominant tenement, as in the case oi 
an easement properly so called, whioh also 
cannot be transferred apart from the trans- 
fer of the domioant tenement. An exolu 
S 1 V 0 right to the fishing in a partioulai 
locality, as in the oase of a several fishery, 
is both transfeiable and heritable and le, in 
my opinion, an interest m immoveable 
property and one whioh can be aoquired 
by 12 years' adverse possession as against 
the lawful owner. The question has fre- 
quently arisen m oonnootiion with 9 of 
the Specific Relief Aot. The High Court 
at Bombay In Bhundal v. Pandol Poe 
Pat%l (2), held that a right of fishery oanae 
within the denomination of immoveable 
property within the Specific Relief Aot. 
The right there claimed was the exolusive 
right of fishing in certain tidal waters, 
between high and low water marks, the 
plaintiiTs being the fishermen of the village 
of Naogber olaiming what in legal phraseo- 
logy is known as a oommon of fishery. On 
the other hand, a majority of a Full Benoh 
of the Galontta High Court in Fadu Jhala 
V. Oour Mohan JhaLa (3), held that a suit 
for possession of a right to fish ^ in a khal 
the soil of which did not belong to the 
plaintiff did not come within the pro- 
visions of S. 9 of the Speoifio Belief Aot. 
That decision followed an earlier case 


(1) (1880) 0 Oal. 9l5s8 0. L. R. S69. 


(2) (1887) 12 Bom. 221. 

(8) (1892) 19 Cal. 54i (F.B.) 
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deoidad by a Bench of the same Ooarti in 
T^atabar Parue v. Kubir Parue (4). Tha^i 
case also does uoti mdioake clearly whether 
the subject of the suit was a several dshury, 
thaHa an exclusive light to the fishing, or 
merely a right to fish which would not 
exclude the owner of the land or others 
claiming similar rights. In the later case 
of Lokemth Bidyadhar Mahapaira v. 
Jahania Btbt (5), decided by the Calcutta 
High Oaurt, the piaintitis and defendants 
were respectively proprietors of adjoining 
properties. The plaint Ifis as pioprietors of 
Gop'nathpur claimed the exclusive right 
during certain seasons of the year to the 
fishery in the waters of the neighbouring 
estate of Bara Benakula belonging to 
the defendants. The suit was one in 
ejectment on the ground that the defen- 
dants had prevented the plaintitfs from 
exercising their rights for some years 
before the suit. It was oontondod by 
tna defendants that the ri^ht claimed 
was a prescriptive right to profit a 
pfOtiird failing uaier the description of 
easement in the Limitation Act and that 
it had not been proved that the right had 
bean exercised within two years of the 
suit. Tney also objected that a suit in 
ejectment would not he and further con- 
tended that the claim was barred by limits 
ation under Art. 120 of the Schedule of the 
Limitation Act, the period for which was 
six years. Bach of these points was de- 
termined m favour of the plaintiffs. It 
was held that a claim to an extra territo- 
rial fishery, annexed to the plaintiffs' estate 
and exercised over the waters on the defen- 
dant’s land, was not a olaim to an ease- 
ment within the Limitation Act, but was 
an interest m immoveable property and 
that a suit in eleatment would lie in such 
a case, it was also held that the period 
of limitation was not six years under Art. 
120 but 12 years under Art. 144 of the 
Limitation Act, and a possessory action 
could .be maintained at any time within 
12 years of the date when the defendant’s 
possession became adverse, the claim being 
one for possession of an interest in immove- 
able prot^erty. In that ease the right set 
up was claimed as being appuilenant to 
the plaintiff's land and it was undoub- 
tedly an exclusive right, but 1 can see 


(4) U891) 18 Qal. 80. 

( 8 ) (19U) U 0. Ii. I 673»12 L a 905. 


no reason why such a right should not be 
acquired altogether apart from the owner- 
ship of property by 12 years’ adverse 
possession against the lawful owner so as 
to extinguish his title by the operation of 
S. 28 of the Limitation Act. It h‘iS been 
held in this Court thftt whete an owner of 
land has been completely ousted horn the 
right uo fiih in the waters of his own land 
by definite acts of aggression by another, 
tins 00 risti tubes in fact dispossession from 
immoveable property. Syed Bak$r Husain 
V. Ram Eanjtt{Q), From the pioposition 
so stated 1 see no reason to differ, lb was 
argued before us that the right claimed in 
the plaint was dependent upon prescription 
and that the proof should be limited to 
such rights as might be so obtained It Is 
triio that m England under the common 
law, rights in gross which are unassignable 
and uuappurtenant cannot be aoqutred by 
prescription but require evldenoo of a 
grant. Under the Limitation Act, however, 
right ol the description can be acquired by 
long enjoyment and if, as in the present 
case, they amount to an interest in immo- 
voablo property they can be acquired by 
adverse possession without proof of a grant. 
Thera i^, therefore, in my opinion, no 
reason why a right olaimod as arising by 
prescription should not aptly describe a 
right arising by 12 years’ adverse posses- 
sion under the Indian Limitation Act. All 
the facts necessary to determine this ques- 
tion were beforo the Court and although 
the point may not have been definitely 
raised until the case came before the Dis- 
trict Judge ID first appeal, it is nob a ease 
m which the parties were taken by sur- 
prise. 1 agree that isolated acts of trespass 
even if extending over a number of years 
would not be buffioient to found a claim by 
adverse possession. The present case, how- 
ever, IS one where the plaintiffs have 
openly and as of right claimed the fishing as 
theirs alone and have leased out the rights 
to Uccadars, who have exeioised those 
rights oontinuocsly and openly and without 
opposiipon for more than 12 years. 

In my opinion, the que&tion in all such 
ca es must be determined by reference to 
the nature of the right claimed and pro- 
ved to have been exercised. If it is a 
mete right to fish not excluding the lawful 


*(6) 11917) 2 Pat L. J. 3895s:89 I. 0. 777»1 P. 

Ii. W. 657. 
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owner ib would appear to be an easement 
within the description oC the word in the 
Limitation Act and oan be acquired by 
20 yeais’ uninterrupted enjoyment. If it 
IS an exclusive right of fishery it is, in my 
opinion, an interest in immoveable property 
and oan be acquired by 12 years' adverse 
possession involving an ouster of the right- 
ful owner. Such a right, in my opinion, 
contains all the essential elements of pro- 
perty and even if it may properly be des- 
cribed as a profit a prendre it has also the 
distinctive features of an interest in im- 
moveable property. In my opinion, even 
if S. 26 of the Act should be apphoable, 
this would not bar the operation oi Art. 
U4 and S. 28 if the right oame under both 
descriptions. 

It was contended, however, that in the 
present case there was no complete ouster 
of the defendants as it is found that they 
have tue right of oatohing small fish by 
hand at harvest time. This is a matter of 
such trifling importanoe that it does not, 
in my opinion, alter the nature of the right 
acquired by the plaintiffs. I would admit 
the appeal, set aside the decree of the trial 
Oourt and the lower appellate Court and 
decree the PlaintifiV suit, granting them a 
declaration of their rights m accordance 
with the findings of the learned District 
Judge on remand and issue an injunction 
upon the defendants restraining them from 
interfering with the Piaintifis m the exer- 
cise of those rights. The appellants arc 
entitled to their costs here and in each of 
the lower Courts. 

Mullick, J.— I agree. 

Appeal allowed. 
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Criminal Appeal No. 98 of 1922 decided 
on 28oh June 1922, from the conviction of 
S* J., Shahabad, dated, I8th May 1922. 

Evtd6no9 Act, 8. lil'^ProB&cuttonwttmss ~ Lea~ 
ding qw&tion without declaring witness hostile. 

It ia not op«n to the proaeoution to pat a ques- 
tion of the nature of oross examination to their 
own Wtiaeaa without deolacing him hostile and 
oroaa-examiumg him It is imprcpec lor the 
Court to allow the question; the question and t^e 
answer ate both inadmiBSiblc and cannot be taken 
into ooniideiitioB. [F. 64, Q. 


G, 0. Pai — for Appellant. 

AseU Govt, Advocate — for the Crown. 

Cotttts, J. — The appellant in this case, 
Jagdeo iSingh, has been oonvioied by the 
Sessions Judge of Shahabad ; under suVtion 
302 of the Indian Penal Code, and has 
been sentenced to transportation for life on 
a charge of shooting his father Matadin 
Smgh, about noon on the I5th of January 
last. 

The case for the prosecution is that on 
the morning of that day Matadin Singh 
was working at his kaluhar (place where 
sugarcane is pressed). At about noon one 
Beni Singh met Jagdeo going towards the 
kaluhar carrying a gun and a haversack. 
Shortly afterwards he met Barhamdeo 
Singh, a cousin of Jagdeo running towards 
the kulhar, he asked him why ha wag 
running and Barhamdeo told him that 
there had been a quarrel between Jagdeo 
and his father and that Jagdeo had gone 
and got his gun. He asked Beni to join 
him m running after Jagdeo which he did. 
When they oame near the kaluhar they 
saw Thakur Singh trying to stop Jagdeo.’* 
Matadin called out “ Jagdeo is always 
troubling me, if he kills me ho will suffer 
for lb afterwards”. Thereupon Jag ^eo poin- 
ted his gun at Ma'^^adin, fired it and Mata- 
din fell down wounded in the chest. At 
this time Baohi Ahir Thakur biogh Qarjan 
Dusaoh ana Rekha Ahir had come to the 
kaluhar, Jagdeo reloaded his gun and went 
oft towards the south. Mataain was then 
found to be dead. Bom told Dwarka Ahir 
Chaukidar, what had happened and Dwarka 
after going to the place and finding Mata- 
din dead went off to the thana and laid a 
first information. The Sub Inspector went 
to the spot and after making the inquest 
and sending the dead body for poet mortem 
examination he began his enquiry. Jagdeo 
was not to be found and when his house 
was searched there was no trace of the gun 
or the haversack, but on the 30th of 
January a gun and a haversack were found 
by one Ba,li Koiri, a resident of Cnaugam 
SIX milbs irom tae accused’s village, in his 
sugarcane field. A warrant arid subse- 
quently proclamation and attaohruent were 
issued agaiost Jagdeo and he eventually 
surrendered. I may mention that Jagdeo 
bad apparently served in tne army. The 
reason assigned by the proseouiuon for the 
commission of the crime is that Jagdeo 
objected to his father keeping a woman 
in the YiUage. 
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So far a? Mafiaflin's dealh i5 oonoernefl 
there oan be no tiotibt that he fliad from 
the effeote of a gunshot wound in the ohe<^t 
wbioh traversed the lower half of the left 
lung, *]f0 left ventricle of the heart and its 
oovering, the root of the left long up to the 
spine at the fifth dorsal vertebra A por- 
tion of a bullet was found in the wound 
and the shot appears to have been fired 
from a distance of ten to fifteen yards. 

The question is whether Tagdao fired 
the shot. The most important evidence in 
the case is the evidence of the witness 
Beni Sin«h. This witness's evidence is to 
the effect that on the morning of the day 
of occurrence, ha had been working at his 
sugarcane press and as he was going to- 
wards his home he m^t the accused going 
towards his father’s kiluhar carrying a gun 
and a khakuooloured haversack. The 
witness went nn and a little a^tar he mat 
Barhamdao Singh who was running after 
Jagden He asked him why he was running 
and Barhamdeo told him that there had 
been a quarrel betwean Tagdeo and his 
father and that .Tagdeo had gone for his 
gun He joined Barhamdeo in running 
after .Tagdeo and when they got near the 
kalnhar, they saw Thakur “ trying to 
stop "Tagdeo ao^ presently saw Tagdeo 
shooting his father. For corroboration of 
this eyidenoe tbe pro'^eoution relies on the 
evidence of three witnesses, Tagat Kahar 
Rame^hwar Ahir and Kadaru Singh. Jagat 
savs ha saw Tagdeo going towards the 
kaluhar with a gun shortly before he 
heard the shot Rameshwar Ahir deposes 
to the same effect ; and Kadaru Singh says 
that after ho heard the shot he went to 
Matadin's kaluhar and «aw Tagdeo there 
with what he thought was a gun ; the wit- 
ness, however, doe^^ not appear to bo quite 
sure of thi« as his sight is defective The 
learned Assistant Government Advocate 
contends that this is reliable evidence and 
should be believed and that with certain 
other* evidence and circumstances on which 
he relies it is sufficient to substantiate tbe 
prosecution case. 

The question is whether it oan be be- 
lieved and it has bean made impossible 
for us to come to a decision by the way 
in which the case has been conducted. 
As I have already indicated Beni’s evi- 
dence is the most important evidence in 
the case and it is attacked on three main 
grounds : (1) that Beni has a motive fo^ 
deposing against Tagdeo ; (2) that bo has ' 


given different accounts as to tbe 4is|anoe 
from which ha saw tue occur renoe ; and (8) 
that his ayldflnoa is inconsistent with the 
evidence of five witnesses who have been 
examined for the prosecution. 

For reasons which will presently ap- 
pear I do not propose to discuss the first 
point. The second ground for disSaUaylng 
Beni’s evidence is that ha stated in bis evi- 
dence in Court that ha was one ras»t away 
from the kaluh'ir at the time the shot was 
fired whereas to the police he stated that 
ha was at a distance of 10 higha^ or about 
400 yards, and it is urged that as there 
were crops, bushes and trees round the 
kaluhar, it is Impossible that Beni could 
have seen the ooourranoe. It apprars from 
the map which ’has been prepared in the 
case that there were crops, bushes and 
trees round the kulahar but the learned 
Sessions Tudge does not appear to have 
considered the question' of the place from 
which Beni is supposed to have seen the 
ooourranoe or whether it was possible for 
him to have seen it. Thera is no evidence 
on this point and the map preparad by the 
Sub-Inspector is useless. There is also 
nothing on the record to show where Beni 
is supposed to have met Barhamdeo. These 
are the very important pomts which are 
essential to a proper decision of the case. 

The next ground on which we are asked 
to disbelieve Beni’s statement is that his 
evidence is inoousistent with the evidence 
of the five witnesses, Thakur Singh, Baohli 
Ahir, Rakba Ahir, Garjan Dusadh and 
B^'thamdeo Singh who have been examined 
for the nro'^ecutiou in this case All these 
witnesses are ‘^aid by Beni to have witness- 
ed the ocenrrenoe ; further Barhamdeo is 
said to be the man who met Beni, told him 
about the quarrel and asked him to go with 
him; and Tha.kur Is said by Beni to have 
taken an active part in trying to stop 
Tagdeo from ‘firing. They all, however, In 
Court depose that they know nothing 
about the occurrence and that they did 
not. see Tagdeo either before or after the 
ooourrenoe. The Sub-Inspeotor states 
that they made important statements to 
him. In these oiroumstanoes the obvious 
oourao was for the prosecution to declare 
bhem hostile witnesses and ask to be allow- 
ed to cross examine them. If the Court 
allowed this, they could then have been 
cross-examined and their evidence could 
^"kave bean discredited. "What was done, 
i however, was that in the case of each of 
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the Thaknr, Baohh, Bekha and 

Garian the pro^aotiMon nut a question 
which oould only have bean allowed in 
oro'?*?- examination. In the ease of Thakur 
the question was 

“ Did you then ‘^ay (that is to the polioa) 

I saw the dead body of Matadin Singh and 
I saw Jagdeo Singh with a gun 

to which the witness replied. 

•‘W 

It was clearly not open to the prosecu- 
tion to put a question of this nature to the 
witness without deolaring him hostile and 
cross-examining him and it was improper 
for the Court to allow the qnestion This 
que'^tion and answer were inadmissible and 
thev cannot bo Hken into ooncideration. 
So far as the witne^'Jes HaehH ^hlr, Hekha 
Ahtr and Garjan Dusadh are eonoerned, wo 
do not know whaH the qnosti'^n aoked bv 
the pyoseeiition was hut the replies of 
Bachli and Bskha were 

**T did not tall the police that T had seen 
Jagdeo” and the renly of Garjan was, “I 
did not tell ^-he police that T saw .Tagdeo 
Singh going towards south with a gun.’* 

This evidence is not only inadmissible 
but it is useless for it could not as-^ist the 
Oonrt to judge whether the witnesses wore 
denying statements made to the Buh- 
Inspeotor nr nob. As to the witness 
Barhamdoo he was not asked any question 
about what ho said to the police and tho 
reason which the learned Sessions Tndge 
gives for disbelieving his evidence is that 
from his demeanour it appeared to him 
that he was oonsaaling something The 
learned Sessions Judge however made no 
such remark at the time of recording tho 
evidence. The result of this is that we 
have no means of judging whether these 
witnesses should be believed or not Tf they 
have denosed fal^^ely in Court their eyi- 
denoa could he discarded and the oa‘=e 
decided on the rest of the prosecution evi- 
dence. As it is, however, we have also 
these witnesses whose evidonoe we hAve 
no means of testing. 

There is other e-yidanoe on the record 
and there are many circumstances which, 
if we were to decide the oa^e now, we 
would have to consider, but I do not pro- 
pose to dicouss the case further because in 
my opinion it has been so unsatisfactorily 
conducted that the only course open to u» 
is to direct a retrial. 


I would accordingly set aside the oon- 
viotiou and sentence and remand tho case 
for retrial. The case will be tran'^f erred 
to the Sessions Judge of Saron for trial. 

Das, J : — I agree. 

Case remanded for retriaU 
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CouTTS AND Das, JJ. 

^ Kumar) Bamyad >PlatntifiP-Ap- 

pellant 

V. 

Chhedia Barhi and otJiArs — Defendants 
— ^Respondents. 

Appeals Noc? 70^. 746 and 747 of 1930, 
deoidod on 13th June 1923. from the 
Appellate decree Add!. Sub J. of Hazarl- 
bagh, dated 36th April 1990. 

Chota Naqmr Tsfiancv Act---Rent d«cf#6-- 
WxAcuiinn — OouH cannot exempt any portion of 
hoUmg from Bale. 

Ther* ia nol.Tiine; in tha Act wbioh would 
autsbori^e tbe Tourt to exemut from aale in axe- 
ontmn of ront decree, anv portion of » holding or 
to forbid an intending pnroba<ier to bid for a por- 
tion of it Tbe orlftt of Coart exempting tbe 
portions of tbe boldiaga from aale ia without 
juriadiotion end tbe aalea tbemaelveH which 
purport to exoinde tbe portions of tbe holdings 
which wi're put up foe sale are also olearly witbont 
jacisdiolion fP 66, 0. 1.] 

(b) Chotft Naq Ten, Act, S 213 — SxBoution Sale 
—^Sntt to set aside ts not barred, 

S ^13 of tbe act does not bar a suit to set aside 
an execution sale on account of want of juri^dio- 
tlon TP 66, C. 1 1 

S^vanandan Bai — for Appellant. 

Coutts, J - — Theco anneal'? ari<Jc ont of 
suits broui?ht to set aside sales m execu- 
tion of decrees on tbe ground of want of 
jnrisdiotion. Tbe case is a somewhat 
curious one. 

Krimar Ramvad Singh, the plaintiff, 
brought suitfl against three persons Jbamna 
Dusadhh, Chhedia Barhi and Looban Koeri 
for arrears of rent The enits were under 
the provisions of tbe Civil Procedure Code; 
decreed and on anplying for execution the 
defendants* holdings were put up* for sale 
in the ordinary course. On the date fixed 
for the sales the plaintiff applied for per- 
mission to bid and permisqton was granted 
by tbe Deputy Collector with the reserva* 
tlon that the plaintiff should not be allow- 
ed to bid for the defendants* ghars and 
Qharharis. The plaintiff alleges that he 
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hua no kno’wleage o* this reservation ; he 
bid for and purohased the holdings, the 
sales were confirmed and it was not until 
after the confirmation of the sales that the 
plaint!^ discovered that the ghars and 
gharharia had been exempted. His conten- 
tion is that in exempting these portions of 
the holdings the Deputy Oolleotor acted 
without iurisdiotion and ha has consequent- 
ly brought these suits to set aside the 
sales. 

The suits were dismissed in the Oourt of 
first inetanoe and the decisions having been 
upheld on appeal the plaintiff has again 
appealed to this Oourt. The defendants at 
the time of the trial alleged that the ghara 
and gharbctris were no portions of the 
holding ; this, however, was found against 
them by the Court of first instance, and 
apparently on appeal the question was 
not raised so that wo must now take that 
the ghara and gharharia are parts of the 
holdings. The only questions, therefore, 
which remain are whether the Deputy Ool- 
leotor had jurisdiction to exempt these 
portions of the holdings and whether for 
this reason the sales were without jurisdic- 
tion. The whole holdings ware put up for 
sale and I can find nothing in the Ohota 
Nagpur Tenancy Act which, would autho- 
rise the Deputy Oolleotor to exempt any 
portion of a holding or to forbid an intend- 
ing purchaser to bid for a portion of it. In 
these circumstances it seems to me that 
the order of the Deputy Oolleotor exempt- 
ing these portions of the holdings from 
sale was without jurisdiction and if this is 
so. clearly the sales themselves which 
purport to exolade these portions of the 
holdings which were put up for sale are 
also clearly without jurisdiction. Both the 
Courts below have referred to the f aot that 
the plaintiffs might have made an applica- 
tion under section 213 to set aside the 
sales apd thev seem to think that because 
the plaintiff did not do this he is not enti- 
tled to succeed in these suits, I am 
unable to understand this view. It is true 
that the plaintiff could have made an 
application under section 213 but the fact 
that he di^ not do so certainly cannot bar 
the suits. In my view the sales were 
without jurisdiction and should be set 
aside. I would accordingly decree these 
appeals 

Dae, J. : — I agree. 

Appedla diamiaaed. 
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Dawson Miller, 0. J. and Mulliok, J, 
Mt. Sarhan — Defendant- Appellant 

V. 

Phudo Sahu and othera - Plaintiff s- Res- 
pondents. 

L. P. A. No. 1 of 1922 decided on 25lh 
July 1922 against Judgment of Buoknill, J. 
in S. A. No. 470 of 1920, dated 13th 
December 1921. 

(a) Otvtl P O.t 8. 11— not tame fn ihi 
iu)o-^SmUSectfon doaa not bar tt^sequent suit 

Where in a previous auife by defandant against 
plaintiff, the former’s claim to let oat the water 
on hiB land through a Partioulae opening, waa 
denied and in the present auit the plaintiff olaimed 
a prescriptive right to a flow of water from the 
defendant’s land, to hia own, held that the iasuea 
in the two suita were not the aame and the present 
suit is not barred by reajuiteata, fp. 88. 0. 1.] 

(b) Ejaaemenis Aot, 8, Owner of land ean^ute 
water falling thereon or aVow it to flow naturally 
on to hr a neighbour' a land — Scope. 

Every land-owner has a natural right to ool- 
leot and retain upon his own land the eua^aoe 
water not flowing In a defined channel and put It 
to such use as he may desire He may also allow 
it to .flow away in the usual course or oaiara 
upon the lower lands of his neighbour and oannot 
be bound to prevent it from so doing He oannot 
do this, however, by an artifioial discharge upon 
his neighbour’s land unless he hns acquired suoh 
an easement which his neighbour ia bound to 
submit to. Tf he should acquire suoh an ease- 
ment, the owner of the servient tenement acquires 
no reoiprooal tights as against the owner of tbs 
dominant tenement with regard to the flow of 
surface water, that is, water not passing through 
a defined channel. CP. 68, 0 1.] 

fo) Easementa Act, 8. B0-^8ervient owner Oan- 
not compel ecoereiae of Eaaement right 

The owner of the servient tenement oannot 
compel the owner of the dominant tenement to 
continue the eieroise of his right even whore that 
right has been oreroised uninterruptedly for over 
20 years and even if its aferoiso should be banefl- 
oial to the servient; tenement [P. 68, 0 1 ] 

(d) Eaaements Act, 8. IB^Right to flow of 
water — Eaaemant right can he elatmed only in 
reaped of water flcwina m defined channel 

Before the right to the use of water can be the 
Bubjeot of an easement by prescription or grant it 
must be water flowing through a defined and per- 
manent channel The essential features from 
which a grant or arrangemeut whereby the right 
olaimed may be presumed to rest in Bome legal 
origin are that there should be » permanent chan- 
nel, artificial or otherwise, or indeed a defined 
channel of any sort oondnoting the overflow of 
water and that the overflow should be controlled 
or directed in any particular course : 6 T A. 8S; 

^oll- [P 68, 0. 2.] 

(e) Oivil P. C., O- 1, r. ^-f-Claim of eaaement 
agatnat several 'Proprietor a— -One only ohatructing 
•—Suit against him — Joinder of othsr proprietors is 
not neeeamry 

Where a plaintiff olaims an easement over the 
laffd of several proprietors one of whom obetruots 
the easement while another adjacent to his land 
does not do so, saoh othee is sot a necessary 
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PActy a ciuit by tb« plaintifi agaiast the ob- 
Bttuotof [P. 10. 0.2] 

I^aresh Chandra Sinha and Jagannaih 
Prasad — tor Appallaob. 

Sultan Ahamad and S. Das — for Res- 
pondenf}s. 

Dawson Millei*, C. J. This is an 
appeal by bhe Defendant under bha Lasers 
Paiiepti againsb a decision of Mr. JusMoe 
Buoknill daled fche 13i»h December 1921. 

The snib was inslibubed by the Plaintiffs 
as proprietors of Jaglr Ram Krishna Sube- 
dar claiming a prescriptive right to irrigate 
their lands from the surface water flowing 
from the Defendant’s held which has been 
banded up and collects a considerable quan- 
tity of surface water during tbe rainy sea- 
son. They also claimed an injunobion 
restraining the Defendant from cutting the 
southern bund of her land at any place 
whatsoever for the purpos'i of draining off 
the water which accumulates on the north 
sidp of the bund. In order to appreciate 
the points in dispute, it is necessary shortly 
to indicate the position of the Plaintiffs’ 
and Defendant’s land respectively and that 
of other adjoining holders. The plaintiffs* 
held in which the water accumulates is 
roughly <iquato in shape, On the north and 
south boundaries there are bunds which 
have been in existence for many years. On 
tbe east and west sides there are also rid- 
ges or addas of less height than the bunds. 
Immediately south of the Defendant’s field 
is the land of Mr. Grant who is not a party 
to this suit. Immediately to the west of 
the Defendant’s field is tbe land of Dip 
Narain who also is not a party to this suit, 
South of Dip Narain’s land and west of that 
of Mr. Grant, lies the Plaintiff’s land which 
is accordingly situated to the south-west 
of that of the Defendant. The whole of tbe 
land slopes generally from tbe north-east 
to the south-west, that of tbe defendant 
being higher than that of the Plaintiffs or 
of the other persons just mentioned. To 
tbe northward and eastward, the land is 
still higher and tbe surface water fiows 
generally in a south-westerly direction. 
The origin of these bunds which lies on the 
Defendant’s land does nob appear from the 
evidence, but it has bean assumed that the 
northern bund was erected many years ago 
in order to divert the water flowing down 
towards tbe Defendant's land whilst that 
to the south was no doubt erected in order 
to retain the water, tbe flow of which was 
ooolrolled by an opening in the northern 
extiODoity of the eastern addo* By insert- 


ing a hollowed palm trunk through tbe adda 
in this position the water can be allowed to 
flow in or can be kept out at will provided 
it does not rise above the height of the 
eastern adda. It appears that there i$, a dip 
in the Defendant’s land to the soutnward, 
tbe lowest level being somewhere about 
the middle of the southern bund.^ Towards 
the eastern end of that bund which is 
where the land is a little higher than in 
the centre there is a cutting through the 
bund whereby the water when it aocunau- 
lates and rises to that point esoapes to the 
southward and flaws in a south- wetsterly 
direction over Mr. Grant’s land and it Is 
possible and parhapa probable that some of 
It eventually finds its way on to the land 
of the Plaintiffs. Before the water rises, 
however, to this level, some of it escapes 
over the western adda of the Defendants 
field and flows across the land of Dip 
Narain to the westward and eventually 
finds its way over the surface oa to the 
Plaintiffs’ land In the north-eastern 
corner of the Plaintiffs* land south of that 
of Dip Narain and south-west of that of 
the Defendant there is a tank belonging to 
the Plaintiffs which has been in use for 
many years and in which they ooUeot 
the surface water for the purposes of irri- 
gation. Through bhe north-western corner 
of the Plaintiffs’ tank there* is a cutting 
through which water is allowed to flow 
into tbe tank. Tbe water thus aooumu- 
lated by tbe Plaintiffs no doubt includes 
some of tbe surplus water which flows 
across the western adda of the Defendant’s 
land on to the land of Dip Narain and 
eventually into the Plaintiffs’ tank. II is 
found as a fact by the lower appellate 
Court, by which findings we are bound, 
that the water escaping from the Defend- 
ants’ land is water nob flowing in any 
channel but flowing over the surface and 
ultimately finding its way into the land of 
Dip Narain and thence into the Plaintiffs 
tank whence it flows out into tbe Plaintiffs’ 
land after over-reaching the banka of the 
tank. It appears that the Defendant has 
out a second opening somewhere about the 
middle of the southern bund whereby the 
water instead of accumulating on her land 
and flowing eventually on to that of the 
Plaintiffs now escapes on to the land of 
Mr. Grant so that the Plaintiffs* supply 
from this source has been out off. 

In the year 1877 or shortly beforOf 
it appears that the Defendant’s predeoes- 
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not ouii an opening through the bund in 
about the same position aa to that wbioh is 
now oomplained of. This opening was 
subsequently filled up by Mr. Grant’s 
predaeessor and by the predecessor of the 
Plaintiffs, A suit was thereupon institu- 
ted in that year by the predecessor of the 
present Defendant against the predecessors 
of the present Plaintiffs and Mr. Grant 
claiming damages and an injunction to 
restrain them from filling up the cutting 
which he had made. The Plaintiff in that 
suit rested his case upon a prescriptive 
right to discharge the water accumulated 
on his land, on to the land of Mr. Grant 
and one of the issues in the case was 
whether the Plaintiff in that suit had 
acquired such a prescriptive right. The 
defence set up by the present Plaintiffs’ 
predecessor, as far as can be gathered 
from the judgment of the Munsif, who 
triad the suit in 1877 and of the District 
Judge, before whom it went on appeal in 
1878, appears to have been that there 
never was a cutting through that part of 
the bund and consequently it was never 
filled up by the Defendants. The Munsiff 
found as a fact that the passage had exis- 
ted in that spot for more than 30 years 
and for this » reason came to the conclu- 
sion that the Plaintiff bad a prescriptive 
right to keep that passage open. On 
appeal the learned District Judge found 
that the passage m question had not been 
in existence for any length of time but 
had been recently out and that ithe Plain- 
tiff in that suit had not acquired the 
prescriptive right upon which his claim 
was founded. He accordingly dismissed 
the suit. 

In the present case the learned Munsif 
before whom the case came for trial found 
that the Plaintiffs had acquired by pres- 
cription a right to receive the overflow of 
water from the Defendant’s land and that 
the Defendants could not interfere with 
that •right by cutting the bund in the 
middle and granted a permanent iniunotion 
restraining the Defendant from cutting the 
bund. He further was of opinion that 
the righy cf the patties were- concluded by 
the previous judgment of 1878 to which I 
have referred above. 

The learned Subordinate Judge, before 
whom the case came on appeal, consider- 
ed that the Plaintiffs could acquire no pre- 
scriptive right in the circumstances proved 
M il WAS rcftUy A case of a serviciil tene- 


ment claiming an easement against the 
owner of the dominant tenement He fur- 
ther considered that although the Plaintiff’s 
tank may have been In existence for over 
20 year the Plaintiffs could acquire no 
prescriptive right to the surplus surface 
water which did not flow through any 
defined chaunol upon the Defendant’s land 
to their tank. The learned Subordinate 
Judge, further, whilst stating that no con- 
tentions as to res juitoata had been argued 
before him, pointed out that the question 
whether the predecessor of the Plaintiffs 
had any right of casement was not the 
subject matter of the previous suit and 
was not decided thereon. He accordingly 
allowed the appeal and dismissed the 
claim. 

A second appeal was pref ei red by the 
Plaintiff to this Court and was heard be- 
fore Mr. Justice Buoknill. He was of opi- 
nion that the Defendant was estopped by 
the decision in the previous suit Jrom 
patting forward the defence that she was 
entitled to out the bund as she pleased and 
that this concluded the matter. He was 
further of opinion that the decision of the 
Judicial Committee in Ramessur Pershad 
Narain Singh v. Koonj Behary Pattuk (1) 
laid down a principle which was applicable 
to the facts of the present case and that 
a grant might be presumed in favour of the 
Plaintiffs to the right to the surplus water 
flowing on to the Plaintiffs’ land from that 
of the Ddfendanb’s. From this decision 
the present appeal is brought. 

Two points have been argued before us 
on behalf of the Appellant, flrsb, that the 
previous decision cannot act as res judioata 
in the present case and secondly, that on 
the facts found by the learned Subordinate 
Judge, the Plaintiffs could acquire no right 
of easement such as they claimed. With 
regard to the first point the question for 
determination and the only question which 
was decided m the previous suit was 
that the present Defendant, or rather 
her predecessor at that time, bad acquired 
no prescriptive right to discharge the 
overflow of water from her land through 
a cutting in the middle of the bund 
on to the land of Mr. Grant and there- 
fore could not maintain a suit for 
damages against the predecessors of the 
present Plaintiffs or Mr. Grant for filling 
up the cutting which she had no 'right to 

•(1) (1878) ^ Oal. 68S=6 I. A. Sae. 8(^0 



68 Patna 


192 ^ 


MT. BABB AH V. PHUDO SAHU (DftWSOn Miller, 0. J.) 


make. ' The qaestion 'whether or not the 
present Plaintiffs had acquired by pras- 
oriptioQ the right to a flow of water 
from the Dafendant's land was not deoided 
In that suit. All that was decided was that 
the Defendant had not at that time acquir* 
ad the presoriptiva right upon which the 
claim for damages was based. If the Defen- 
dant with the consent of Mr. Grant should 
make a cutting through the middle of the 
bund so as to let the water flow on to the 
latter’s land It is difficult to see how any- 
thing deoided in the previous suit would 
give the Plaintiffs any right to object. Mr, 
Grant is not a party to the present anit 
and we are nob called upon to decide what 
the rights as between the Defendant and 
Mr. Grant may be, and it seems to me clear 
that the Plaintiffs could not maintain an 
action merely because the rights of a third 
party may possibly have been infringed. 
In so far as the suit is based upon any 
question of res judicata I think it must 
fail.* 

With regard to the second point it must 
be remembered that no question arises in 
this case of water flowing in any defined 
channel either natural or artificial from the 
land of the Defendant to that of the Plain- 
tiffs. The right claimed is that to the 
surface water collected for a time upon the 
Defendant’s land and, after reaching a 
certain height, allowed to escape not by 
any defined or permanent channel or water 
coarse but over the surface of the neigh- 
bouring land of Dip Karam and thence on 
to the land of the Plaintiffs. I think it 
may be conceded that every land owner 
has a natural right to collect and retain 
upon hi5 own land the surface water not 
flowing in a defined channel and put it to 
such use as he may desire. He may also 
allow it to flow away in the usual course 
of nature upon the lower lands of his 
neighbour and cannot be bound to pre- 
vent it from so doing. He cannot do this, 
however, by an artificial discharge upon 
his neighbour’s land unless he has acquired 
an easement which his neighbour is bound 
to submit to. It he should acquire such an 
easement the owner cf the servient tene- 
ment acquires no reciprocal rights as 
Against the owner of the dominant tene- 
ment with regard to the flow of surface 
water, that is, water not passing through 
a defined channel. The owner of the 
servient tenement cannot compel the 
oi the dominitnl tenement to 


continue the exercise of his right eveui 
where that right has bean exercised an in* I 
terruptedly for over 20 years and even iff 
its exercise should be beneficial to the ser- 
vient tenement [See Arkwright v. Gijl (2), 
Mason v. Shrewsbury and Hereford By, Go. 
(3) and Khoorshed Hossain v. Teknarain 
Singh (4)]. The Indian Easements Act of 
1382, which however, does not apply to 
this province, also recognises this principle 
subject to certain restrictions as to notice. 
In the present case it appears to me that 
the Defendant had either aoijulred an ease- 
ment to allow the surplus water accumulat- 
ed on her land to discharge on to the land 
of Dip Narain and eventually on to that of 
the Plaintiffs or the water flowed there in 
the ordinary course of nature. In either 
case the Plaintiffs have no right of com- 
plaint if the Defendant should cease to 
exercise that right or to interfere with the 
surface water accumulating on her land so 
as to prevent the surplus flowing m the 
direction in which it previously flowed. If 
the Defendant has acquired an easement, 
she cannot be compelled to exercise it. In 
fact the evidence shows that the inflow of 
water on to the Defendant’s land can be 
controlled at will, at all events until it rises 
so high as to flow over the adda or ridge on 
the eastern side. If, on the other hand, 
the water flows naturally over the Defen- 
dant’s land towards that of the Plaintiffs 
it is surface water not flowing through a 
defined or permanent channel and the 
Defendant can aooamnlate it and use it for 
her own purposes or allow it to flow away 
as she may choose. If she outs an opening 
through the bund and lets it escape in that 
way by artificial means, the only person 
who could object is the owner of the land 
on to which it so flows and not the Plain- 
tiffs on to whose land it does not 'flow. 1 
think it must be taken as settled law that! 
before the right to the use of water can be 
the Subject of an easement by prescription 
or grant it must be water flowing through 
a defined and permanent channel. In the 
case of Bameswar Fershad Narain Singh 
V, Koonj Behary Fattuk (1) relied upon by 
the learned Judge, whose decision is now 
under appeal, the facts were entirely 
different. In that ease 4he right claimed 
was a right to water flowing through an 
artificial water course from one tank on 


(2) 11889) 5 M. & W. S08=a H. & H. 17. 
i8) (1871) 6 Q. B. 678=40 L. I Q. R 398. 
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Ihe DefendanI’s land bo anobhat lank on 
Iba boundaries of lha Plamliff’s and Dafaa- 
danl’s laud and Ibenoa carried by several 
channels lo the Piainliff’s land for the pur- 
poses^f irrigalion. This oonsbruolion had 
been in use for a graal number at years 
whan Ihe Defendant obsiruolad Ihe water 
channel and diverted the course of the 
water which otherwise would have flown 
Into the tank from which the Plaintiff s 
lands were irrigated. In my opinion that 
decision was no authority for the propo- 
sition now contended for. In that case the 
question for decision was whether the 
Plaintiff could acquire by long user an in- 
defeasible right to the surplus water flow- 
ing from a reservoir on the Defendant's 
land through a permanent artifloial water 
course to a smaller tank at a lower * level 
on the confines of the Plaintiff’s land from 
which the Plaintiff had from time imme- 
morial irrigated his own lands. It was 
found that the tanks and water courses 
were of a permanent nature indicating that 
a permanent and connected system of irri- 
gation for what were then the Plaintiff's 
and Defendant’s mouzas, beneficial to both, 
was by these moans provided, and the fact 
that the lower reservoir was built mainly 
on the Defendant's land led irresistibly to 
the conclusion that it was constructed byi 
or with the consent of, the then owner of 
that mouza, and it was evident from Its 
situation that its main, if not the only, use 
was to store water for the convenient irri- 
gation of the Plaintiff's mouzas. It was 
proved that the water had been used in 
this manner for irrigating the Plaintiff’s 
•mouzas from a time beyond living memory. 
It appeared to their Lordships that, from 
all these facts, a presumption fairly arose 
that the enjoyment had lan origin which 
conferred a right. 

In the present case it seems to me that 
the essential features from which a grant 
or arrrangement whereby the right claimed 
may be presumed to rest in some legal 
origin are absent. There is no permanent 
channel, artificial or otherwise, or indeed a 
defined*ohann6l of any sort conducting the 
overflow of water from the Defendant's, 
land to that of the Plaintiffs. The over- 
flow is not controlled or directed in any 
particular course. It escapes in the first in- 
stanoe on to Dip Narain’s land and thence 
flows over the surface in such Erection as 
the laws ot grayity in the present state qI 


the land may dictate. If Dip Narain should 
erect a tank and intercept it, or divert by 
constructing channels to irrigate his land I 
apprehend he would be within bis rights 
in so doing. The fact that the overflow 
from the Defendant's land helps to All the 
Plaintiff’s tank is a purely fortuitous oir“ 
oumstance depending partly upon the ac- 
quiescence of Dip Marain and partly upon 
that of the Defendant who can control the 
inflow of water upon her own land to the 
extent already mentioned. The facta of 
the present ease appear to me to bring it 
directly within the principle of the deci- 
sion in Altafuddin v. Aso Khadam (5) and 
other oases cited by the learned Judge, the 
correctness of which he acknowledged. But, 
with great respeot to his opinion, 1 think 
he failed sufficiently to appreciate the 
fundamental distinction that exists bet- 
ween the class of oases just mentioned and 
the case where, 'as in Bameswar Pmad 
Narain Singh v. Koonj Beharg Pattuk (1), 
a legal origin to ’the right claimed n^y be 
presumed. In the last mentioned case the 
facts pointed irresistibly to one conclusion, 
namely, that a permanent artificial oon- 
struotion had been made at some period 
beyond living memory for the very purpose 
of irrigating the lands of which Ihe Plain- 
tiff was the owner at the date of the suit. 
1 can find nothing in the facts found in 
the present case which could reasonably 
lead to such a conclusion. In my opinion 
the learned Subordinate Judge rightly 
appreciated and gave effect to the princi- 
ples applicable to the case. I think the 
appeal should be allowed, the judgment 
and decree appealed from should be set 
aside and the suit dismissed with costs 
here and in each of the Courts below. 

Mullick, J. : — In this case the facts 
found are as follows. 

The surface water from the hills on the 
north when it reaches the Defendants em- 
baukment, marked plot No. 195 on the 
survey map, branohes off to the east and 
west. A pipe constructed out of the trunk 
of a palm tree has been put in at the eastern 
end of this embankment through which the 
eastern branch flows into the Defendant’s 
Plot No. 196 ; the water in the western 


^ (5) (1913) 18 0* u I 181 »a 0 1, 0. 313«17 a 
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bran«h«eniers Mr. Dip Narain Singh's land, 
plotB Nos. 156 and 158 at some point on 
their northern honndary and Hows down 
south and south-west to the lands of the 
PlaintifiTs, namely, plots Nos. 169, 153, 154 
and 146. The water from the eastern 
hranoh is next ooUeoted in plot No. 196 by 
means of an embankment on the south 
marked plot No, 197 and *' ails ” or ridges 
on the eastern and western boundaries. 
Owing to a depression along the southern 
embankment the water oolleots there in 
oonsiderable quantities, t At the eastern end 
of plot No, 197 there in an opening which 
lets out the water first into the eastern and 
then to the western parts of Mr. Grant’s 
land, which lies immediately to the south, 
but when notwithstanding this outlet the 
accumulated water is sufficiently high, it 
flows over the western ridge into Mr. Dip 
Narain’s plot No. 166 and enters the Plain- 
tiffs’ tank, plot No. 164, by an opening at 
the north-west corner of the tank. In 1877 
the pcresent Defendant’s predecessor brought 
a suit (No. 370 of 1877) against the pr^ 
decessor of the Plaintiffs and Mr. Grant’s 
predecessor who were respectively Defen- 
dant No. 1 and » Defendant No. 2 in that 
suit alleging that he had a prescriptive 
right to discharge his surface water through 
an opening in the middle of tbe southern 
embankment and claiming damages against 
the two Defendants for filling up the open- 
ing. That suit first ended in favour of the 
Plaintiff In a decree which declared the 
siae of the opening which the Plaintiff was 
entitled to maintain, but on appeal tho Dis- 
trict Judge reversed the Munsiff’s decree 
and dismissed the suit. 

In tho present suit the Plaintiffs allge 
that in 1917 tbe Defendant, who is the 
sucoessor-in-intorest of the Plaintiff in the 
former suit, again out an opening in the 
middle of the embankment and by diverting 
the water, which used to flow into his tank 
plot No. 164, caused damage to the extent 
of Bs. 100. The Plaintiffs accordingly ask 
for a declaration and iniunotion and dama- 
ges. 

The Munsiff decreed the suit and issued 
an Iniunotion upon the Defendant restrain- 
ing her from depriving tbe Plaintiffs *' of 
the enjoyment of the current of water in 
the bed of tbe southern bund up to a limit 
of 6 Lagas sontia to north and 6 leigas east « 

Ip ivppit" 


The Subordinate Judge having on ap- 
peal set aside that decree and dismissed the 
whole suit, the Plaintiffs prefer the present 
second appeal. 

Now. the first question that arises is, 
whether the judgment of the District Judge 
in Suit No. 370 of 1877 constitutes res 
judieata. In my opinion it does not. Al- 
though in that suit the Plaintiff alleged 
that tbe object of Defendant No. 1 in fill- 
ing up the opening was to fill his own tank 
with the surplus surface water by divert- 
ing it westward and although tbe Oourt 
found that if no opening was made in the 
middle of the embankment, the eastern 
lands of Defendant No. 9 and the tank of 
Defendant No. 1 wonld be benefitted no 
issue was either expressly or by implication 
raised as to the right of the Defendant No. 
1 to have the opening closed or as to his 
right to compel the Plaintiff to dieoharga 
his surplus water westward into the tank 
of the Plaintiff. No question was directly 
and substantially raised or triad as between 
the Plaintiff and Defendant No, 1 in that 
suit as to the right of Defendant No. 1 to 
any surplus water at all, All that was 
decided was that as against tbe Defendant 
No. 2, the Plaintiff had no prescriptive 
right to let out his water by the newly 
made opening in the middle and that De- 
fendant No. 1 by assisting Defendant No. 2 
to block up that opening had not committ- 
ed any tort. 

In these circumstances, the learned Sub - 
ordinate Judge was right in holding that 
the decision in Suit No. 370 of 1877 does^ 
not debar the present Defendant from resis- 
ting the claim of tbe Plaintiffs. I agree 
that the decree in that suit conferred a 
right upon Defendant No. 2 but none upon 
Defendant No. 1. 

The next question is, whether the Plain- 
tiff’s suit must fail on the ground of the. 
non- joinder of Mr. Dip Narain Singh. Now 
it seems clear dhat if a Plaintiff claims an 
easement over the lands of several pro- 
prietors, one of whom obstructs the ease- 
ment while another adjacent to his land 
does not do so, then there is no reason 
why he should seek any relief against the 
latter. The learned Subordinate Judge’s 
view that an adjudication cannot be made 
in this suit without the prefienoe of Mr. 
Dip Narain Singh does not seem well 
ioundidt 
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I do nol also agree wilh Ihe learned 
Snbordinate Judge's view that Ibis is a 
ease in whioh Ihe owner of a servieni lene- 
meni is seeking lo compel Ihe owner of 
Ihe j3ominanl leneraeni lo oonlinue Ihe 
easenfbnl for his benehl. There is no find- 
ing lhal Ihe DefendanI as proprielor of 
plol No. 196 has a righi to disoWge his 
surface water on to Ihe Plaintiffs' land and 
the Plaintiffs have nol been shown lo be 
Ihe owners of a servient tenement in 
respect of an easement enjoyed by the 
Defendant. 

Bnl in my opinion the ground on which 
Ihe Plaintiffs must fail seems Id be this. 
The water is surface water; the Defend- 
anI has a perfect right lo do what she 
pleases with it; the Plaintiffs can have no 
right to Ihe water acoumulaled within her 
land unless they can establish a grant or 
contract. The Defendant may be liable in 
damages to Mr. Grant for making an open- 
ing in the middle of Ihe southern embank- 
ment but lhal does nol give the Plaintiffs 
any right lo relief. In my opinion there 
is no satisfactory evidence of the existence 
of a grant or contract between the prede- 
cessors of the parties by whioh the Plain- 
tiffs are entitled to have Ihe water accumu- 
lated in Ihe southern part of the Defen- 
dant’s land so that it might overflow the 
western ridge. The learned Subordinate 
Judge appears to have considered this 
matter and to have found that Ihe Piain- 
tiffs had not made out any case for the 
application of the rule in Bamesw(xr Per- 
shad Narain Singh v. Koonj Behary 
Pattuk (1). It is contended on their behalf 
that the embankment at plot No. 197 was 
put up over a hundred years ago for the 
benefit of all the neighbouring owners and 
that some arrangement must have been 
then made by which the Plaintiffs were 
entitled to fill their tank with the surface 
water from plot No. 196. No doubt the 
finding of the District Judge in Suit 
No. 370 of 1877 that the predecessor of the 
Plaintiffs was then claiming such a right 
is some evidence in favour of the plaintiffs, 
but there was no finding by the District 
Judge ^ 3 n this point and the learned Subor- 
dinate Judge in the present case was ap- 
parently unable to find in spite of the length 
of the Plaintiffs’ enjoyment that any grant 
or arrangement was ever made. Before 
him the Plaintiffs appear to have 
directed their efforts at establishing two 
points ; fir&tlyi that they had an exclusive 


and unrestricted right to, the whole of the 
surface, water and, secondly, that they bad 
a right to the water before it entered plot 
No. 196. As to the former right the Sub- 
ordinate Judge found that it was not claim- 
ed in the Munsif's Oourt and as to the 
latter right that it was not claimed in the 
plaint. The opening in the northern em- 
bankment (plol No. 195) by which the 
Defendant lets the surface water into her 
plot No. 196 cannot be called an artificial 
channel, nor is there any finding that the 
latter plot formed an artificial reservoir 
which was maintained by the defendant 
for the benefit of the Plaintiffs. The claim 
of the Plaintiffs to any easement in the 
water cannot be accepted. 

The appeal, therefore, must succeed. 

Appeal allowed, 
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Das and Adami, JJ. 

Ghintamani Mahapatra and others — 
Plaintiffs. Appellants 

V. 

Satyahadi Kar and nnolhar— Dafen- 
dants-Be^pondeots. 

Appeal No. 4 of 1921, decided on 29th 
Nov. 1921 from the Appellate decree of the 
D. J., Cuttack, dated 31st August 1920. 

(a) Bmdu Law^Jomt Jamtly-^Deht by oM 
member — All members are Itabie %j oredi^tar prove9 
mcemty or bona fide mqutry. 

A oreditoc is entitled to a decree afl against the 
entire joint family, if he can eetabliah that there 
was legal neoeaaity tor the loan taken by one of 
the members of the joint family. If he is unable 
to establish legal necessity, he is still entitled to 
succeed, if he shows that there was representa- 
tion made to him as to existence of a legal neces- 
sity and that he made an honest enquiry aud that 
he was satisfied that there was such a necessity. 

fP. 73. 0 11 

(b) Evidence Actf S. 114 — Eatlure to get third 
persons to produce account books — Swt cannot Jail. 

It is often impossible for a creditor to compel 
third parties to prodncc their account books, to 
prove that money is actually due to them and the 
suit cannot fail because the third parties did not 
produce the account books. LF. 73, 0. 1.] 

Damodar Kar — for Appellants. 

Biohitranand Das — for Respondents, 

Das, J.— This case must go back. The 
learned Judge has decided the first issue 
in favour of the appellants. He has oome 
to the conclusion that Narayan, who exe- 
cuted the document, and Satyahadi were 
joint. On this finding the plaintiff is 
entitled to a decree as against the entire 
joint family if he can establish that there 
was legal necessity for the loan. The 
learned Judge in discussing the auestion]o( 
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legal n^oessily records a finding lhal the 
minor rcspondont is not bonnd j but his 
judgment is very nnsatislaotory on this 
point. He says that the case of the plain- 
tiff is that Bs. 190 was required for paying 
off the debts of three mahajans. He ap- 
parently declines to consider this question 
because the khatas kept by the mahajans 
have not been produced. But surely it 
was Unnecessary for the plaintifft and it 
may have been impraoticable for hina, to 
compel the mahajans to produce the ac- 
count books. The onus is undoubtedly on 
the plaintiff to prove that there was legal 
necessity for the loan. But if ha is unable 
to establish legal necessity, he is still en- 
titled to succeed if he shows that there 
was a representation made to him as to 
the existence of a legal necessity and that 
he made an honest enquiry and that he 
was satisfied that there was such a neces- 
sity. That Is the question which the 
learned Judge should have decided. It is 
?ery often impossible for the creditor to 
compel third parties to produce their ac- 
count books and the plaintiff's suit cannot 
fall because the third parlies did not pro- 
duce the account books. 

The Oourt to which we propose to send 
back the case must determine, first, whe- 
ther there was a legal necessity ; and, 
secondly, if there was not, whether a re- 
presentation was made to the plaintiff that 
there was a legal necessity and whether he 
made an honest enquiry about the existence 
of the legal necessity and was satl'^fied that 
It did exist. 

We allow this appeal, set aside the judg- 
ment and decree of the Court below and 
send the case to the lower appellate Oourt 
for decision according to law. The cost? 
will abide the result. 

Adami, J.:—I agree. 

Case remanded. 
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DA.W90N MlbliBB, 0. J. AND MoLtilOK J. 
(Sheikh) Abdur BaAman -"Defendant- 


Appellant 
Sheikh Wali 


V. 

Mohamad — 'Plaintiff* Bes- 


pondent. 

L. P. A. No. 3 of 1933 decided on 13th 
July 1922 against a judgment of Buok- 
nill, J. in S. A. No. 360 of 1930, dated 14th 


December 1931. 

(a) Mahomidan Law-^AHenatwn hu widow in 
pomsaiovk jor dower deH-^No transfer of dower 
aebt-^AHenee cannot retain poseeesm after widow's 
death as again^ heirs of widow . » 


Tnan instrumant of sale by a Mahomedan 
widow in possessioa of bei busband'a estate in 
lieu of hei dower debt, it was reoited that she Was 
In possession both by virlne of inheritanoa and 
in lien of dower bebt, and the deed purported 
only to transfer the proprietary interest and all 
rights, title and interest which the vendor had m 
the tended properties but not her dower debt. 

Eeldiiho transferee after the death of the 
widow was not entitled to retain possession of the 
estate excepting the share to which the widow 
was absolutely entitled and the heirs of the 
widow’s husband were entitled to roeoTor posses- 
sion. 

Per Dawson Miller, G. J —It is not possible lot 
a Mahomedan widow to transfer the lien on the 
property so as to be binding after her life time 
without transferring also the dower debt beoauae 
the lien on the property which gives the widow 
the right to possession until the debt has been 
discharged, is not an interest m property which 
can be eavered from the right to dower and trans- 
ferred as a separate interest. A transfer or pos- 
session of the property forming the security for 
the dower debt would not enure to the benefit of 
the transferee after the widow’s death whan the 
dower debt passed to her heirs The possession 
of the donee in such a oase must be regarded as 
oonstruotive possession ot the widow fP. 74, 0 1.] 

Per MulltcK /.—The right of Muhammadan 
widow to retain possession of her husband’s estate 
in lieu of dower is strictly speaking neither a lien 
nor a charge. She has a right to transfer the 
debt coupled with the security so as to bind her 
oo-heirs until they discharge the debt She can 
also during her life time transfer the right ot 
possession apart from the debt but that is a mat- 
ter between herself and her transferee and the 
transfer will nofc^^bmd her oo-heirs alter hei 
death [P. 76, 0. 1.3 

(b) Ltmitaiton Act, Art. 141— Tiwie runs from 
death of widow. 

Time begins to run against the transferee from 
the death of the widow and not from the date of 
transfer by widow. [P. 74, 0 2.] 

(o) Possession— for — Plff. having better title 
than deft, must succeed. 

A plaintifi m a suit for possession against de- 
fendant is bound to succeed if ho )S able to show 
abetter title in himself tban the defendants. 

[P. 74, a 2.] 

Isfaq — ^for Appellant. 

Syed Mahamed Tahir— -tot Bespondent. 

Dawson Miller, C. J.— This is an ap- 
peal under the Letters Patent on behalf of 
Sheikh Abdur Bahman, the second Defen- 
dant in the suit, against a decision of Mr. 
Justice Bucknil dated the 14th December 
last. The Plaintiff, Sheikh Wali Moham- 
med, and the first Defendant Sheikh Ezid 
Baksb, are brothers and the Appellant, the 
second Defendant, is the son of Sheikh Ezid 
Baksb. The suit was instituted before the 
Munslff ot Sassaram in JaDuaryl9l8 claim- 
ing possession of a six annas share in the 
estate ot his deceased brother Sajjad Huss- 
ain to which the was entitled as one oV his 
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deeassed broibar’s hairs sabiaol to the 
widow’s rlfihii to retain possession as seon- 
rity for her unpaid dowar. Sajjad Hnsain, 
the elder brother of the Plaintiff and the 
first l^fendant, died in 1899 leavina sur- 
viving him his widow, Mussammat Kahiran, 
and bis two brothers. His widow whose 
unpaid dower debt is said to amount to 
Rs. 4,000 was left in possession of the 
estate of her deceased husband holding? it 
in lieu of dower, as she was admittedly 
entitled to do, until out nf the profits of 
the estate, her dowar debt had been dis- 
charged. The estate was a small one and 
we are not told what the net annual profits 
arising therefrom amounted to. It is not 
suggested, however, that the debt at the 
data of that lady’s death in 1911 had been 
di^^oharged. On the 15th Ootoher 1900 
Musammat Kabiran transferred to the 
Appellant the whole of her interest in her 
deceased husband’s estate. As one of his 
heirs, she was entitled by inheritanoe to a 
quarter share in that estate and this she 
oeuld undoubtedly transfer. The dooument, 
however, purports to transfer, in one plase 
at all events, the whole of the interest 
which had come into her possession from 
her deceased husband and sets out in detail 
the properties which, it Is argued, included 
the whole of her husband’s estate. It 
recites that the donor hag been in posses- 
sion of the estate by virtue of inheritance 
and in lieu of dower debt and that she 
wishes to give away all her properties in 
her life-time to the donee, subieot to her 
right of maintenance during hep life-time, 
which she reserves at the rate of Bs. 60 
per annum which is to be a charge on the 
property. It then purports to sell without 
reserving the right of cancellation ** the 
whole and entire property owned and pos- 
sessed by me together with all rights and 
appurtenances, for a consideration of a 
monthly allowance of Bs. 6 amounting to 
Bs. 60 per annum, with effect from to-day 
up to mv death. I have by mating over 
this deed of sale to the vendee put him in 
possession of the vended property as 
absolute proprietor in my place.” It subse- 
quently adds. “In short, the proprietary 
interest and all rights, title and interest 
which I had in the vended properties have 
under this sale deed been transferred from 
me and become extinguished in so far as I 
am concerned and have devolved on and 
vested in the said purchaser and his heirs 
and representatives.” It is not absolutely 
l^« P— 10 


olear from this document wbetfb^ the 
vendor intended merely to transfer her 
own interest in the property, that is, the 
quarter share which she acquired by in- 
heritance, or whether she intended, to 
transfer the whole of the interest of her 
husband of which she was then in posses- 
sion. But whatever her intention may 
have been, it is olear and cannot be dis- 
puted that she had no power of disposition 
over the property beyond the quarter share 
to which she was entitled by inheritanoe 
and to this extent alone could the transfer 
of property be valid. 

Both the learned Munsif and the learn- 
ed Subordinate Judge, before whom the 
case came on appeal, took the view that 
the widow had no right to transfer the pro- 
perty beyond the extent of her own vested 
interest, viz, a quarter share and that, 
although she was in possession of the re- 
mainder in lieu of dower, she could ^not 
transfer the remainder or even the posses- 
sion thereof so as to be binding after her 
life-time without also transferring her right 
to dower. The learned Munsif however, 
considered that the Plaintiff's right to sue 
accrued in 1900 when the deed was exe- 
cuted and the donee was put in possession 
and that therefore the suit which was insti- 
tuted more than 19 years after that date 
was barred by limitation. The learned 
Subordinate Judge, on the other hand, came 
to the conclusion that the Plaintiff’s right 
to sue for possession did not arise until the 
widow’s death in 1911 and that the suit 
having been brought within 12 years from 
that date was not barred. 

On appeal to this Court Mr. Justice 
Buoknill took the same view as the learned 
Subordinate Judge* and dismissed the 
appeal. 

It does not appear to have been argued 
either in the trial Court or before the Sub- 
ordinate Judge on appeal that the oonvey- 
anoe by the widow transferred to the 
Appellant her dowar debt. It was however, 
argued before Mr. Juctioe Buoknill and the 
argument has been repeated before us in 
this appeal that, on a proper oonctrootion 
of the document the dower debt roust be 
taken to have been traneferred. It was also 
contended that even if tbe dower debt was 
D^t in fact transferred, the widow bad a 
lien or charge upop the property as scon- 
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Kily for Ihe enCoroemenb oi Ihe debi which 
she oonld bretisfar cob only during her life 
bime bubSeven so as bo enure for bhe bene6b 
Ihe bransferee after her death. The learned 
Judge, whose judgmenb is now under appeal 
carefully oonsiderad these questions and 
decided them against the Appellant. In 
my opinion his deolsion was right Al- 
though bhe instrument of transfer reoites 
that bhe widow is in possession both by 
virtue of inher itanoe and in lieu of dower 
debt, it purports only to transfer the pro- 
prietary interest and all rights, title and 
interest which the vendor had in the 
vended properties. There is not a word, 
from first to last, relating to any transfer 
of her dower debt and I am unable bo 
oonsirue the dooument as purporting to 
transfer the dower debt. Nor, in my opinion 
was it possible for her to transfer the Han 
on the property so as to be binding after 
her life-time without braneferring also bhe 
dower dabb. The lien on bhe property 
whidn gives the widow the right to posses- 
sion until the debt has been discharged is 
not, in my opinion an interest in property 
which can be severed fron the right to 
dower and transferred as a separate interest. 
It is a right bo bhe possession of the proper- 
ty by Ihe person enbilled to be paid the 
dower as long as the debt is not discharged 
either by the Income from the property or 
by payment by the heirs or others interest- 
ed in discharging the debt. It certainly 
gives the widow the right to possession and 
lb may be assumed. I think, that as long as 
she does nob transfer her dower debt and 
that debt remains undischarged, she may 
transfer for her life-time possession of the 
property the proceeds of whioh belong to 
her until the debt is paid off. The posses- 
sion of the transferee in such a ease, might 
be regarded as constructively her posses- 
sion and, in this sense, it would nob be 
severed from the dower debt. Just as she 
could dispose of the proceeds In any way 
she chose during her life-time and until 
bhe debt was discharged, so also I appre- 
hend she could transfer possession of the 
property in bhe same oiroumsbaneas. bhe 
transferee being enbiblad bo bhe usufruob. 
Bub if she should transfer the dower debt 
or if she should die and her estate 
devolve upon her heirs or assignees, 
bhe transferee’s right bo possession would 
be extinguished as the dabb and the 
seourity oannob be severed thereby oon- 
Tcrling bhe security into a separate interest 
in the property. It would appear tberafere 


that even If the instrument In question 
purported to transfer bo Ihe Appellant pos- 
eession of the property forming the seourity 
for the debt, this would not enure to the 
benefit of the tran^iferee after the widow’s 
death when the dower debt passed to her 
heirs. The posse'^sion of bhe donee, in 
such a case, must, I think, be regarded as 
oonstrucbive possession of bhe widow. It is 
nob an interest in property whioh is capable 
of absolute transfer. In any view of bhe 
ease therefore, in my opinion, bhe decision 
under appeal, upon this' point, oannob be 
assailed. 

It remains to eonsider bhe question of 
limitation. It is found as a fact, and oan- 
nob now be disputed, that bhe Appellant was 
in actual possession of the whole of the 
property. He contends that from the 
moment he obtained possession, in the 
year 1^00, his pos'^esslon was adverse to 
that of the Plaintiff who oannob, after 
more than 12 yeaxs had elapsed, be held 
to assert his right to the • property. The 
Plaintiff no doubt knew that the Defen- 
dant was in possession bub he was not en- 
titled to possession himself as long as the 
widow was alive and the debt remained 
undischarged. It is not suggested that the 
debt was discharged during the widow’s 
life-feime. Had the Plaintiff sued for pos- 
session before 1911, when the widow died, 
the Appellant would have had a complete 
answer to such a suit. He was in posses- 
sion of the nroperty with the ooneent of 
Mussammat Kahiran, bhe only parson at 
that time entitled to possession and the 
cause of action, which the Plaintiff now 
seeks to enforce, bad not at that time 
arisen and did not arise unbiH after her 
death in 1911. 

A further point, however, was taken by 
the Appellant whioh must be considered. 
On the assuuapbion that the widow re- 
tained her dower debt and did not trans- 
fer it to the Appellant, he argues that the 
right to the dower debt does not belong 
to the Plaintiff but to Mussammat 
Kabiran’s heirs. It is not shown, how- 
ever, that Musammat Kahiran left any 
heirs and, In the absence of such heir? 
the Plaintiff, as the heir of her deceased 
husband, has a better title to his six 
annas share in the property than the 
Appellant who has no title at all. 

A further point which does not appear 
to have been suggested before was that in 
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any oase tha Crown would be the ultimate 
heir to Musammah Kabiran. It is not 
shown, however, in this oase that the 
Crown, oven if the point is one which is 
sustainable, had any better title than the 
present Plaintiff and in these oiroumstaooes 
it seems to me that bheie is no foroe in 
this argument. In my opinion this appeal 
should be dismissed with oosts. 

Mullick, J. — In my opinion there are 
only two points of any substance in this 
appeal. The hrst is the construction of 
the deed of transfer by Musammat Kabiran 
in favour of Abdur Rahman. Both Courts 
below have found that the document was 
a deed of sale for consideration, and that 
what the widow transferred was neither 
her dower debt nor the right to retain pos- 
session of the estate of her deceased hus- 
band as security for that debt but her 
interest in the property as proprietor of 
that estate which admittedly includes the 
three-eighths share claimed by the Plain- 
tiff. 

Now it is admitted that it is the Plain- 
tiff who is the sole proprietor of that three- 
eighths share by right of inheritance and 
that Musammat Kabiran had no proprie- 
tary interest m it, and that if she did not 
sell her dower debt together with the right 
to possession of the property as security, 
then the Plaintiff has a good title against 
her transferee. 

The Munsif, however, found that the 
transferee oame into possession in 1900 
immediately upon the sale and was in ad- 
verse possession as against the Plaintiff 
from that date. The Munsif has accord- 
ingly dismissed the suit cn the ground that 
the suit has not been brought within 12 
years of the date from which possession 
beoame adverse. 

The Subordinate Judge agrees with the 
Munsif as to the construction of the docu- 
ment but not as to the question of Ibe 
limitation. He is of opinion that as the 
PlaiAlifif was not entitled to eject the tians- 
feree during the lifetime of the widow, the 
possession of the latter could not have 
been adverse to him and that therefore 
limitation began to run only from the dale 
of the widow’s death which took place in 
1911. He dnds that the suit having been 
instituted in 1918, it was witbin time and 
ne has given a decree to the Plain tift in 
respect of the disputed share. 

That judgment was affirjned by Mr. 


Justice Buoknill and there can be no doubt 
that his oonstruoliOD of the deed fit %ale is 
oorreok Except in preamble which states 
that Musammat Kaoiran is in possession of 
her husband’s estate by right of inheritance 
aad in lieu of dower debt, there is no men« 
tion in the document of the dower debt. 
Throughout the transferor purports to 
transfer her proprietary interest in the 
whole and entire estate of her husband 
together with all rights and appurtenances. 
She sums up the effect of her dispositions 
in tha following words ; — -“In short the pro- 
prietary interest and all rights, title and 
interest which 1 had in the vended proper- 
ties have under this sale deed been trans- 
ferred.” 

It is contended on behalf of the Appel- 
lant that the words of transfer are perfect- 
ly general and must be construed as mean- 
ing that it was intended to include not 
only a proprietary interest in the land in 
suit, which she thought she possessed but 
which it IS now admitted she did not, but 
also tha dower debt and tha right to retain 
possession till it was paid. In my opinion 
this contention cannot be accepted. In 
Mainci B%h% v. Was* Ahmad (l)i Ihelr 
Lordships of tha Allahabad High Court 
bad to construe a deed of gift of which the 
terms were very similar, and it was argued 
in that; ease that the greater right includes 
the lesser and that if the transferor had no 
right of ownership in the property, she at 
least had the right to retain possession of 
it and she should be taken to have trans- 
ferred that right. The recital in that deed 
stated that the widow was in possession by 
virtue of two separate titles ; the first was 
in lieu ot dower and the second by virtue 
of a former decree under which, the heirs 
of her deceased husband having failed to 
pay her dower debt within the time appoint- 
ed by the Court, she claimed to have be- 
come absolute owner. Their Lordships 
declined to accede to the contentioq that 
because she transferred the whole property 
believing herself to be the owner of it, she 
should, in the absence of clear and defi- 
nite words, be taxen to have transferred 
also her dower debt and net right to retain 
possession. 

In the present case the conditions arei 
similar and 1 think it will be wrong with-l 
out express words indioating an iaianiion| 

. (1) (1919) 41 All. 638=861 1 . 0. 242;=17 A. ti, J. 
629. 
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iio tiransfer the dower debt to aseame that 
the debt was also transferred. 

The right of a Muhammadan widow to 
retain the possession of her ^^husband's 
estate in lieu of dower has been sometimes 
iesoribed as a lien and sometimes as a 
oharge. Strictly speaking, it is neither, 
but it is agreed that she has a right to 
transfer the debt coupled with the security 
and that the transfer will be binding upon 
her co-heirs till they discharge the debt. 
She may also during her life-time transfer 
the right of possession apart from the debt, 
but that 13 a matter between herself and 
her transferee and the transfer will not be 
oinding upon the oo-hairs after her death. 
That is the meaning of the proposition 
that a Mahammadan widow in possession 
of her husband’s estate in lieu of unsatis- 
ded dower cannot alienate the estate. This 
view of the law is in accord with the deci- 
sion of the Full Bench in Bseju Bee v. Syed 
Mooihtya Saheb (2) and m my opinion the 
Defendants in the present suit have no 
answer to the Plamtift’s claim. 

The second point in the case relates to 
the question of limitation. Now, the onus 
of proving adverse possession for more 
than 12 years is clearly upon the Defend- 
ants; the Plaintiff was obviously not enti- 
tled to take possession during the widow’s 
life-time and there is no evidence that 
when the transferee took possession in 
1900, the Plaintiff had any notice that he 
was claiming to hold adversely to him. 

The Munsif hods that possession became 
adverse from the moment of the transfer 
but that tindmg has been set aside by the 
Subordinate Judge and in second appeal. 
Upon the facts found no case of adverse 
possession arises. 

It was dually contended that the 
widow's heirs and, perhaps remotely, the 
Grown may have a right to resist the 
Plaintiff’s possession, but such a case was 
nob made in the Courts below and oan- 
not be inquired luto at this stage. On 
the findings there is nothing to show that 
any one has at present a better right than 
the Plaintiff. 

The appeal should, therefore, be dismiss- 
ed. 

Appeal dismissed. 


(a) (1919) 48 Maa.2U=i87 M. L J. 62738:26 M. 
UX. 4193=68 1. 0. 905=11 Ii. W. 150 <P. a). 
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Maharaja Pratap Udai Nath Sahi Deo 
and another — Petitioners. 

V. , j 

Sunderbans Koer and others — Opposite 
Party. 

Criminal Kev. Nos. 124, 132 to 155 of 
1922 dated 10th May 1922, against orders 
passed by 1st Class, Dy. Mag., Gumla. 

(a) Crtmmal F. G., S. IIQ— Decree of Gtvil 
CoMfi— Poseeastow dehvered in ^xecution-^MagiS' 
Irate ta bound to uphold it. 

S. 145, Cc. P 0. requires a decision as to actual 
possession at the date of the order or within two 
rnontbs of it without reference to tbe merits of 
the claims of the parties to a right to possess the 
subject of dispute: But if a decree was obtained 
by one party and possession of the disputed lands 
given to him in exeoation of the decree, then the 
Magistrate would have no jurisdiotion to enter- 
tain the proceedings under B. iS:5. A recent de- 
livery ot possession bv a Oivil Court binds a 
Criminal Court in disputes as to possession, and 
tbe Court must uphold that possession 

[P. 78. 0. 9.J 

(b) Ghota Nagpur Tenancy Act^ S. H^-Ueaump- 
tton of Jagtr tenure annuls all Sub- tenures-^ 
Lands on which mines sunk are excepted, 

** Land whereon a mine has been sunk under 
lawful authority la expiessly excepted from annul- 
ment by exception taj ot B. 14. When a jagit 
tenure is resumed all sub-lenures orQAted by the 
previous Jagirdara are annulled and became void, 
and not merely voidable. The words’ grantee or 
any of hia ancestors’ clearly mean ^succeeding 
grantees.’ and under tenuxes, created by whichso- 
ever grantee (who successively held the tenures), 
would be annulled on resumption. To prove 
consent to the under- tenure is upon him who 
asserts it. A grantee or any ot his saccessora 
could not oriute an under- tenure to exceed in 
duration the bubsistenoe of their own tenure. 
B. 14 expressly provides that on resumption 
of the tenures all sub-tenures granted by the 
grantee of the tenure whom he succeeded should 
be deemed to be annulled. x7 Cal. 156,24 Cal. 715 
and 17 M. L. J. 598 Foil. 

[P 80, 0 1, a P. 81 0. IJ 

(o) Gtvii P. G. 0. ai. a. 100 and lOl-Vndp- 
ment'-debtoTt includes all persons bound by decree. 

The word * judgment debtor’ will include a 
representative ot tne judgment-debtor, th^ word 
* representative’ being taken to mean all persona 
who are bound by the decree, [P 82 C l.J 

(d) Gtml P a. 0. 21, ar., 86 and %Q’-~Large 
tract of land — Delivery can only be under B, b6 
and will operate as one under a. 85. 

Where posBession is delivered over a large Par* 
ganah including several villages and a large area 
of bakaaht and zsrait land, actual eviction under 
O. 21, B. 85 may well be substituted by the mode 
of delivery of possession under 0. 21 B. 86 but the 
symbolical possesBion under B. 85 (2) has the aamt 
biBdiBg toi56 ftgMBBt tht jadgmtBl-debtBc-leBaB* 
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boUet aud those olaimiog uadei: him as aotual 
posaesaioa uadee t. 35 UN 0 21. [P. 82 Os I & 9] 

^e) Civil F O. 0. 91 R 36 •^Brron6ou& delivery 
undeff totU operate as actual possession against 
judgment-debtor. 

'The delivecy of symbolioal possession even er- 
loneoaAf operates as aotual possession against the 
judgment debtor and hia representatives. 

[P. 82, C. L] 

(f) Jurisdiction — Consent cannot give 

Parties oanaot oonfer on the Court, by their 
agreement jurisdiotion whioh it otherwise does 
not possess. [P. 63 C 1.] 

(g) Crim P. Code, S. 439 — Possession delivered 
by Civil Court. ‘-^Failure to maintamt by magist- 
rate 18 an error oj jurisdiction 

The failure by the magistrate to maintain pos- 
session delivered by a Civil Court under its decree 
amounts to an eccor of jutisdiotion vitiating the 
order under S. 115, Grim P. Code and the High 
Court will intorfero and sat it aside [P B<J 0. IJ 

(h) Evidence ActfSs 101, I02, 103 — Tramjt,r by 
tenure holder Knowledge of grantor — Onm cawwt 
be laid upon him to prove negative. 

Where the question is whether the grantoc 
knew of the transfers made by the gcantee tenure 
holder held chat the onus of proving the negative 
oould not be laid on the grantor as in oases auoh 
as these the likelihood is that the grantoc would 
have no suoh knowledge. [P. 80, C. 2j 

P. G. Manuka S. M. Mulliok^ B. 0. De- 
fer Petitioners. 

Hasan Imam, Sami G. S. Prasad, H. N. 
Sahay and Anand Prasad —for Opposite 

Party. 

Adami. J. — The thirty- nine applications 
covered by uhis judgment are direoaed 
against the orders passed by the Deputy 
Magistrate, Gum la, m the Banohi distiiot, 
in 41 oases under section 145 of the Or. F. 
Code declaring the second party, the pre- 
sent respondents, to be in possession of the 
setait and bakaskt lands in dispute in 39 
villages in pargana Bar wo, Chola Nagpur. 
The petitioners, who were the tiist party 
to the proceedings, ate the Maharaja of 
Ghota Nagpur and his manager, Mr. Peppe. 

\ The history of the Barwe Pargana has 
been given m the judgment of this Court 
in the ease of Maharaja Pratab Udai Math 
Saht Deo v. Ganesh Maratn Sake (1) and 
the hading in that case oannot now be 
contested. It has been found that in the 
year 1799 it was established and recog- 
nised that the Barwe Estate was a depen- 
danoy ot the Ghota Nagpur Baj, and obat 
the Baja of Barwe who m that year was 
Dao Sahi, held a putra putradi jagtr te- 
nnre under th e Maharaja of Ghota Nagpur 

(1) (1921) £. H. 0. 0. 369. 


whioh was resumable by the Maharaja on 
failure of male heirs of the original ^afitee. 
In 1853 Laobminath Sahi Dao, the last ot 
the line of the Dao Sahi, died without 
mala issue and the Maharaja then resumed 
tna tenure. In 1H55 the Mabaraja made 
a life grant of the pargana to Lai Sahi 
excluding however six villages! and inoreas- 
mg the rent. Lai Sahi died in 18b0 and 
the Mabaraja oould have then resumed 
the tenure but instead he allowed Raghbir, 
the son of Lai Sahi, to continue to hold 
the tenure. On Baghubir’s death, on the 
2bth January, L914, the Mabaraja institut- 
ed a suit for resumption of the tenure 
claiming that Baghubir held a grant for the 
term of his life only. He joined as defen- 
dants Ganesh, the son of Baghubir, and tho 
son of Ganesh and also Nibaran Chandra 
Chatterjea, who had obtained a mineral 
and foiesi lease from Baghubir. The 
result of that suit was that it was declared 
on appeal to this Court, in the judgment 1 
have cited above, that Baghubir held a life 
tenure only, which was resumable on^hia 
death. Tho decree of this Court after 
declaring the right of the Mabaraja to ra- 
fume pargana Barwe and to be put in pos- 
session of the whole of the pargana 
directed that he should be put >in 
pos-assion thereof by evicting the defen- 
dants. The decree was passed on the 29th 
of March, 1920. The Maharaja took out 
execution of the decree. In the order sheet 
at first the direction was that possession 
should be delivered under O. Al, B. 
35 but evidently this was afterwards 
changed, tha’figuxes 35 being orossed out 
and the figures 36 substituted therefor 
Writs for delivery of possession were issued 
bearing the heading that they were made 
under Order XXI, rule 35. In August 1920 
possession, was delivered to Mr.Peppe, Man- 
ager of the Maharaja, of all the villages 
covered by the decree, not by actual evic- 
tion but by beat of dium and the athxmg of 
notices at conspicuous spots m the villages. 
This possession was peacefully obtained, 
but in the year 1921, when tne Manager of 
the Mabaraja sought to sow or om the 
crops on the lauds which are now m dis- 
pute, he was opposed by the present res- 
pondents who claimed that they were m 
possession of those lands under agreements 
ana leases granted to their predecessors by 
Lai Sam and earlier holders of the Barwe 
pargana, 

*lbeir oontenlion nas that in respsolol 
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Ihe zBtait and bakasht lands in 25 of the 
villages one Laohmi Singh had held iihem 
as lieoaot of the holders of the Barvve 
Pargdna previous to Lai Sahi and that Lai 
Sahi, on consideration of Laohman’s services 
to him. executed a document called an 
akadnamat which was registered whereby 
he continued Lachman in his tenancy of 
the land and settled that the tenancy should 
devolve on the eldest legitimate male heir 
or, failing such heir, on the eldest legitimate 
female member of the family, or, failing a 
female member, on the eldest illegitimate 
male member of the family. Lachman 
died 'leaving a widow Meghrani, and an 
illegitimate son. Guru Prasad. Meghrani 
succeeded Lachman in possession of the 
lands but had a dispute with Guru Prasad 
who sued her to restrain her alienation of 
the property. In 1896, probably in settle- 
ment of the dispute, Meghrani leased for 
her lifetime 8L villages to Guru Prasad. 
Two of these villages wore not covered by 
Lai, Sahi’s ahadnama. Guru Prasad died 
in i911 and Meghrani Kuor in April 1921. 
Guru Prasad left two widows, Bhayani 
Sundarbans Kuer and Bbayani Kailash 
Kuer, and these two ladies are the seoond 
party who dispute the possession of the 
Maharaja over the lands which they claim 
to have inherited from their husband, Guru 
Prasad. 

With regard to the lands in the other 15 
oases the Respondents, 2nd party, based 
their claim on ooudrmatory pattas granted 
to them by Lai Sahi and others. 

As 1 have mentioned abovCi in 1921 
there were several criminal oases between 
the parties regarding the possession of the 
lands, culminating m a fracas m which 
police officers were severely beaten. The 
police asked that, as there was likelihood 
of a farther breach of the peace, proceed- 
ings should be taken. Separate proceed- 
ings were drawn up in respect of each 
village in which the disputed lands lie. 

It was agreed that all the oases should 
be heard together and further, when the 
parties bad each hied documentary evidenoe 
they declined to give any oral evidence of 
possession, it being agreed that the Maha- 
raja ist party should get possession of what 
he was entitled to under the decree of the 
High Court. The learned Deputy Magis- 
trate remarked in his judgments that this 
eoarse was most reasonable as delivery of 


possession had been given to the Maharaja 
only in 1920 and there had, admittedly, been 
no change of possession since then. The 
Deputy Magistiata delivered one judgment 
covering 25 villages alleged to be men- 
tioned in the ahadnamat and 35 other 
judgments in cases where the 2nd party 
relied on conhimatory pattas. 

Now, at first sight, the procedure adopt- 
ed by the Deputy Magistrate on the agree- 
ment of the parties would seem contrary to 
the provisions of the Section 145, Cr. P. 
Code which requires a decision as to actual 
possession at the date of the order or with- 
in two months of it without reference to 
the merits of Ihe claims of the parties to a 
right to possess the subject of dispute, for 
it was agreed not to call evidenoe of actual 
possession. But in these oases it seems 
clear that what the Deputy Magistrate and 
the parlies aimed at was, first to find out 
whether there was junsdiolion to decide 
the dispute under Section 145. If it was 
found that Ihe 2cd party were bound by 
tho resumption decree obtained by the 
Maharaja shortly before, and that posses- 
sion of the disputed lands was given in 
execution of the decree, then the Deputy' 
Magistrate would have bo jurisdiction to 
entertain tho proceedings under Section 
145, or to decide in favour of the 2nd 
party, for it has been held consistently 
that a recent delivery of possession by a 
Civil Court binds a Criminal Court in dis- 
putes as to possession, and the Court must 
uphold that possession. Ifi on the other 
hand, the Deputy Magistrate was satisfied 
that Ihe 2nd party was not bound by the* 
decree and that possession had not been 
delivered to the 1st party in execution of 
the decree, then on the admission oi the 
parties the seoond party having been in 
possession up to the date of the supposed 
delivery of possession, and there having 
been no change of possession since theu; 
the seoond party must be declared to be 
in actual possession. 

The learned Deputy Magistrate consi- 
dered the efieot of Section 14 of the Ohota 
Nagpur Tenancy Act, 1908, under which 
the 1st patty claimed tuat the under- 
tenures in the disputed lands were annulled 
by the resumption decree; he conceded that 
if the under-tenures had been granted 
by Bagbubir Sahi whose jagir tenure had 
been resumed under the deoree« Section 14 
would have operated and the ander-lenureSj 
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would have been annulled, but he point- 
ed out that the under-tenures were 
confirmed by L%1 Sahl in 1860 under the 
ahadnama, had existed from before 
his time having been obtained by inheri- 
tanoe and aelf-aoquisition; ha held that 
Ssotion 14 would not permit the resump- 
tion of the under-tenure on the resumption 
of the tenure of Lai Sabi "who had a life 
interest and ^ot the tenure subjeob to all 
the enoumbranoes and under-tenures exis- 
ting sinoe before his time, muoh less could 
the resumption of Baghubir’s i life- grant 
affect it " 

The learned Deputy Magistrate held 
that the decree would not bind the undar- 
tenura-holders, baaause they ware not 
made parties to the suit. He was much 
impressed by the faat that the Maharaia 
joined only one under-tenura-holder as a 
party defendant, namely, Nibaran Chandra 
Ohattarjae, who had obtained a forest and 
mineral lease from Baghubir, and argued 
that the Maharaja understood that Section 
14 alone would not help him and that, 
to get rid of an under-tenure, he must join 
the under-tenure-holdar as defendant in 
the resumption suit. He held that the 
Maharaja cannot now go beyond his plaint 
and olaim to dispossess the obher undar- 
tenur e-holders, and that the other under 
tenure holders were not affected by the 
decree. He noticed too that the 9nd party 
wore entered as under-tenure-holdars in 
the record of rights finally published in 
1909 and that the Maharaia had taken 
steps to have the entry altered in one 
case only arguing that th? Maharaja, if ho 
had any objection against the other entries, 
should have pressed it at the ^ame time. 

With regard fco the delivery of possession 
he was of opinion that, if the Maharaja 
was resisted in taking possession, his proper 
course was to proceed under Buies 
97 and 98 of Order 91, C. P C. and to 
go to • the Civil Court for an order. Ho 
held that the dallvery of possession 
under the decree was effected under Bula 
36 of Order XXI and not B. 35 and that, 
as delivery of possession under Buie 36 
affects only the parties to the suit and 
not a third party, there was no delivery 
of the under- tenures in possession of the 
respondents as they were not parties to 
the decree. He then found that, even if 
the two ladies of the 2nd party had no 
right under the ahadnama, and their 


tenure was resumable, the Isfc, party, rpust 
establish his claim in the Civil Court. 
Finally he came to a finding ai to actual 
possession, namely: — 

■‘Lastly Hx. B Judgment of the High 
Court and Ex. J. Judgment o! the Deputy 
Commissioner of Bmohi show that the 
Bhaiyans are m possession of the laud in 
dispute." 

This is the only finding as to aotual pos- 
session in the whole iudgment. I have 
perused Ex. B and Ex J and do not find a 
word in them to show or even hint that 
the 2nd party ware in possession. I cannot 
think that the learned Magistrate ever read 
those two documents. 

The Deputy Magistrate declared the 2nd 
party to be in possession in all oases. 

Mr. Manuk, on behalf of the petitioners 
1st. party, argues firstly that the Magistrate 
had no jurisdiction to decide the disphte 
on title in proceedings under Section 146 
and that the agreement of the parties can- 
not confer jurisdiction. Ha points out 
that no witnesses were examined on either 
side. 

I have pointed out earlier in this judg- 
ment that havmg the Civil Court decree 
and the writ of delivery of possession be- 
fore him, it was necessary to decide 
whether the 2nd party were bound by the 
decree or posse'^sion was actually delivered 
bv the Civil Court according to law to the 
1st party so as to dispossess the 2nd party. 
The point I have to decide is whether the 
Deputy Magistrate has jurisdiction, or ex- 
ceeded or abused jurisdiction ; if he had !l 
In fact I have to decide whether the under- 
tenures were annulled under Section 15 of 
the Chota Nagpur Tenancy Act and the 2nd 
party were bound by the decree, and 
whether in fact possession of the lands was 
delivered to the first party under the 
decree. 

In the first place, the argument of the 
Deputy Magistrate that, beoause the 
Maharaja included one * under tenure-hol- 
der as a party defendant to his suit, it must 
be held that other under-tenure-holdars 
are not bound, is fallacious'; Nibaran 
Chandra Chatterjee held a mining) and 
forest lease and. "land whereon a mine has 
been sunk under lawful authority" 
is expressly exoepled from annulmenfi 
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hv «»iptIon (») to Ssoliion 14. Hanea it 
wft'? ii 0 o 0 ‘?‘?ai'y ^0 mafee tibis gentleman a 
fleffindanli, o^herwi^e on re'^umpliion his 
nodwr-^eniirfl wonia ooniiinue as an enoum- 
branoa. It aamit^Jea that the laasa of 
thi'^fan^ was srantad by Eagbnbir, tha 
tennra-boWer for life, whose taonre was 
baing restime^, ati6i the arguments iis0(3 by 
tha Mat^i'Jtrate in the case of the nnaar- 
tenures of the second partv, that they could 
not be resumed baoausa they ware ancient 
granta. could not apply to the grant 
to Nlbaran Chandra Chattarjaa. 

The most important question is whether 
Section 14 applies to thn under -tenures In 
dispute, and whether they were annulled 
on the passing of the resumption decree ; for 
on the decision of this question depends 
the decision whether possession of the 
lands was delivered to the 1st party sq as 
to put them in such possession as to oust 
tha jurisdiotion of tha Court in prooeeding 
und^r Section 145, Criminal Procedure 
Code. 

Mr. Hasau Imam shows that up to 1863 
there* had been a long line of tenurb- 
holders, and between 1853 and 1855^ there 
was a re’sumntlon by the Maharaja and 
then in 1856 a grant to Lai ^ahi He 
argues that when in 1880 Lai Sabi execut- 
ed the ahadnnma it was therein stated that 
Laohman’s under tenure was continued 
showing that the under-tenure had been 

granted from before Lai Sahi’s time by 

some previous tenure-holder, '^o that the 

nnaer-leonra'? lira of lone s*#nilicg and of 
nnonrlwin origin. Tbn answer to this is 
T think, that, when on Lachmanath s death 
the Maharaja resumed the jaQir tenure all 
sub-tenures created by the previous jagtr- 
darn were annulled and became void, and 
not merely voidable. I am supported m this 
view by the judgment of their Lordships of 
the Privy Council in Seni Prasad Koeri v. 
Thdnath Uov (2V The ahadnama granted 
by Lai 8abl really was a new grant of an 
nnder-tentira by the new tenore-hclfler. 
hot even were it not, and the tinder- teenies 
were granted by a nrevions tenure bolder 
.nd even H it were shown that previous lo 
the enactment of the Ohota Nagpnr Ten- 
anay Act in 1908. no provisions similar to 
SeoMon 14 existed tha words of Seetion 14 
as it now stands are clear and plain to the 


IS) 11899) S7 Cal. 15«=26 1. A.- 216=4^0. W. 
27 i=ss 7 Bat. 680 (P. 0.)* 


effect that any enoumbranoe created by the 
grantee or any of his successors, without the 
consent and permission of the grantor or 
bis suooassors-in-intarast shall be deemed 
fjo be annulled on the resumption. <of the 
tenure by the grantor Mr. Hasan Imam 
contends that the section does not lay 
down that an under-tPnure granted by a 
prior grantee of the tenure is to be annul- 
led by the resumption of the tenure of a 
new grantee. In fact his argument is that 
on the resumption of the life tenure of 
Eaphubir, only under- tenures granted by 
Ragbuhlr or at most by his immediate 
pfedeoessor, Lai Sahi, can be annulled. If 
tbi‘2 argument were to be accepted the 
words "grantor or his sucoessor-in-iuteresf’ 
and "the grantee or any of his quooessors" 
would be meaningless. The words grantee 
or any of his nucoassors'* clearly mean 
«?uooe0ding grantees”, and under- tenures, 
whether created by Deo Sahl’s direct heire 
nr by Lai ^ahl or Ragbubir who suooes- 
sively held the tenures, would be annulled 
on resumption by the Maharaja after 
Rashuhir's death. Then Mr. Hasan Imam 
points to the words "without the consent 
or permiseinn of the grantor or bis suooes- 
sor" and urges that it was for the Maha- 
raja to prove that no consent or per- 
misQton wa" given. The onus of proving 
a negative could not be laid on the Maha- 
raja. in oases such as these the likelihood 
U that the grantor would have no know- 
ledge of the transfers and grants made by 
the tenure-boner. It is nowhere shown 
that concent or permission was given. 

It is next argued that Raghuhir did not 
hold under a grant but merely by indul- 
gence and that the annulment of the under, 
tenure wbould have been made at the time 
of Lai Sabi's death and after that Section 
14 could not apply to the under- tenure. 
The answer to that is that this Court has 
held that Raghuhir held a tenure for life 
which was resumable, and so Section 14 
will apply. The nreument that it can 
never have been intended that under-tenure 
which has existed from before the grant to 
Lai Sabi should he liable to annulment, as 
this would be hardship, can be* met by 
the answer that If the under-tenure 
had been granted by Deo Sahi himself 
and Deo Sabi's family had held in di- 
rect succession up to 1920 and then 
failed in the male line, under Section 14 
any under-tenure granted in the first 
instance by Deo Sabi and held by the 
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under- lennre holders in suooession np to 
1920 \vould be annulled under SeoMon 14 
!n Bpile of the faot that the under-tenure 
had been in the family for so long a time. 

TbdVa is nothing to show that the under- 
tenure which Lai Sahi stated in the ahad- 
nama of 1860, had existed previously 
under the previous grantee of the tenure, 
was in any way recognised by the Maha- 
raja between 1853 and 1865 or that it was 
treated as otherwise than annulled when 
the Maharaja in 1863 resumed the tenure. 

The very fact that ‘Lai Sahi and the 
under-tenure-holders found it necessary 
that an ahadnama or confirmatory patta 
should bo executed to continue the sub- 
tenancy which had been granted by Deo 
Sahi or one of bis successors shows, in my 
opinion, that the parties to the ahadnama 
and patta recognised that on the resump- 
tion in 1853 the under-tenure had been 
annulled, and that it was in the power of 
Lai Sahi to refuse to recognise it. As the 
ahadnama shows, Lachman had performed 
some good service for Lai Sahi and it was 
for that reason that the latter agreed to 
execute the deed. The ahadnama and 
the patia were new grants. Deo Sahi or 
any of his successors could not create an 
under- tenure to exceed in duration the 
subsistence of their own tenure. Even 
though Section 14 of the Chota Nagpur 
Tenancy Act had not been enacted in 1860, 
when the tenure held by Deo Sabi’s line 
ended any sub-tenure created by him or 
his successors must necessarily come to an 
end loo. 

Now if the grant of the sub- tenure was by 
Lai Sahi, who had a life interest, he could 
not grant the sub-tenure to exceed the 
period of his life, and when he died the 
suh- tenure came to an end. Bagbubir, bis 
successor, was allowed to continue as ten- 
ure-holder by indulgence with a life interest 
and, without a fresh grant, he recognised 
the sub- tenure but had no power to give 
that recognition effect beyond the period of 
his life. Furthermore at the time of his 
death Section 14 expressly provided that 
^ resumption of the tenures all sub-ten - 
granted by the grantee of the tenure 
whom ho succeeded should be deemed to 
be annulled. 

Howsoever we look at it, whether we 
treat the under-tenure as first granted 

WaBJP-li 


by one of the tenure holders preYiqps to 
Lai Sahi, or whether it is held that the 
grantor was Lai Sahi, Section 14 will apply. 

I must hold that by the decree of this 
Court in 1920 the under-tenures claimed 
by the respondents 2nd party were annull- 
ed under Section 14 of the Aot, and that 
the second party were bound by the decree 
to that extent. The argument put forward 
by the Deputy Magistrate that they were 
not bound because they were not made 
parties to the resumption suit cannot stand, 
and 1 have pointed out that the reasons 
stated by the Magistrate are fallacious. 

The learned Magistrate seemed to think 
that because the second party were entered 
in the record- of-rigbts, finally published in 
1909, as nnder-benure-holders and the 
Maharaja did not put in any objection to 
those entries but only objected to the entry 
of Baghnbir as holding a putra putradi 
interest and succeeded in having that 
entry changed to a life interest, the Maha- 
raja must be held to have aoguiesoed in the 
claim of the second party to be under- 
tenure-bolders, and he was precluded from 
annulling their under- tenures. The Maha- 
raja's conduct would show no such intent. 
Raghubir was still alive in 1909 and during 
his life could grant any under-tenures he 
liked, and the Maharaja knowing that 
these nnder-tenures would be annulled on 
the expiry of Baghubir’s life-interest had 
no good reason to object at that time to 
the entries in the reoord-of-rights, while to 
allow the entry of a putra putradi jagir in 
favour of Raghubir would have the effect 
of preventing resumption of the tenure. 

Having found that the under-tenures of 
the second party were annulled by the 
resumption decree, it remains to be decided 
whether the Maharaja, first parky, obtained 
delivery of possession of the disputed lands 
under the decree. It is argued that the 
order sheet in the execution proceedings 
shows that it was directed that possession 
should bo delivered under rule 36 oJ 
Order 21 that is to say, symbolical pos- 
session should be given which would not 
operate as actual possession against third 
persons who were not parties to the decree. 
Under rule 35 actual delivery is given 
by eviction of the person bound by the 
decree if he refuses to vacate. It is plain 
that at first the order of the Subordinate 
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Jad^ ^as that pos<?esslon should be deli- 
vered UDder rule 35 aud in faot the ^rils 
were drawn up under rule 35 as shown by 
Iheir beading, bub afterwards the figures in 
Ibe order-sbeel were altered lo rule 36 and 
possession was delivered in the manner 
prescribed in rule 36. 

Now rule 36 refers bo "Immoveable 
property in bbe occupancy of a benani or 
obber person enbibled bo occupy bbe same 
and nob bound by Ibe decree.’* 

Ib can hardly be said bhab after the 
decree for resumption bbe second parby, 
under- benure holders, were entitled bo 
occupy bbe lands and were nob bound 
by the decree having in view bhe provi- 
sions of section 14. This was a case in 
which actual pocsession should have been 
delivered, bub by reason of bhe size of bbe 
Barwe pargana and bbe multitude of vil- 
lages and under-benuras ib would have been 
wdfi ntgb impossible bo give actual posses- 
sion by eviction. The High Courts of 
Calcutta and Madras, in Hart Mohan 
Shaha v. Baburalt (3), and Oovtnd v. 
Venkata Sastrulu (4) In dealing with ques- 
tions of limitation have held that where 
symbolical possession is delivered in a case 
where actual possession ought bo have been 
delivered bbe symbolical possession will 
operate as actual possession. The delivery 
of symbolical possession oven erroneously 
operates as actual possession against bhe 
judgment- debtor and his representatives. 

The second parby were bound by the 
decree as they were affected by ib under 
section 14, and as pointed out by Chapman, 
J. in Bhtkhta Jha v. Brtj Behari Singh\6) 
in regard bo Order 21, rules 100 and 101, 
bbe word " judgment- debtor” will include 
a representative of bhe judgment-debtor, 
the word "representative” being baRen bo 
mean all persons who are bound by bhe 
decree. 1 need only refer bo bhe oases of 
Juggobun^hu Mukerjee v. Bam Chunder 
Bysaok (6) and Juggobundhu Mitter v. Pur- 
nanand, Goswamt (7). 


(B) (1«97) 24 Cal 7lB. 

(4) (1907) 17 M L. J 698. 

(5) (1917) 2 P.L.J. 478=42 I. 0. 626=1 P. L; 
W 686 

(6) (1880) 6 Cal. 684=6 G. L, B. 648 (F. B.) * 

(7) (1889/ 16 Oal. 6B0. 


I would hold then bhab at bhe time deli> 
very of possession was given, bhe officer of 
the Court who delivered possession was 
acting under writs described as being issued 
under rule 35, <bhough bbe only possible 
means of delivery of possession oveV such a 
large area as bhe whole of bhe zeratt and 
bakshat lands of bhe Barwe pargana was 
by beab of drum and bhe posting of notices 
as described in rule 3o, and that, as the 
second parby were bound by bhe decree, 
bhe possession so given had bhe same effect 
as actual possession. This possession being 
possession delivered under the deojree of 
bhe Civil Court, book away the jurisdiction 
of bbe Deputy Magistrate bo entertain 
proceedings under section 145 and declare 
bhe second parby bo be in possession. 

Ib has been necessary bo deal with bhe 
questions raised in this case at Great 
length and bo enter into topics which 
would usually bo quite foreign bo proceed- 
ings under S. 145, bub ib has been essential- 
ly necessary bo find whether actual 
possession was given bo bhe Isb parby by 
the Civil Court and for bhab purpose bo 
decide whether bhe second parby were 
bound by bhe decree. 

The Deputy Magistrate having found 
bhab possession of bhe disputed lands had 
nob been delivered bo the first parby, exa- 
mined no witnesses to prove bhab the 
second parby were in possession, bub in 
each of his judgments mentions certain 
documents on which he based his finding 
as bo bhe second parly’s possession. 

So far as I can see none of these docu- 
ments proved po'^session ab the time of bhe 
order or within two months of ib. The 
record of rights was finally published in 1909 
when, there is no question, bhe second 
parby were in possession, and bhe Maharaja 
had no reason bo question their possession, 
and I have already pointed out bhab bhe two 
documents Exs B and J contain no finding 
or proof of the second party’s possession. 
Bent receipts relied on, in some of bhe 
oases show possession up bo 1916 only. Ac- 
cording bo bhe police reports on which bhe 
proceedings started it appears bhab just be- 
fore bhe proceedings started bhe first parly 
were in possession seeking bo cultivate bhe 
lands. Having no evidence as bo posses- 
sion ab bhe time of bhe order or within two 
months bhe Magistrate had really no 
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jarisdiolioQ to oome lo a finding that the 
seoond party were in possession. He 
relied on the agreement between the parties 
and the admission that there had been no 
ohange of possession sinoe the delivery of 
posses*^n by the Olvil Court. The parties 
oannot ooafer in the Court by their agree- 
ment jarisdiotion which it otherwise does 
not possess. 

The failure to maintain possession deli- 
vered by the Civil Court aoder its deoree 
amounts to an error of jurisdiotion whtoh 
vitiates the order of the Deputy Magistrate. 
1 aooordingly set aside the order in all the 
proceedings oorered by this judgment. 

The paddy whioh has been attached by 
the order of the Court will now be released 
from attaohment. 

Buie made absolute. 


A. I. R. 1923 Patna 83. 

DAWsoN-MiiiiiBa 0. J. AND Das, J. 

Tikait Ganesh Narayan Sahi Deo — 
Petitioner. 

V. 

Gkandu Miatn — Opposite Party. 

Civil Rav. No. 63 of 1920 decided on 
21st May 1920, from an order of D. G. of 
Banohi, dated l^bh Deoember 1919. 

Chota Nagpur Tenancy Act^ Sa. 370 and 211— 
Landlord recogmatnq tranafer^-Findtng oj Dy. 
Collector that regtatration waa necessary — 

Pending ta not nUea vizea. 

B. 370 provides foe giving oertain powers of 
control both to the Commissioner and to the 
Deputy Commissioner over acts performed by 
Bubocdinatea whilst exeroiaing the powers of 
their superiors. If it can be shown that the 
Deputy Colleotor whilst exeroising the powers 
delegated to him of the Deputy Commissioner 
has tailed to exercise a jarisdiotion whioh he 
might have exercised or has usurped a jarisdiotion 
^hioh it was not within bis oompeteooy to 
exercise then the Deputy Cominissioner would 
have power to order him either to exeroisa that 
jurisdiotion or to refrain from exercising it as the 
case may be! The same, of oourse, would apply 
m the oase of the Commissioner and the Board 
dealing with acts performed by the Deputy 
Oommissioner. [F. 8t, U. IJ 

fi. L. Nandkeolyaf — for Pelitloner, 

Trihhud)an Nath 8ahay“^lox Opposite 
Pwly. 


Dawson Miller. C. J.— This is*aif sp- 
pplicaiion io revision brought by the 
landlord of oartaiu property against 
an order of the Deputy Commissioner 
of Banohi. in which ho refused to interfere 
by way of exeroising powers of revision 
over an order of the Deputy Colleotor made 
in an application under S. 211 of the 
Onota Nagpur Tenancy Act. It appears 
that the Petitioner who is the landlord of 
the property in question obtained a deoree 
for rent against his registered tonant. He 
thereupon sought to put in execution the 
deoree. The Opposite Party Mangal Nath 
Tewari and Jagdisb Nath Tewan institut- 
ed proceedings before the Deputy Colleotor 
under S. 211 of the Chota Nagpur Tenancy 
Act. contending that they were the trans- 
ferees of the tenants who bad been sued, 
the transfer having taken plaoa sometime 
before the rent aotiou was instituted, and 
that they alone were entitled bo the land ; 
and they asked the Deputy Ooliaotor to 
adjudicate upon their claim. The section 
in question provides In etieot that, if be- 
fore the day fixed for the sale of the pro- 
perty in suit a third party appears and al-, 
leges that he, and not the person against 
whom the deoree has been obtained, was 
in lawful possession or had some Interest 
in the tenure or boldmg when the deoree 
was obtained then the Deputy Commis- 
sioner shall examine such pacty according 
lo law, and, if be sees suffioieiit reason for 
so doing and if the party deposits in Court 
or gives seouiity for the amount of the 
deoree, he shall stay the sale and, after 
taking evidence, adjudicate on the claim. 
There is a proviso, however, to the section 
that no transfer of a tenure (which this 
was) shall be recognised unless it has been 
registered in the office of the landlord or 
suifioient cause for non-registration is 
shown to the satisfaction of the 
Deputy Commissioner. Now the Deputy 
Collector before whom the oase originally 
came considered the evidence put forward 
by the objectors, the present Bespondents, 
and it appears that they filed oertain docu- 
ments showing that they had been sued 
for rent by the landlord, that is to say by 
the manager appointed under the Encum- 
bered Estates Act to manage the property 
in question, and they also produced a 
money order receipt for payment of 
registration fees. The Deputy OoHeo- 
ton oonsiderod that in these cironm- 
slanoea the landlord could not contend 
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bhaii Ahey had nol ragisiiated fibeir namas 
beoansQ he bad already reoogaiiad bbem as 
tensQls and had already reoogaizad the 
transfer. 

From that deoision the landlord applied 
to the Deputy Commissioner asking him to 
exercise his powers of revision, If in fact 
he had any, over the Deputy Collector and 
to sot aside his order on the ground that 
he had not properly exercised hia jurisdic- 
tion under S. 211. It is clear that the 
Deputy Commissioner had no power to 
hear an appeal from a deoision under the 
section in question from the Deputy Col- 
lector. Whether he has any powers of 
revision or not depends upon the interpre- 
tation of S. 270 of the Act. That section 
provides that in the performance of their 
duties and the exercise of their powers 
under the Act, Deputy 'Commissioners shall 
be subject to the general direction and 
control of the Commissioner and the 
Bohrd, and Deputy Collectors exercising 
the functions of the Deputy Commissioner 
(which was the case here) shall also be sub- 
jeot to the direction and control of the 
Deputy Commissioner. That section I 
think provides for giving certain powers of 
control both to the Commissioner and to 
the Deputy Commissioner over acts per- 
formed by subordinates whilst exercising 
the powers of their superiors and it is not 
neoesBary m my opinion to lay down with 
any exactitude or precision the entire scope 
of the powers which are intended to be 
included in that section. 1 think however 
that if it can be shown that the Deputy 
Collector whilst exercising the powers 
delegated to him of the Deputy Commis- 
sioner has failed to exercise a jurisdiction 
which he might have exercised or has 
usurped a jurisdiction which it was not 
within his oompetenoy to exercise then the 
Deputy Commissioner would have power to 
order him either to exeroise that jurisdic- 
tion or to refrain from exercising it as the 
ease may be. The same of course 
would apply in the case of the Com- 
missioner and the Board dealing with 
acts performed by the Deputy Com- 
missioner. In the present case the 
Deputy Commissioner considered that 
be had no powers of revision under 
S. 270 and refused to interfere. To that 
extent I think he was wrong. But whether 
the present case is one in which he ought 
IQ have interfwed is another question. 


Having considered the deoision of the 
Deputy Collector 1 think it is clear that 
what he intended to hold was that the 
oiioumstances of the case brought it within 
the exception to the proviso which I have 
already mentioned. The proviso 4s that 
no transfer of a tenure shall be recognized 
except in certain cases and these exceptions 
are where it has been registered in the 
office of the landlord or sufficient cause for 
non-registration is shown to the satisfaction 
of the Deputy Commissioner. What 1 
think the Deputy Collector intended to 
hold was, altnough he does not say so in 
terms, that the oiroumstanoes of this case 
show that as there had been recognition by 
the landlord of the tenancy of the objectors 
there was sufficient reason shown for not 
having It registered. There was farther 
the evidence which he had before him of a 
money order receipt in payment of regis- 
tration tees and he may well have thought 
in these oiroumstanoes that that was an 
additional reason for coming to the conclu- 
sion that sufficient causa had been shown 
for non-registration. It appo irs therefore 
that there was in fact no failure to exer- 
cise jurisdiction nor was there any attempt 
to usurp a jurisdiction which he in fact had 
not. In these oiroumstanoes it seams to 
me that the Deputy Commissioner was 
right in refusing to interfere by way of 
revision with the ordei made by his sub- 
ordinate officer. I think that this applioa- 
lion should he dismissed with costs. Hear- 
ing fee b gold mohurs. 

Das, J.—I agree. 

AppUoaiion dumimi. 


A. I. R. 1923 Patna 84. 

Sultan Ahmad, J. 

Jhumak Sinpfc— Petitioner. 

V. 

Tota Mahto and Opposite Par- 

ties. 

Criminal Eev. No. 232 of 1920, decided 
on 21st May 1920, against an order passed 
^ WjeDi. Mag., Monghyr, dated aSlh 
April leaa 
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Crimiml P. G., 8. Bn—Prop»rty out of tho 
Court's custody — Sectton does not apply- 

Beofeion 617 of the Or. P. 0. ia aot applicable to 
a oaae where the propertiy has already passed oat 
of the custody of the Ooart. Beotioa 517 does not 
00 ntet^u plate double reatoratiou. 

Ahhary-—tot Pefciliioner. 

Q, 0, pal — tor Opposita Party. 

Judgment: — This is an applioabion 
against an order passed by the Distrlot 
Magistrate of Monghyr, dated 2doh April 
1920, directing the hrst party to return 
certain crops to the second party of which 
they had taken delivery from the Police. 
The order, as it stands, cannot be supported 
under the law. 

The learned Vakil appearing for the op- 
posite party seeks to justify this order 
under Section 517 of the Criminal Pro- 
cedure Code. Section 5l7 of the Criminal 
Procedure Code, however, is not applicable 
to a case where the property has already 
passed out of the custody of the Court, it 
is perfectly clear, on the order of the Magi- 
strate himself, that the petitioner had 
taken delivery of the property from the 
Police. Whether the delivery of this pro- 
perty to the petitioner by the Police was 
right or wrong under the law is not a 
matter which can in the least affect the 
question which I have to decide. The fact 
remains that the property had already 
been restored to the first party and neither 
the Court nor the Police had the custody 
of that property. That being so, section 517 
cannot apply. Section 517 does not con- 
template double restoration. There was 
nothing in the custody of the Court which 
could be restored. Therefore, the order of 
the Magistrate directing the petitioner to 
return the crops to the second party of 
which the petitioner has taken delivery 
from the Police must be set aside. 

Order set aside. 


A. I. R. 1923 Patna 85. 

OoUlTS AND MaOPHBBSON, JJ. 
Bansidkar Dhar and others — Plain tiff s- 
Appellants 

T. 

Tikait Harnarayan Singh and others--^ 
Defendants- Bespondents. 

Appeal No. 695 of 1920, decided on 27th 
July 1921, from the Appellate decree of 
0. Ohotut Nagpur. 


Ghota Nagpur Emumhered Estates 8s. 8, 
21 B, 2 A— Suit pending ■^Estate taken over under 
the act-^Smi cannot proceed. 

Saotioa 21*B oaouoii reatriob the provisions of 
aeotion 8; this seotioa refara to auita other than 
prooeedinga in regard to the debta or liabilitiei 
referred to in saotioa 2-A. The suit inaticuted be- 
fore the estate la taken over oaaaot proceed after 
the estate ia taken over, even though the manager 
IS brought on reoocd [P 86, 0 1.] 

Atul Knshna Boy —for Appellants. 

Kulwuni Sahay and Panohanan Baner- 
jee —tot Respondents. 

Coutts, J.— This was a suit for recovery 
of a sum of Bs. 566-2-0 principal and 
Bs. 393 interest on a hahtkhata transac- 
tion, which is said to have been jointly 
entered into with the plaintiffs by the 
defendant No. 1 and the deceased father of 
the defendants Nos. 2 and 3 who are 
minors. After the suit was instituted, the 
estate of the defendant No. 1 was taken 
Under the management of the Encumbered 
Estates. The plaintiff then brought^ the 
manager on to the record. The manager 
objected on behalf of himself and the 
defendants No. 1 under the provisions of 
Section 3 of the Chota Nagpur Encumbered 
Estates Aot ; and on this objection being 
disallowed, be did not enter any defence. 
The suit was decreed ex ^arte. Against 
this decree the defendant No. 4, the 
manager of the Encumbered Estates ap- 
pealed on behalf of the defendant No. 1 
and himself. The learned Judicial Com- 
missioner has found that Section 3 was a 
bar and has decreed the appeal. 

Section 3 is to the effect that — 

On the publication of an order under 
Section 2, the following consequences shall 
ensue ; — 

" All proceedings which may then be 
pending in any Civil Court in British India 
or in any Revenue Court in Bengal in 
respect to such debt or liabilities, shall be 
barred." 

The debts and liabilities referred to are 
debts and liabilities mentioned in Section 2. 
A(i) (a)^ 

" All debts and liabilities to which the 
said bolder is subject.” 

Clearly then the suit which was brought 
by these plaintiffs was barred by the pro- 
visions of Section 3. 

It has been contended, however, that 
the plaintiffs are saved by Section 21 
B. Section 21 B runs as follows*-^ 
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'* Daring Ihe period oC managemenfi in 
every pending suiti or appeal in which fahe 
holder is plainliff or detendanh, the mana- 
ger shall be named as the representative of 
the holder for the purposes of the suit or 
appeal.” 

Clearly however, Section 21 B cannot 
restrict the provisions of Section 3 ; this 
section refers to suits other than proceed- 
ings in regard to the debts or liabilities 
referred to in Section 2 A. 

The view of the law which has been 
taken by the learned Judicial Commissioner 
is obviously correct and I would dismiss 
this appeal with costs. 

Macpherson, J.— 1 agree. 

Ap^l dismissed. 


^ A. I. R 1923 Patna 86. 

Adami and Bucknill, J3. 

Kumar Madav Surendra Sahi and ano- 
ther — Appellants 

V. 

Awadh Mm%r and others — Respondents. 

Appeals Nos. *776 and 776 of 1920, deci- 
ded on l9tb January 1922, from Appellate 
decree of the bpecial Judge, Saran. 

(a) Bengal Tenancy Act, Si tfl8, 106 — 8utt Jor 
rent by co sharer landlords-^ Receiver apyotnted io 
collect rents m respect of one co-sharer's share not 
made party-^Smt totll not fatl. 

Where two oo-eharers, filed a Bait nnder S. 105 
of the Aot agaioBt teoanta, without joiniag with 
themaeWea the Keoeiver who had been appointed 
in another suit to oolleot the rents and profits in 
respeot of the share belonging to one oo'sharei 
held that the non* joinder will not afieot the main* 
tainability of the suit. 

If the Beoeiver had been appointed in a sail in 
which the title ot the eo-abarer was in dispute, it 
would be absolutely necessary to implead him 
also The Beoeivei in such a case would be en* 
titled to be represented in a suit the result of 
which may be to afieot the property tn Gustodta 
legts. But whereas in this oase there is no dis- 
pute as to the title of the oo'sharera and the 
Beoeiver was appointed merely to oolleot the rents 
he is not a necessary patty to a suit for rent 
under B 105 of the Aot. [P. B7» 0. l.j 

(b) B. T. Act, 8 105— Question as to—^t^^^tain- 
abtltty oj iuii^Second appeal Ites. 

Second appeals not from decisions of special 
Judge settling fair and equitable rents, but from 
dcoiiioni regarding the maintainability of the 
ioiliy do lit. £P. 87, G, t] 


P. Dayalt A. P. Upadhaya Harnandan 
Sahay and Bhagwan Prasad — for Appel- 
lants. 

P, N. Sinha . — for Respondents. 

Adami J.— These two second steals 
arise out of suits instituted by the oo sharer 
landlords of Mauza Mahmadpur against 
oertain of their tenants under ISection 105 
of the Bengal Tenancy Act, 1885, read 
with Section 30 (6), and sub-section (1), 
clause (a), of Section 52 of the Aot. 

It appears that 10 or 12 years before the 
suit, at the instance of a mortgagee, a Re- 
ceiver was appointed by the Court in res- 
pect of the eight-annas share in the Mauza 
owned by the father of plaintiff No. 2, who 
is now proprietor of the share. The two 
co-sharer landlords joined in the institution 
of the suit as required by Section 188 of 
the Bengal Tenancy Aot, but did not join 
with themselves the Receiver, who how- 
ever, hied a petition asking to be made a 
plaintiff on the 10th August 1918. four 
months after the institution of the suit. 
No order was passed on the petition and 
the Beoeiver did not appear at the hearing. 

In both the lower Courts the objection 
was raised by the defendants that the 
failure to join the Receiver as a plaintiff in 
the suit was a bar to the maintainability of 
the action. ^ 

The Assistant Settlement Officer over- 
ruled the objection and settled fair and 
equitable rents. On appeal the Special 
Judge set aside the order of the lower Court 
holding that the suits were not maintain- 
able, as the Receiver was a necessary party 
to the applications. 

It is oontended before us that, in the 
olrounostanoes of the oase, the Beoeiver 
was not a necessary party and I am of 
opinion that the contention is sound. 

There was nothing before the lower 
Courts to show what were the powers and 
duties of the Beoeiver under the order of 
the Court which appointed him; ordinarily, 
his function would be to collect rents and 
otherwise safeguard the property in the 
interest of the mortgagee; and in the 
absence of evidence on the point the 
trial Court was fully justiffed in reject- 
ing the objection. There can be no doubt, 
that if the Beoeiver had been appointed 
in the course of a suit in which the 
title ot the oo-sharer landlord to a share 
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in the estate was in dispute, it would have 
been absolutely necessary to join him as a 
party to the proceedings under section 
105 according to the requirements of sec- 
lion, 188, but in the present case there was 
no dlfpute as to the title of plaintiff No. 2; 
the Beoeiver was appointed merely to en- 
sure the re-payment of a mortgage -debt. 
The Beoeiver had no title to the property 
nor interest in it: though appointed long 
before the final publication of the Beoord- 
of-rights, his name is not entered in the 
record as having any interest at all in the 
estate. The recorded proprietor landlords 
are the plaintiffs. 

The Beoeiver is entitled to be represen- 
ted in a suit the result of which may be to 
affect the property in custodia legis, but 
here no attempt has been made to interfere 
with the right of the Beoeiver to the pro- 
perty entrusted to his care. Though the 
appointment of a Beoeiver may in many 
oases operate to change possession it has 
no effect whatever on the title of the party 
to the property which is placed in the pos- 
se‘^sion of the Beoeiver. 

Section 188 of the Bengal Tenancy Act 
requires that all the oo sharer landlords 
should be joined as parties in proceedings 
authorised to be taken bv a landlord under 
the Act, and, in my opinion, the provisions 
of the Act have been complied with in 
joining the two plaintiffs who alone are 
shown by the Eeoord-of-rlght? to have 
title as landlord. It might have been well 
to allow the Beoeiver to be added as a 
plaintiff but his absence does not vitiate 
the trial. 

It has been urged by the respondents 
that no second appeal lies from the decree 
of the Special Judge in appeals from deci- 
sions settling fair and equitable rents. In 
the present oases, however, the second 
appeals are not from decisions settling fair 
and equitable rents, but from decisions re- 
garding the maintainability of the suits, 
and second appeals do he from deoisions of 
this nature. 

The appeals must be allowed with 
costs. The decrees of the lower Ap- 
pellate Court are set aside, and it is 
directed that the appeals be re- beard 
by the learned Special Judge on the 
merits and be decided according to law. 
Buckniil, J.~— I agree. 

Appeal allowed. 
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CotJTlS, AND Boss, JJ. 

Sarahjit Pande and others — Plaintiffs- 
Appellants 

V. 

Baj Kumar Pande— Defend an t-Bes- 
pondent. 

Appeal No. 867 of 1920 decided on 16th 
January 1922, against the Appellate 
decree of Sub. J. of Gaya dated 12th 
March 1920. 

Deed^Ccnstruction^Orani as ‘ MahJc ’ to wife 
but saytng that she should uttUse income and that 
projertv ts to go to son tf bom-^Qrant ts only that 
of life estate. 

A deed declared that neither the declarant nor 
hia heira or repreaentativea will have any right or 
title of olaim againat the aaid Musammat or hei 
heirs and legal repreaentativea m respeot of the 
properties. Bat the auooeeding clause made 
specific reference to the income aa that which the 
lady waa to utilize and there was the farther 
clause that if a child should be born the prdhattv 
should belong to that child ^ 

Held, these two olausea seem inoonaiatent with 
the oonatrnotion of the deed aa conferring an 
absolute eatite and to indioato what the real in- 
tention of the grantor was and oonatruing the 
deed as a whole it conferred a life interest only 

CP. 8S, 0. 1.] 

Kulwant Sahai and Kailaspati -^iot the 
Appellants. 

Surendra Mohan Das and Nawal Kithore 
Frasad — for Eespondenl. 

Ross, J.— This is an appeal by the 
Plaintiffs. The suit was brought for a 
declaration that a deed executed by Fakira 
Pande in favour of his wife conveyed only 
a life estate and the subsequent alienation 
made bv her is without effect as against 
the Plaintiffs who are the reversioners of 
Fakira Pande. The trial Court holding 
that only a life estate was given decreed 
the suit. The Subordinate Judge on appeal 
took the oppositfl view and the only ques- 
tion is whether the deed referred to in the 
plaint executed by Fakira on the 1st of 
January 1903 conveyed to his wife an ab- 
solute estate or only a life estate. 

The deed must be construed as a whole. 
It begins by reciting that the executant Is 
the only member of his family and is sepa- 
rate and has no oouoern with any other 
person except his wife. As be has no ez- 
(eotation of ohildren and is afraid that af'^ 
ter bis death bis wife may be put to trouble 
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and rroperliy msled. therefote. in order 
lo preserve bis properly be makes bis ^ife 
Ibe permaneni and fnll owner "Malik 
muatakil kamiV* of tbe properly. Laler 
on Ihe phrase is used again ; "malik 
mustakil kamil jaidad makvha," The 
deed Iben goes on lo say Ibal neither Ibe 
deolaranl nor his heirs or represenlalives 
will have any right or title or claim 
againsb Ibe said Mosammal or ber heirs 
and legal represenlalives in respect of Ibe 
properties and Ibal it is proper that Ihe 
Masammal, remaining in possession of Ibe 
properties, may ntillze the income as a 
mailer of right. The last olanse is that in 
Ihe event of a son or daughter being born 
to the Musammat by tbe executant and 
living at ber death then the son or daugh- 
ter will be the permanent and full owner. 

The clause which refers to "the Musam- 
mat or her heirs and legal representatives ’* 
may seem to present diflioully in tbe way 
of construing this deed as the grant of a 
life estate only. Bub it is contended that 
this clause is common form, that it must 
be read with its context and that what it 
refers to is simply Ihe possession of Ihe 
properties. In my opinion if tbe deed bad 
slopped there, there could have been no 
question that an absolute estate was con- 
ferred. But the succeeding clause noakes 
<:peoi6o reference to Ihe income as that 
which Ihe lady is lo utilize and there is the 
further clause that if a child should be 
born Ibe properly should belong to that 
child. These two clauses seem to me in- 
oonsislenl with the oonsbruotion t)f Ibe 
deed as conferring an absolute estate and 
lo indicate what the real intention of the 
grantor was ; and construing' tbe deed as a 
whole I would read it as conferring a life 
interest only. 

I would therefore allow this appeal, set 
aside the decree of the learned Subordinate 
Judge and reclore that of the Munsif with 
costs to the Plaintiffs throughout. 

Coutts. J— I agree. 

Appeal allowed. 
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Das AND Btjoknill, JJ. 
ChcMdrika Bay — Defeudant 'Petitioner. 
V. 

Bata Kuer Thakur and awcfkcr— Plains 
tlffs-Opposild Parly. 


Civil Bey. No. 6A of 1921 decided on 3rd 
June 1921, from an order of Dt. J. Arrah 
dated tbe 3rd January 1921. 

(a> Limitation Actt 8. Application undar C. 
P. C. O. 9, R. 18— Saction doet not apply. 

A uDdec 8. 9 (10) does not inolude **ap- 

plioation** and Sto. 2? of tha liimitation Act doei 
no apply to an application made andez O. 9, 
r. 18 of theiOode. [P. 89, 0. 1.] 

<6) Interpretation oj ifalwfea— “Deemed"— FThal 
it indicate t. 

Where a thing ie to be “deemed" to be eome- 
thing else it is in truth not that something else 
bat IB treated as that something else by a statu- 
tory fiction for tbe purpose of the partioulav 
statute. IP. 89, 0. 1.] 

S. M. Mulliok for S. Roy — for Peti- 
tioner. 

If. N. SitiAa— for Opposite Party. 

Da«, J. — I am unable to agree with the 
view taken by the Court below. It is quite 
clear that S. 22 of tbe Limitation Act ap- 
plies to suits, and not to apnlioations. 
Mr. Laobmi Narain Singh on behalf of the 
Opposite Party contends that the term 
"suit" ought not to be used in its narrow 
sense as being terminated by tbe decree 
made by the first Court, but should be 
used in a broad sen'?© as including not only 
tbe stages of a suit down to its termination 
by Ihe decree of Ibe first Court, but as in- 
cluding its appellate state and proceed- 
ings in execution of the decree made in Ihe 
suit. No doubt the term " suit is used in 
a broad sense in most procedural Codes, 
but here we are dealing with a special Act, 
the Limitation Act, which expressly elates 
that a suit does pot include either an 
appeal or an application. For tbe purpose 
of tbe Limitation Act, therefore a suit " 
does not include “applications’' and S. 22 
of the Limitation Act did not apply to an 
application made by the Petitioner under 
O. 9, B. 13 of the Code. 

It was then contended on behalf of the 
Opposite Party that, quite apart from S. 22 
of the Limitation Act, the appifoatioo, as 
regards tbe added party, muct bo regarded 
as having been made when the added party 
was actually brought on the record of the 
application. T do not at all agree with 
bis view. If it were not for S. 22 of the 
Limitation Act, it could pot be urged that 
a spit as regards the added party should be 
regarded as having been instituted when 
he was so made a party. But S. 92 of the 
Limitation Act provides that ** Where 
after the instittilioD of a suit, a new 
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FlainllS ot Defeiiaanfc is subslituted or add- 
ed, the suit shall as regards him be deemed 
to have been instituted when he was so 
made a parly." 

This js a special provision for suits, but 
not for applications. I regard the use ot 
the word '* deemed " iu S. 32 as signifioant. 
It indicates that a statutory fiction is re- 
sorted to for a particular purpose. As has 
been said more than onoe when a thing is 
to be "deemed" to be gomething else, it is 
in truth not that something else, but is 
treated as that something else by a statu- 
tory fiction for the purpose of that parti- 
cular statute. Therefore, when we are 
asked to apply the statutory fiction, we are 
entitled and even bound to enquire for 
what purposes the statutory fiction is to be 
resorted to. 'When we come to S. 22, it is 
clear that it can be resorted to only when, 
after the institution of a suit, a new Plain- 
tiff or Defendant ie substituted or added. 

1 must allow the application, set aside 
the order passed by the Court below, and 
remand the matter to that Court for deci- 
sion according to law. Petitioner is entitl- 
ed to bis costs of this application. 

Bucknill, J.— I agree. 

Applzcaiion allowed. 


A. I. R. 1923 Patna 89. 

Bucknill, J. 

Audhi Bat and -^Accused-Peti- 
tioners. 

V. 

Emperor — Opposite Party. 

Criminal Rev. Ro. 162 of 1921, decided 
on 9th May 1921, against the order of the 
S. J. Monghyr. 

Criminal P. C., S. 419— Comprc^nisfl ajter cott- 
vidton— Higli Court in Eevaion has wo potoflr to 
tanUton, 

The High Couit has no power as a Court of 
Beviaiga under eeotlon 489 read with eeotioD 498, 
<d), to •aDotion the oompOBition of an oflenoe 
when entered into after the oonviotion of the 
aocused. [!*• 90, 0. 1.] 

C, G, Pas and S, S, Bose— for Peti- 
tlonera 

Assistant Gfhvt. Advocate — for the Crown. 

Judgment, — This is an application In 
Criminal Bevislonal Jurisdiction and 
1938 P-13 


arises out of the oonviotion of f^rUla 
persons who are the peliliooers hero and 
who were oonvioted of oerlain offenoea 
against the provisions of S. 504 and 841 of 
the Ind^n Penal Code. Apparently Iho 
first petitioner was sentenced to eix weeks' 
rigorous imprisonment ; the second and 
third to one month's rigorous imprisonment 
and the fourth and the fifth aconsed to a 
fine of Bs. 40 eaoh (or in default to one 
mouth's rigorous imprisonment) under 
section 504 ; although they were found 
guilty also under section 341, no separate 
sentences were passed in respect ot the 
offence committed against the provisions 
of that section. Certain oiroumstanees in 
this case to which I will refer presently, 
were somewhat ourions, but the legal points 
which have been placed before me and 
upon which I have been asked to interfere 
are really but two in number. The first 
point is oeitainly an interesting one. It is 
said that there was a possibility of a oom- 
promise and that in fact there bad beqp a 
compromise. When the ease bad been 
tried (the Sub Divisional Officer thought 
there was no effective composition) it went 
up on revision to the Sessions Judge of 
Monghyr, and it was then suggested that 
even then it was open to him to allow the 
conviction to ho set aside on a oomposition 
on agreement being aooomplished. He 
held, however, that on the authority of 
certain oases, he could not accept or give 
effect to any such alleged compromise. 
The question is now, however, brought 
before me and it is suggested that under 
sections 345 423, (1) (dO and 439 of the 
Criminal Procedure Code it is possible for 
the matter to be dealt with in that manner. 
It is said that under the provisions of that 
seotioD it may be open for a Court exer- 
cising revisional jurisdiction to give effect 
to a compromise. The point has been 
very well put before me by the learned 
Counsel for the petikionetB and a good deal 
of authority bas been quoted to me much 
of which was in favour of the contention, 
whilst muob on the other hand was against 
it, but I think that the latest case of 
Akshoy Singh v. Bamestoar Bagdi (l) 
places the matter, so far as 1 am concerned 


(1) <1916) 48 0»1 , 1148=85 I. 0. 515=20 a W. 
N. 107. 
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snbstantiially out of further serious oon- 
sldefaflon. In that ease which was heard 
before Mr. Justice Mookerjee and Mr. 
Justice Sheepshanks, it was held that the 
High Court has no power as a Court of 
Revision under section 439 road with sec- 
tion 423 (1) (d)t to sanction the composi- 
tion of an offence when entered into after 
the oonviotion of the accused. The learned 
Judges there Quoted every case which 
has bean quoted before me and whilst 
dissenting from some followed a line of 
decision of which the following are most 
important. Adhar Chandra v. Subodh 
Chandra (2), Shanher Bangayya v. Banker 
Bamayya (3) and Bam Chandra v. 
Emperor (4). I think in view of these that 
it is unnecessary for me really to review 
this matter further. (The remaining portion 
is not necessary for our Report). 

Application rejected. 


(8) (1914) 18 a W N. I2l2=2fi 1. 0 176. 

(3) ((1916) 99 Mftd 604=31 I. 0. 860«29 M L. 
J. 691. 

(4) (1916) 37 All. 127=29 I. 0. 103=13 A. L. 
J. 104 
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Das and Adami, JJ. 

Mohant Bamkiehun Das —Petitioner 

V. 

Beni Prosad and otfesrs— Opposite 

Party. 

Civil Rev. Nos, 306 and 318 of 1921, 
decided on 7th January 1922, from an order 
the Sub. J., Patna. 

(ft) Patna High Court RuleBy E. 37 (b) — ‘Dta- 
tnissed for AefaulV^WtMrawal after minems 
have been examined does'not operate ae dtsmtssal 
for default. 

No disbinotionj on piinoiple can be drawn 
between the withdrawal of a suit and the dismis* 
•al of a suit for default, but it cannot be said 
that where a suit is withdrawn after witnesses had 
in fact been examined on behalf of the defendants 
that Buoh withdrawal operates as a dismissal for 
default and defendant is entitled to full costs. 

[P. 91, C. 1.] 

(b) Oivtl P. C?., 8. 116— TProng order at to 
pleader's fees u not revisahle 

Wrong order relating to pleader's fees arising 
on the misconstkuction of the rules, is not revis- 
able under 8. 115 of the G. ^ 0. [P. 91, 0. 2.] 


P. N. Sinha and N. C. Gfcoifc,— for 
Petitioner. 

Sivestvar Dayal — for Opposite Party. 

Das, J. — These applications are directed 
against the order of the learned « Subor- 
dinate Judge of Patna, by which he has 
calculated the fees payable to two sets of 
defendants on the whole value of the suit 
under rule 35. The facts are these ; 

The plaintiffs brought a mortgage action 
against the defendants. The question as 
between the plaintiffs and defendants Nos. 
3 to 5 was one of priority; defendants Nos. 
3 to 5 claimed to be the prior mortgagees 
and the plaintiffs’ case was that they were 
the prior mortgagees. So far as the defen- 
dant No. 9 IS conoerned the controversy 
between the plaintiffs and him was as to a 
particular property which had been pur- 
chased by defendant No. 9, the case of 
defendant No. 9 being that he had acquir- 
ed a title to the property before the mort- 
gage in favour of the plaintiffs. 

When the case came up before the learn* 
ed Subordinate Judge, the plaintiffs with- 
draw the case as against defendants Nos. 3 
to 5. The question arises whether the 
learned Subordinate Judge was right in 
assessing costs payable to defendants Nos. 
3 to 5 on the whole value of the suit. 

Mr. Purnendu Narain Sinha appearing 
on behalf of the plaintiffs argued that the 
Court was wrong, and he relies upon rule 
87 (b). That rule provides that ; " If the 
suit be dismissed for default, the amount 
of the fee to be paid to the defendant’s 
Pleader shall be left to the discretion of 
the Court, provided that such fee shall not 
exceed the moiety of the fee calculated on 
the whole value of the suit under rule 35.” 
According to Mr. Purnendu Narain Sinha 
the amount of the fee payable to the 
Pleader of defendants Nos. 3 to 5 should 
not have exceeded the moiety of the fee 
calculated on the whole value of the suit. 
The learned Vakil appearing on behalf of 
defendants Nos. 3 to 5 urges that rule 37, 
paragraph (b) has no application inas- 
much as the suit was not . dismissed 
for default, but, as against this, Pur- 
nendu Babu relies upon the ease of 
Nanhilal Agrari v. Secy, of State (i) 


(1) (19X0) II 0. Ii. J. 217=6 L 0. 770. 
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la ihal oftsei which was a case thal arose 
on oertiain land aooaisiiiiOQ prooeediogs, the 
olaimaal applied to withdraw the case and 
the District Judge allowed him to do so 
but direoted him to pay full oostis to the 
Govenament. Mr. Justice Mukerjoe aad 
Mr. Justice Teunou came to the ooaolusion 
that full costs should not have been 
allowed. But there Is this distiuotion bet- 
ween the case upon whiob Purnandu Babu 
relies and this ; that It does not appear 
from the facts recited in the judgment of 
Mr. Justice Mukerjee that the case was 
withdrawn after witnesses had m fact 
been examined on behalf of the petitioner. 
The opposite patty has hied an affidavit in 
Ibis Court m which ho swears that the 
petition for withdrawal of the suit was not 
filed until the witnesses had been examined 
on behalf of the petitioner. 1 quite agree 
shat no distiuotion on prmoipie can be 
drawn between the withdrawal of a suit 
and the dismissal of a suit for defaulti but 
I am unable to say that where a suit is 
withdrawn after witnesses had m fact been 
examined on behalf of the petitioner that 
such withdrawal operates as a dismissal 
for default. I am of opinion, therefore, 
that so far as the order granting full costs 
to defendants ]Mos. 3 to 0 is oouoerned 
that order is right and ought to be affirmed. 

1 have DOW to consider whether the 
learned Judge was right in awarding full 
costs to defendant No. 9. The learned 
Subordinate Judge relies upon rule 40, but 
Purnendu Babu argues before us that rule 
41 was the rule that applied in this ease, 
and he says that the value of the property 
in which defendant No. 9 was interested 
being Bs. 50, the fees awarded to the 
Pleader of defendant No. 9 should have 
been calculated with reference to that 
value. 

Now the learned Vakib appearing on 
behalf of defendant No. 9, argues first, that 
if there is any error in the order passed by 
the Jearned Subordinate Judge of Patna 
that error arose out of a mLsooxist''Uotion 
of the rules relating to Pleader’s fees and 
this Court ought not to revise suob 
an order as the learned Subordinate 
Judge had complete junsdiotion to misoou- 
strue these rules. Alternatively he argues 
that it is not established that Bs. 50 was 
|be value of this property. 1 am of opt^ 


nion that these arguments are entitled to 
succeed. The question was a qudstton of 
construction of rules 40 and 41. Both 
these rules wero placed before the learned 
Subordinate Judge and be oame to the 
oonolusion, erroneously in my opinion, 
that rule 40 applied to this case. But 1 
am unable to say that that order is revisa- 
ble under seotion 115 of the Civil Proce- 
dure Code. 

On the next point which has been 
argued by the learned Vakil I am of 
opinion that the dooument by whiob the 
defendant No. 9 purchased the property 
does not establish the value of the sepa- 
rate interest of the defendant in the pro- 
perty at the date of the suit. There is no 
evidenoe before us as to what the value 
of the aeparate interest of the defendant 
was at the date whan the learned Subor- 
dinate Judge passed his order. On ‘the 
whole I am of opinion that we oannol 
interfere with the order passed by the 
learned Subordinate Judge. ^ 

These applications muBt>e refused but 
ID the ciioumstanoes without costs. 

Adami, J. — 1 agree. 

AppUoaUm refusBd, 
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Buoknild, j, 

Fanchu OAotcd^jriz-'Pebltioner. 

V. 

Sw»peror”~Opposlte Party, 

Criminal Eev. No. 353 of 1921 decided 
on ^tith October 1921, from the order of 
S. J., Monghyr. 

(a) Eudence Act, S. 118— TFiftMJsefl o/ terder 
age — t/upacJty to gtve evidence^Becord of op#- 
nton as to, not obligatory. 

When the evidence of a child of tender yeata 
la adduced the Judicial Officer should for the sake 
of precaution ^^oertain as a pielnumaty measure 
by means of a simple qucBtions whether the 
intelligence of the child is such that (whether 
sworn or not) it is capable of giving tdBtimony 
and it is certainly desirable that Bomethiog should 
at the oommenoement of the record of the evi- 
dence of a witness of this ohacaotec be eoitered to 
show that suoh a test has been m fact made. Bat 
the mere face that the Judge omits to make the 
record will not render the evidence inadmiBsible* 
il the Judge is, as a matter of fact satisfied aboat 
the ospaoity to give the evidence- 

[P. 92,0. 9.,P.98.0. U 
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(b) Criminal P. C., S. 842-^/lcc(i8«(2 defended 
hy eo^M§l''^Lengthy emmmaUon is unnecessary. 

Where an aooaaed ia undefended the Tribunal 
may point out to him the elements of the evi- 
desoe adduced against him whioh seem in hia own 
interest to demand bia explanation but where an 
aooaaed is defended by a legal practitioner a Tri- 
bunal ought not to enter opoh a lengthy exami- 
nation of an accused person [P. 98, 0. 2, 94 0. 1.] 

K. P. Jayaswal-'tot Petitioner. 

ii53t8tanf Qovt. Advocate — (or the Crown. 

Judgment: — This was an applioation 
in Criminal Bevisional Junsdiotion made by 
one Panobu Ohaudhry who was convicted 
of rape by the Assistant Sessions Judge of 
Mongbyr on the 25th of April of this year, 
and was sentenced to two years’ rigorous 
imprisonment. An attempt was made to 
raise before me arguments based upon the 
general merits of the case and also as to 
the nature of the sentenoe. 1 have read 
through very carefully all the evidence and 
the learned Judge’e judgment and, although 
the Assessors did not think that the evi- 
dence for the prosecution was altogether 
reliable, I am bound to say that I cannot 
see any ground for thinking that the learned 
Judge has come to a wrong decision, nor do 
1 think that, assuming as 1 do, his decision 
was right, the sentence was in any way 
too severe. 

The points, however, upon whioh I was 
particularly addressed were two m number. 
The first of these was with regard to the 
procedure adopted by the Judge in oon- 
neotion with the reception by him of the 
evidence of a small girl who, it is said, was 
an eye witness of the occurrence. In order 
to understand this point whioh has been 
urged, it is necessary, very shortly, to refer 
to the oiroumstanoes under whioh, it is 
said, that the offence took place. 

The complainant was a young married 
woman about 18 or 20 years old who was 
engaged in company with two little girls, 
aged about II and 7 respectively in scrap- 
ing up grass in a glade in the middle of a 
thick field of rahavt she was seized by the 
aooused, a young man of about 20 or 22, 
who, pushing her on the ground, bad 
ponneotiOD with her notwilbstendmg her 


attempts to push him off. The two 
little girls stood by frightened and in 
tears, and saw it all. 1 need not detail 
what took place afterwards or the 
oiroumstanoes under which the complain- 
ant told what bad taken place to persons 
whom she subsequently encountered, be- 
cause those oiroumstanoes are not really 
material with regard to the immediate 
point under consideration. The Assistant 
Sessions Judge, in coming to the decision 
whioh he did, relied very materially upon 
the evidence of these two children as corro- 
boration of the story whioh was told in 
Court by the complainant herself. In the 
ease of the elder girl he writes at the foot 
of her deposition: “ Explained to the wit- 
ness in Hindi and admitted by her to ha 
oorreob. I believe this* witness understood 
what was asked of her and gave the 
answers recorded fairly intelligently.” 
With regard to the younger girJ* however, 
be does not make any comment beyond 
the formal one : “Explained to the wit- 
ness in Hindi and admitted by her to be 
correct.” It is clear from the judgment 
that the Judge does rely upon the evi- 
dence of both these ohildren and, therefore, 
I think, it must be presumed that, in doing 
so, he must have felt satisfied that both 
the children were capable of giving intelli- 
gent and intelligible evidence although they 
were of tender years. It is admitted that 
what he wrote at the foot of the deposition 
of the elder child was sufficient to indicate 
that her evidence was capable of being re- 
ceived and that it was adequate for any 
purposes necessary. Whether or not he 
aooideutiy omitted to make a similar en- 
try on the deposition of the younger child 

I do not know; but 1 am inclined to think 
that it was probably accidental. However, 

II is argued before me that the omission to 
record any statement of the kind indicated 
is one which vitiates the proceedings and 
makes it necessary that there should be a 
new trial. 1 have been unable to find any 
authority, nor has any clear authority 
been pointed out to me, whioh would 
justify me in coming to any such con- 
clusion. 1 should like, however, to point 
out that it 18 undoubtedly of v6ry great 
importance that when the evidence of 
child of tender >eais is adduced the 
Jndioial Officer should, for the sake of 
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preoautiioDi asoertiftin, as a prelimi* 
nary measure, by means of a few 
simple questions whelbar the intel- 
Ugeaoa ot the child is such that (whether 
sworn or not) it is capable of giving tes- 
timony Vhioh is patent of credit; and it is 
certainly desirable that something should, 
at the commencement of the record of the 
evidence of the witness of this character, 
be entered to show that such a test has 
been in fact made. It mays of course, 
turn out in the course of the examination 
at the trial that the test has been a 
fallacious one and that the evidence which 
the child gives is not intelligible and in 
such a case of course it is always open to 
the Judicial Officer to say, at any stage, 
that he cannot accept the evidence which 
the child is giving. On the other hand, 1 
do not hnd that there is anything obli- 
gatory imposed by law upon a Judge defi- 
nitely to make on the record any endorse- 
ment of his own view as to a ohiid’s capa- 
city, and when, as in this case he has 
clearly relied upon the evidence given, it 
would be absurd to suggest that be could 
have been other than thoroughly satisfied 
as to the oapaoity of the child to give 
intelligible testimony. I observe that in 
these depositions there seems no clear in- 
dication as to whether eitiier of the 
children was sworn or affirmed or neither. 
But it seems to be a common practice to 
omit to note what has taken place with 
regard to the taking of an oath or the 
making of an affirmation. 1 cannot, there- 
fore, think that, under the oiroumstanoes 
shown in this case, there is any ground 
for interference in Bevisional Jurisdiction 
on this point. 1 have been referred to the 
eaaes of Sheikh Fakir v. Emveror (1), 
Dhani Bam v. Emperor (2), Fatu> Santal 
V. Emperor (3) and Queen- Empress v. Lai 
Sahat (4). But ail that they may, in my 
opinion, seem substantially to show is that 
it is important that, in some way or other, 
it should be clear that the Judge has 
satisfied himself that the child whose evi- 
dence has been taken before him is capable 

(1) (1906H 110 W. N. 61. 

(2) (1916) S8 All. 49=:8l T.0. 1005=^13 A. L. J. 
1073. 

(B) (1920) 6 P. h. J. 147«61 1.0. 706s»2 P.Ii.T. 
388. 

(i) (1889) U All 18S==(18d9) A. W, N. 65. 


of giving evideaoe of an intalhgible 
nature. • • 

The seeand point is a very small one . 
It is suggested that the examination which 
was made of the acoused m the Sessions 
Court after the close of the mosecution 
under the provisions of sastion o42 of the 
Code of Criminal Procedure was not m ac- 
oordanoe with law. On the ground that 
in was inadequate, I am not prepared, with- 
out very oonvinomg authority, to say that 
it is open m Bevisional Jurisdiction of 
this Court to enquire into the sufficiency 
of the examination which has been made 
under the section. Indeed, it is freely 
admitted that it is impossible lo lay down 
any vary definite hard and fast rule and 
my own view is that this Court would not 
enquire, in Bevisional Jurisdiction, into 
any such sufficiency, except possibly in 
very exoaptional and special oircumstanoes. 
Here 1 have looked at the examination 
which was made both in the committing 
and in the trial Courts. It must re- 
membered that the accused was defended 
by a legal practitioner and that every 
thing which could be urged on bis behalf 
was urged. In the Committing Court, the 
accused was only asked one question which 
was as follows; “Did you forcibly outrage 
Budia Ohamarin in the rajfiar field” ? The 
answer was “No, I did not do any thing.*' 
In the trial Court this statement was read 
over to him and he was then asked if he 
wished to add any thing to that statement. 
His answer was that he would file a 
written statement. 1 cannot, I think, in 
these circumstances say that in this case 
this was insufficient or that it showed any 
special oiroumsbance which would justify 
any interference by me. It can easily be 
seen that if it is bo be said that a Judicial 
Officer must ask this or that question or 
this or that series of questions under the 
provisions of eection 842 of the Code of 
Criminal Procedure, the practical effect of 
the working of that section could 
be criticised in revisional applications 
on every possible occasion. I can 
well understand that where an ac- 
cused is undefended, the Tribunal may 
well point out to him the elements of the 
evidence adduced against him which seem 
m his own interest to demand his explana* 
tlon but where an aocuiediis defended by a 



HX. WAJiaONNISflA «. fA&lSA HAHXON (Ohamler, 0. J.) 1923 


9i t*atnA 

legal praotitioner ifi would be, I think, 
allugefcher impossible to expect or desirable 
to oonfaemplabe a Tribunal entering upon a 
lengthy examination of an accused person 
which might easily develop into a recount- 
ing of the history of the whole case or into 
what would be far worse, some sort of 
oroes examination. 

For these reasons, I, therefore, think 
that this point must also fail and that the 
applioation must be rejected. 

Application rejected. 


A. I. R. 1923 Patna 94. 

Cham IBB, 0. J. and Shabfuddin, J. 

Mt. Wajihunnma Bdflfum— Plainblff- 

Appellant 

V. 

Fahira Mahton — Defendant-Respon- 

dent 

S. A. No. 637 of 1916, decided on 25th 
April 1917, against a deoision of Dt. J. of 
Patna, dated 17th March 1916. 

B.T. Actf S ii^Homesteai land, let for culUva- 
tion — Non- occupancy ratyat, cannot he ejected ex- 
cept on grounds in section. 

Where the land waa formerly homestead land 
within the meaning of that expression as used tn 
the Act, but ceased to be so and had been let for 
cultivation, i e , for an agricultural purpose, to 
the respondent and both cereals and vegetables 
had been grown on it for many years. 

Held, the respondent who is a non-occupancy 
raiyat is not liable to be ejectied except on one or 
other of the grounds speoided in section 44 of the 
Bengal Tenancy Act [P. 94, 0. 2 & P. 95, 0. 1.] 

AU Imam,— for Appellanl. 

Dehendra Nath Das-^iox Baspondenta. 

Chamier, C. J.:— This was a suit by 
Ihe appellant for possession of some land 
known as Pushta Oleudez (apparently a 
corruption of Hollandaise) in one of the 
Mohallas of the Oity of Patoa. It appears 
that on part of the land there stood at one 
time a house and out-houses but they fell 
down many years ago and since 1285 F, at 
all events the whole of the land now in 
Question has been under cultivation. 

The appellant’s case was that at 
jdrst a portion and sabseaueolly the 


whole of the land was let by them in 
ihika to different persons quite temporarily 
in order that they might grow vegetable 
thereon, that the thikadars were forbidden 
by express conditions in their ihikas to 
settle the land permanently with^ny one, 
that the last thikadar was Mahomed 
Askari who gave up possession in 1318 F., 
and that the respondent, who has built a 
kutcha house, on part of the land and is 
cultivating the rest of it, prevented the 
appellant from taking possession. Hence 
this suit. The appellant says that the 
land is homestead land and that even if it 
was settled with the Respondent by one of 
Ihe thikadars the respondent has no right 
to retain possession. 

The respondent’s ease was that he had 
a right of oooupanoy in the land which was 
his ancestral holding and he pleaded that 
even, i! he failed to establish a right of 
oooupanoy in the land, he was a non-oocu- 
panoy ratyat of the same and not liable to 
ha ejected except on one or other of the 
grounds speoiffed in section 44 of the 
Bengal Tenancy Act. 

The Courts below have agreed in dis- 
missing the suit. 

In this Court it was at 6rst suggested 
that Patna City had been excluded alto- 
gether from the operation of the Bengal 
Tenancy Act. Bat the suggestion was 
abandoned. 

It was next contended that Patna City 
is not a village and, therefore, with refer- 
ence to sections 3 (10), 20 and 21 of the 
Act the defendant oould not be held to he 
an oooupanoy raiyat of Ihe land* It appears 
to me to he unnecessary to decide this 
question, for if the Respondent is, as I hold, 
a non-oooupanoy raiyat of the land the 
suit must fail. 

It was contended that Ihe Respondent 
was not a non-oooupanoy raiyat inasmuch 
as the Bengal Tenancy Act does not apply 
to homestead land or to land not u$ed for 
agricultural or horticultural purposes. There 
appears to be no force in this. If the land 
was ever homestead land within the mean- 
ing of that expression as used in 4ihe Act it 
ceased to he so before it was let to the 
Respondent or his predecessors and the land 
has been let for cultivation, «.a., for an agri- 
ooltnral porpoia, and both oereals and voga* 
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tables have been grown on il for many 
years. The growing ot vegefiables Is admil- 
hed by the appellant and the Subordinate 
Judge found traces of cereals having been 
grown on it when he inspected the land. 

In tub last resort it was contended that 
the land was the proprietor’s private land 
{z$raitt nij% sir or khamat) within the 
meaning of section 116 of the Act and, 
therefore, section 44 did not apply to it. 
No such oase seams to have been put for- 
ward in the Court below and there appears 
to be no force whatever in the contention. 
The land was at one time a building site 
but many years ago, long before the appel- 
lant acquired it, the buildings fell down 
and the proprietor of the time let it out as 
ordinary agricultural land. It would be 
ab'^urd to call the laud zeratti nij str, or 
khamaU 

As regards that portion of the land on 
which the Respondent's house stands there 
are concurrent findings of the Courts below 
that by the custom the Respondent is en- 
titled to retain possession. As regards the 
rest of the land, the appellant has failed 
to show that the thikadars of the land had 
not power to settle it with tenants for 
cultivation. It appears to mo that the Res- 
pondent is at least a non-occupancy ra%yat 
of it, and I hold that the suit was rightly 
dismissed as none of the grounds stated in 
section 44 of the Act have been so much 
as suggested. I would dismiss the appeal 
with costs. 

Sharfuddin, J.— I agree. 

Appeal dismissed. 


A. I. R. 1923, Patna 95. 

Das and Ross, JJ. 

Maharaja Sir Rameshwar Singh Baha- 
dur — Appellant. 

V. 

Basudeva Singh and another — Respon- 
dents 

Appeals Nos. 186 to 188 of 1918 decided 
on 8th February 1921, against the original 
decrees of Dt. J. of Darbhanga, dated 22nd 
June 19i8. 

(a) Landlord and Tenant --Property tn timber , 
is in the landlord 

The propeety ia ttees oc ia that which is likely 
to become timber, is in the Landlord and the 
property in bushes in the tenant. [P. 95, 0- 2.] 


(b) Oustom— Party netting up, not proving it — 
General law applm. • • 

If no oustom as set up is proved by the party 
setting it up, the oaae must be governed by the 
general law modified by any admission which 
the other party makes m his favour. 

[P 95, 0. 2J 

(o) Words and Phrasee^Tmher meane trees fit 
for building — Bambooe if so ttsed ate itmb&r 

By timbar is maint trees fit to be u^ed ia build* 
iag. Bamboos ara timber masmaob as they ate 
used, by the oustom of the country, ia the buil- 
ding aud repairing of the houses. 

P. N. Singh and Mur art Prasad—iot 
Appellant. 

N. N. Sinha— for Respondents. 

Ross, J.— These appeals raise a question 
between landlord and tenant as to the 
right to the oompensation for trees on land 
acquired by the Government under the 
Land Acquisition Aot. The Collector 
awarded half the value of the trees to the 
tenant and half bo the landlord. The Dis- 
trict Judge held that the tenant was enti- 
tled to the whole. The landlord appeals. 
The trees ara 10 3isoo trees, 1 barhar, 1 
mango and 29 bamboos. The law is well 
known: — 

"The property in trees or of that which 
is likely to become timber, is in the land- 
lord, and the property in bashes in the 
tenant.” (Woodfail on Landlord and 
Tenant, 19th Edition. Page 736). 

The District Judge seams to hold that 
because the landlord set up a oustom by 
whioh ha is entitled to only half of the 
value of the trees, and failed to prove il, 
the tenant is entitled to the whole, al- 
though be also has failed to prove such a 
ousbom. This decision is wrong. If no 
oustom is proved, the oase must be govern- 
ed by the general law modified by any ad- 
mission which the landlord makes in favour 
of the tenant. The result is that the land- 
lord IS entitled to half the oompensation 
for timber and the tenant to half. 

A question is than raised as to bamboos. 
The tenants claim the entire oompensation 
for bamboos on the ground that they arc 
not timber. 

"By the term timber is meant properly 
snob trees only as ara fit to be used in 
building and repairing houses. Many descrip- 
tions of trees whioh are not generally 
considered as timber are so in some places 
by custom of the country, being there used 
for the purposes of building. 

Applying this test il seems to me 
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thal whatever ftbe botBoioal olasdfioation 
of bbmboos may be, they are timber inaa- 
DQTioh as they are used, by the custom of 
the oountry, in the building and repairing 
of bouses, and must, therefore, fall under 
the present rule. 

It was faintly suggested that the respon- 
dents as tenants at fixed rates, are entitled 
to the whole oompensabion. It is unneces- 
sary in this case to determine what the 
rights of tenants at fixed rates are. because 
there is no evidence that the respondents 
have that status. 

Finally, it was urged that the tenants 
are entitled to compensation by reason of 
their loss of the fruits of the trees. This 
is not a matter between the parties to these 
appeals. 

The result is that the appeals are decreed 
with costs and the decree of the District 
Judge is modified by awarding the landlord 
half of the oempanpafeion for the trees 
(including bamboos). 

Das. J.:— 1 agree. 

* Decree modified, 

A. 1. R. 1923 Patna 96 (1). 

Da9 and Adami, JJ. 

Kali Kumar and o^^era—Petitioners. 
Appellants v. 

Mi, Munabati Kumori—Objeotor-Ees- 
pondent. 

Appeal No. 57 of 1919 decided on 14th 
July 1920, against the original decree of 
Dl. J. of Damka, dated 24tb January 1919. 

Frcbdte and Administration Aci<-^Claimani hp 
suf 9 tvarih%p is not entitled to get LeiUrs oj 
admintsiraiton to estate oj deceased, 

A petBon wtfb oUims to succeed by surTivorshlp 
cannot be granted Letters ol Administration for 
in that oase the deceased leaves no estate. 

N, 0, SiwAa— for Appellants. 

Surendra Mohan Das—iox Respondent. 

Dae, J.:— This appeal arises out of an 
application for Letters of Administration 
to the estate of one Dbodbal Kumar. The 
Petitioners who were the Applicants in the 
Court below claim the estate by right of 
survivorship. Their oase in tbeir petition 
was that the deceased was joint with them 
and that therefore they were entitled to 
take the estate by survivorship. 

1 am of opinion that on these allegations 
their olaim for Letters of Administration 
was bound to fail. If their allegations be 
oorreot that Phodbal was joint with them, 


then it must follow that Dbodbal left nol 
estate whatsoever to which Letters oil 
Administration could be granted. AltboughI 
the learned District Judge has not decided 
the oase on this finding, I think that hie 
decision in rejecting the application of the 
Petitioners is right and ought to be 
affirmed. 

1 would dismiss this appeal with oobIs, 

Adami, J.:— I agree. 

Appeal dismissed, 

A. I. R. 1923 Patna 96 (2). 

OODTIS AND RCSS, JJ. 

Balgohind Kumar and offers— Plaintiff s- 
Appellants 

V. 

Bai Behari Lai Milter and others — 
Defendants-Hespondents. 

Appeal No. 79 of 1919, decided on 20th 
February, 1922, against the original decree 
of Sub. J. of Bbagalpur, dated 31st January 
1919. 

(a) Limitation Act, Art, 142— Suti for possession 
^Plaintiff not in possession 12 years back— H6 
cannot succeed unless he proves dispossesston of 
defendants stnee that date. 

Where the plamtifis have not been in poaeos- 
sioQ, for more than 12 years, of land beyond the 
boundary line in dispute, determined by order of 
Bevenue offioerB 12 years back, unless they can 
show that they had sinoe that date disposseBsed 
defendants, their suit is barred by limitation with 
respeot to this land. 

(b) Bengal Survey Act, S, il’^Assktant Settle- 
ment Officer — Deemon of, toill have the force of 
a Civtl Court decree. 

Bevenue Officer appointed with the additional 
defiignation of Settlement Officer is vested with 
the powers of a Superintendent of Survey under 
the Bengal Survey Aot and he has the powers of 
a Collector undet Section 41 of the Aot. He baa 
power to delegate his function under this section 
to an Assistant Settlement Officer and the 
latter’s decision as to possession has the force of a 
decree of a Civil* Court. [P 97, 0 2, P. 98 0. 1.] 

(o) PJvtdence Act, 8. lU — Official ac^a mil he 
presumed to he dons within JurUdtehon, 

Official acts are to be presumed to be legally 
performed. Where the jurisdiotion of the Assistant 
Battlement Officer was not questioned in the 
Trial Court, it wae presumed in seoood appeal, 
where only the question was raised, that he acted 
within his jurisdiotion in passing the particular 
order deciding the dispute as to the boundary 
line. [P. 98 0 1.] 

O. C, Das and Lalmohan Qanguly — for 

Appellants. * 

P. K, Sent N, 0, Ghoset Baikunth Nath 
Milter t Bhagwan Prasad, Surendra Narain 
Bose and Suhal Chandra Mazumdar-^tox 
Bespondenis. 
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CouUt, J. — This is a sail for deolaralion 
o{ Ihe plainliSs’ lifele lo. and for possession 
of, a oonsiderablo area of land 'whioh is des- 
oribed in Ihe plainl. The plainliffs are 
fabe owersof village Nasam Nawa«. whiob 
is usually known as Gatnail ; Iba defendani 
brsl parly are proprietors of a village oon- 
liguoas on Ihe easi of Gamail, named 
HalbioDdha, and Ihe land in dispute is on 
Ihe boundary of Ihe Iwo villages. 

The plainliffs’ case is lhal In Ihe year 
1902 Ihere was a parlilion by which Ibis 
land fell lo Ibeir share but lhal al Ihe 
lime of Ihe SelllemenI ib was wrongly re- 
corded in Ihe name of Ihe dafendanis, and 
lhal on Ihe sirengih of Ibis wrong record, 
lha defendani drsl parlv dispossessed Ihe 
plaintiffs and then sellled Ihe land wilh 
Ibe defendant second parly The land is 
described partly by SelllemenI numbers 
and patlly by Balwata numbers. The 
Survey numbers are 1414, 1415, 1416 and 
14 L7, *and Ihe Batwara numbers are 1165 
and 1168 to 1175. The land described by 
Batwara numbers lies principally lo the 
east of Ihe land dasoribed by Survey num- 
bers and is coloured red in Ihe map bled 
wilh Ihe plainl the land described by Sur- 
vey numbers being coloured indigo. 

The suit has bean decreed only in res- 
peel of the land dasoribed by Survey num- 
bers, which is a small portion of Ihe whole 
land and Ibe plainliffs have appealed in 
respect of the resl. 

II appears lhal, al Ihe lime of Ihe Oadas- 
Iral Survey, there was a boundary dispute 
between Ihe villages Gamail and 
Halbiondba whiob was decided on Ihe 13lb 
June, 1904, by Ihe Assistant Snperinlen- 
deni of Survey. By this decision Ihe 
boundary was declared lo be a black dolled 
line ACDBFGHIJKLMNOPQ 
B : this is the line whiob was adopted al 
the lime of Ihe Cadastral Survey, and it is 
this line which has been made Ihe basis of 
the •decision of Ibe learned ^'^nbordinale 
Judge, and be has found that eael of Ihe 
line Ibe plainliffs have failed lo esiablish 
possession within 12 years, and lhal oon- 
sequenfly their sni^ is barred by limitation. 

The AssietanI SelllemenI Officer’s 
decision being so very largely Ihe 
basis of Ihe deoision, il has been 
made Ihe hr si ground of attack by Ihe 
im P—18 


learned Counsel for Ibe appellants, •who 
contends lhal ib was passed without juris- 
diolion. The learned Subordinahe Judge 
treats Ihe decision as having the (oroo of 
a Civil Court decree, and Ihe hrsi point 
for consideration is, whether this is so or 
not. II is admitted lhal if the order b 
within jurisdiction II has Iba force of a 
Civil Court decree under eeolion 41 of the 
Survey Aol, but the learned Counsel (or 
Ihe appellants contends lhal Ihe plaintiffs 
have not established lhal the Assistant 
SelllemenI Officer had jurisdiolion. Seo- 
lion 41 of the Bengal Survey Aol ‘(Act V 
of 1875) savs lhal the boundary Is lo be 
determined by Ihe Oolleolor according lo 
aolual possession and 

“ The order of the Oolleolor under Ibis 
section shall, until il be reversed or modi- 
fied by oompeleni authority, have the 
force of an order of a Civil Court declaring 
Ihe parlies to be in possession of Ihe land 
in aoQordanoe with the boundary as deler- 
mined by Ihe Collector.” 

The person then who has jurisdiolion 
under section 41 ic the Collector, and 
“ Colieolor ” is defined in Ihe Aol as an 
Offioor who is generally or specially vested 
with the powers of a Oolloobor for the 
purpose of Ihle Act, and " Deputy Oolleo- 
lor ” includes any Deputy Colleolor lo 
whom the Collector or the Superintendent 
of Survey may delegate any of his funo- 
tions under this Act. 

Now, it appears from Notification No. 
11674 li. R, dated the 7th December 1914, 
that a Revenue Officer appointed with the 
additional designation of Settlement Offi- 
cer is vested with the powers of a Super- 
intendent of Survey under the Bengal 
Survey Aol and il is not disputed that be’ 
has Ihe powers of a Colleolor under section 
41 of the Act. II is also admitted lhal be 
has power to delegate his function under 
Ibis section lo an ABsislanI SelllemenI 
Officer, but wbal is contended is, lhal il 
has not been shown lhal in ffiol Ihere was 
delegation in the present case. 

The oonlenlion is, in my opinion, with- 
onl (oToe. The point is an entirely new 
one taken for the first time in appeal 
before ns. The delegation mutb have been 
by an office order and if the objection 
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had been taken at the trial stage it 
would tave been a simple matter to pro- 
dnee the order, or, i( the order were de- 
stroyed in the ordinary course, as is prob- 
able, to haye examined witnesses. We ate 
precluded from taking such evidence at the 
appellate stage and it would, in my opinion, 
be improper and unfair to remand the case 
on this ground. The ordinary rule of law 
is that official acts are to be presumed to 
be legally performed and in the present 
ease the jurisdiction of the Assistant Settle- 
ment Officer not having been questioned in 
the Trial Court, it must be presumed that 
be acted within his jurisdiction in passing 
the order of the 13th June 1904. This be- 
ing so, his order has the force of a Civil 
Court decree as to possession, so that in re- 
gard to all the land west of the boundary 
line laid down by him it was in possession 
of the plaintiffs on the 13th June, 1904, 
and all the land east of that line was in 
the possession of the defendants. The 
present suit was filed on the 37 th of June, 
1916. so that the plaintiffs were not in 
possession of the land east of the boundary 
line within 13 years of the filing of the suit, 
and their suit is barred by limitation in res- 
pect of this land unless they can establish 
that they had since that date dispossessed 
the defendants. Mr. Das. the learned Coun- 
sel for the appellants, frankly admits that 
he has not established this. 

I may note here that in addition to the 
order of the Aesigtant Settlement Officer 
there is a mass of other evidence, both oral 
and documentary, to show that before the 
time of the decision of the boundary dis- 
pute and at that time, the plaintiffs and 
defendants were in possession of the land 
as therein defined. This evidence has been 
very carefully considered by the learned 
Subordinate Judge, but in view of my find- 
ing that the order of the Assistant Settle- 
ment Officer has the effect of a Civil 
Oourb decree as to possessiooi i<8 is unneces- 
sary to do more than say that I ^ully agree 
with his finding that on this evidence the 
plaintiffs were clearly not in possession 
even before the date of that order. (The 
rest of the judgment is not material to the 
report.) 

Rosa, J.— I agree. 

Appeal dismissed. 


A. 1. R. 1923 Patna 98. 

JWALA PbASAD, 0. J. AND DAS, J. 

Bam Narayan Bai and othefs — ^Plain- 
tiffs- Appellants 

V. 

Bam Deni Bai and others — Defeudants- 
Beispondents. 

Appeal No. 939 of 1919 decided on 27lh 
July 1921 from the Appellate decree of 
Sub. J., Chupra. 

(a) Ltmttation Act^ Arts 14R and 144— Owe 
mortgagor redeeming mortgage-Suit for possession 
by co-mortgagor govBimd not by Art 148 but by 
Art. 144 

Alb 143 ptovidea foe a salt against a moitgagee 
to redeem or to recover posBession of immoveable 
property mortgaged. But a suit by a mortgagor 
against a co-mortgagor to recover possession of 
his share of the mortgaged property is not a suit 
for redemption nor a suit for possession of im- 
moveable property mortgaged. This suit must be 
goveroed by Art. 144 and not by Art. 148. 

[P. 99, 0. 1, & 2 ] 

(b) Adverse possession — Bedemption by one co- 
morioagor—Bis possession ts not adverse ipso facto 
tothe other co mortgagors-- Record-of -rights 

Where defts co-mortgagors redeem the mort- 
gage and get into possession, their possession 
as alienors does not, in any way, oontradiot 
the ulterior proprietary right of the Plamtifls 
mortgagors It must be 'established that the 
Defendants have bean in possession for twelve 
years on an assertion of a hostile title to 
the knowledge of the Plaintiffs The entry in 
reoord-o!-nghts would not operate to the pre- 
judice of the Plaintiffs even if it has recorded 
the exolusive t'tle of the Defendants, unless it 
has been established that the Plaintida had 
knowledge of the entry more than twelve years 
before suit. [P. 99, Gs. 1, 2, P. 100, 0 1 ] 

Purnendu Narain Sinha—-tot Appel- 
lanls. 

Lachmi Bar am 8inha and Satya Sun- 
der Bose — for Eespondenbs. 

Das, J.: — This was a sulii by t»he Appel- 
laabs for recovery of possession of bheir 10 
annas 6 pies 8 krants share in the pro- 
perties specified in the plaint. The facts 
found by the lower Appellate Court are as 
follow : — 

1. That the Plaintiffs and the Defen- 
dants executed a usufructuary mortgage in 
respect of certain properties including the 
Plaintiff’s share in them in favour of one 
Tirath Pande. 

2. That the Defendants paid off Tirabh 
Pande and redeemed the morbgagd on the 
20bh October 1894 and obtained possession 
of the properties. 

3. That the plaintiffs did nob contribute 
their proportion of the expenses properly 
incurred in redeeming the mortgagei nor 
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did they relinquish their title to tha pro- 
perties in favour of the Defendants. 

On the facts so found, tha only ques- 
tion that arises for consideration is 
one ci limitation. The Courts below 
I ay a oonourrently coma to the oonolusion 
that Art, li4, and not Art. 148, applies, 
and that the Plaintiffs’ suit is accordingly 
out of time. 

Now it will be noticed that under S. 95 
Transfer of Property Act, “where one of 
several oo-mortgagors redeems the mort- 
gaged property, and obtains possession 
thereof, ho has a charge on the share of 
each of the other co-mortgagors in tha 
property for his proportion of tha expanses 
properly inourrad in so redeeming and 
obtaining poasosBion.” Under S. 100 of 
tha same Act, where immoveable property 
of one person is by act of parties or opera- 
tion of law made security for payment of 
money to another, aiid the iiransaotion 
does not amount to a mortgage the latter 
person is said to have a eharge on the 
property. In other words, there is a clear 
distinction in the Transfer of Property 
Act between a charge and a mortgage. 
This is at the bottom of tha rule formula- 
ted in the decisions to which the learned 
Subordinate Judge refers that Art. 148 
does not govern a suit brought by a mort- 
gagor against a oo-mortgagor for possession 
of his share of the properties redeemed by 
the co-mortgagor. 

Speaking with great respect, the consi- 
deration whether the Transler of Property 
Act has drawn a distmotion between a 
charge and a mortgage does not seem to 
me to be material. The question is one 
of limitation, anti it is neoesaary to see 
whether the Limitation Act has recogniz- 
ed a distinction between a charge and a 
mortgage. As to this, there cannot be 
any possible room tor controversy that 
no spph distinction has been recognized m 
the Limitation Act. A suit against a 
ohafirge-bolder would be a suit agamst a 
mortpgee within the meaning of the term 
as used in Art. 148. 

But ^notwithstanding this view of the 
matter* I am of opinion that Art. 148 does 
not apply to a suit such as this. Art. 148 
provides for a suit'agamst a mortgagee to 
redeem or to recover possession of immo- 
f^eable property mortgaged. Now a suit by 


a mortgagor against a oo-mortgagor to 
recover possession of bis share hf* the 
mortgaged property is not a suit for re- 
demption nor a suit for possession of 
immoveable property mortgaged. The re- 
demption bas already taken plaoe, and It 
cannot be said that because, by operation 
of law the Defendants have a charge on the 
property for the Plaintiffs* proportion of 
the expenses properly incurred in redeem- 
ing the property, that there was a mort- 
gage of the property m favour of the De- 
fendants. The Plaintiffs have a right to 
recover their share on recouping to the 
Defendants their proportion of the mort- 
gage money paid by the Defendants, and 
the suit in which such a right is asserted 
IS a suit for possession, not a suit for re- 
demption. 1 agree with the Courts be- 
low that this nuit must be governed by Art. 
144 and not by Art. 148 of the Limitation 
Act. 

But this conclusion does not decide the 
case, Under Art. 144, the time beg^ps to 
run when the possession of the Defendant 
becomes adverse. The Courts below have 
taken the view that the possession of the 
Defendants become adverse to the Plain- 
tiffs in l894 when be recovered possession 
of the property on redemption. This is 
incorreot. As was pointed out by West, J., 
in Earn Gkandra Yashvant v. Sadashtv 
Abaji (1) tha possession of the Defendants 
as lienors did not in any way contradict 
the ulterior proprietary right of the Plain- 
tiffs. On the contrary It implied and pre- 
served that right, since it would be im- 
possible for a man to hold a lien on his 
own property. To quote the words of 
West, J., “as long as a possession can be 
referred to a right oonsistent with the 
subsistence of an ownership in being at its 
oommenoement, so long must the possession 
be referred to that right, rather than to a 
right which contradicts the ownership. As 
the right to possession exists, the owner is 
not called on to take any step towards 
putting an end to it, and hence no pre- 
sumption arises against him from his 
quiescence, nor does the possession be- 
come adverse to him. This principle 
is the one on which the decision in 
Dadoha v. Krishna (8) proceeds, and it 

(1) ^1886) 11 Bom 422, 

(2; (1879) 7 Bom. 84. 
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is implied lo Doe Dem Colclough v. HuUe 
13) and obber oases.” This prmoiple has 
been aooepbsd in numeraas oases • see 
Moidtn V. Oothumanganni (4) Bhaudin v. 
Shttkh Ismail (6) Faki Abas v. Faki 
Nurdtn (6). in my opinion the mere (aot 
tbati the Defendants look possession of the 
properly on redemption does not deoide the 
suit between the parties. It must be 
astablished that the Defendants have been 
•n possession for twelve-years on an 
assertion of hostile title to the knowledge 
of the Plaintiffs; otherwise the Plaintiffs 
are entitled to suooeed. The reoord-of- 
righta may be valuable evidence, if i% has 
reoorded the exclusive title of the defen- 
dants and if there is ovidenoo frrm which 
the Court below is able to come to 
the oonolusion that the Plaintiffs were 
aware of the entry twalve-yeara before 
suit. But if it has merely recorded the 
possession of the Defendants, it will have 
no effect whatever, for such possession is 
referable to a right oonsislenn with the 
subslslenoa of the Plaintiffs’ title in the 
property. Nor would the entry operate to 
the prejudice of the Plaintiffs even if it 
has reoorded the exclusive title of the 
Defeudanls, unless it has been established 
that the Plaintiffs had knowledge of the 
entry more than twelve-^^ears before suit. 

I would remand the case to the Court 
below for a ffuding on the following issue : 
did the possession of the Defendants be- 
come adverse to the plaintiffs, and, if so, 
when ? 

Let the record be sent down to the 
Court below forthwith and let the lower 
appellate Court return its finding to this 
Court within a month from the date he 
receives the record from this Court. Costs 
will abide the result. 

Jwala Prasad, C. J. I agree. 

Case remanded* 

(8)Tl826r8 B & Or. 767=6 Dowl & By. 660. 

( 4 ) (1888) 11 Mad 416. 

(5) (1887) 11 Bom 4'^6. 

(6) (1891) 16 Bom 191. 
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A I. R. 1923 Patna 100. 

Das and Fosteb, JJ. 

Ugram ihan Plaint iff- Ap- 

pellant 

V. 

Laohmi Pratad Ghowdhri and others— 
Defendants-Respondents. 

Ref. in F. A. No. 66 of 1920 decided on 
29bb January 19 iO from a decision of Sub- 
J., Bhagalpur, dated 13bh August I9l9. 

I (a) Court Fees Actt S. 7 (4> (c — Suit for deciara- 
tton as adopted son and for possesston is lotthm 
S 1 IV [c) and 8. 7, cl. (1) 

A challenge having been direotly thrown upon 
the title a suit tor declaration of title as adopied 
sou and for posaeasion is a suit that comes within 
S. 7, cl. (4), sub ol. (c) ot the Court Fees Act 

[P 101,0 1] 

(b) Specific Rdtef Act, S tenge thrown 

OH title — Suit for declaration to meet the challenge 
18 one under S 42 

Where, a ohallenge is directly thrown on the 
title ot the FlamtiS, and the pUiutii! comes to 
Court in order to meet that* challcoge, it is a suit 
clearly under S 42 of the Specific Hehet Act. 

[P 101, 0. 1.] 

S. M. MuiUokt Bajendra Prasad and 
Sambhu Saran — for Appellant. 

L. M. Qanguli and N. G, Qhose~^iot 
Respondents. 

Judgment;— This is a Court.fae mailer. 
The question involved is of considerable 
importance and in our view should be de- 
cided by a large Bench. The point is 
this : Whether a suit for declaration of 
title as adopted son and for possesbion 
IS a suit that comes within S. 7i ol. 

1,4), sub-ol. (c) of the Court Fees Act, 
or within S. 7, ol. (6) of that Act. 
The learned Registrar has taken the view 
that it comes under S. 7, oi. (4), sub-d. (c) 
of the Court Fees Act. Mr. bushil Madhub 
Mulltok on behalf of the Appellant has 
argued that this view is erroneous inas- 
much as every suit for possession must 
necessarily involve adjudication of the title 
of the Plaintiff. He says that m every 
suit for possession the Plaintiff must prove 
his title, and that consequently he must 
necessarily ask for declaration of his title. 
In my view the question depends on Whe- 
ther the suit is a suit that comes within 
S. 42 of the Specific Belief Act. If it is* a 
suit that comes within S. 42 of the specific 
Relief Act then it must come under S. 7, 
ol. (4), sub-ol. (c) of the Court Fees Act. 

It is true that every suit for posses- 
sion does involve a question of title m 
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ijha aanaa fchafi ^ha in an 

ejQobinenl suit migtii prove ais ttisio. 
Bui ibaa is noli ilia caaQ hare. WharOi 
howeveri a ohallecige is direoiiy ahrowu oa 
tihe tiiaie o£ the Piamuill, aud lue Plamitll 
oouidb ti» Court! m order to muuii that ouai' 
tenge, it is a suit clearly under S. 42 ot tue 
^spaoiiio Ealiat Act, and ly would aoooid- 
ingly m my view ouma under S. 7, ol. ^4), 
sub'oL to) of the Court Fees Aot. iu this 
case it appears to me that taere was un- 
doubtedly a onalienga thrown on uhe 
Plaintifl's tibia. Ha oama to Court to meat 
that onalianga. He naked for a daolara- 
tiou that ho was the adopted son ol soma- 
bodyi and lor oonbagtaantial raliaf, that #s, 
for possession. It is not the same thing 
as an ordinary suit for possobsion wnara 
the question of titla inoidanbahy arises, in 
my view she learned Kegisttar nas taken 
an entirely oorreot view ot the matter, but 
as the question is always eoming heloia us 
in one garb or anotner we think that it 
ought to be tiaaliy seb&ied by a larger 
Bench. Place the record before the learn- 
ed Chief Jubtioa for neoe:3sary oiders. 

The Heoord was placed beiore C. J. who 
passed the following order : 

Dawson- Miller, C. J.— In w opinion 
this decision is oorreot). Tnere is no otner 
deoision m oontiiot with the above and 1 
do not think it is necessary to refer it to a 
Full Bench. 

A. 1. R. 192:3 Fatna 101. 

CoUXTB AND Rose, JJ. 

Eameshtoar S^ngh iJu/iadwr— Piaintih- 
Appellant 

V. 

Momtn — Dafendant-Respoadenb. 

li. P. A. No. 77 of 1920 & I of 1921 
deoided on '^h Jane 1921, against the Judg- 
ment of Das. J. m S. A. No. 835 of 1918 
dated 26bh May. 1920. 

B J ^Actt St l05 and JiXed by Com- 

promtBO under S. IQ5-Subteguent decmon jtxmg 
different rate n mthout jurtedtciton 

The rent was fixed uadet 3 105 by oompromise. 
Latec oa iii 19 10 the suit was decreed based oa 
leaser rate *ot rent admitted by tenant In the 
present suit rent at rate fixed by the oomprooiise 
was demanded. 

Beldt the Court which deoided the rent 
snit m 1910 had iucisdiotion to pass a de- 
cree for the cent foe the yeaia which were m 


suit in that particulae oase, but m view ot the 
proviaiou ot ti 109 ot Beugil Tenancy it 

obviously had uo [jarisdio^iou to pass a deoceo 
fixing the late ot cent as this had already been 
decided in the pcooeuaiug, under S. Iu5 by a 
oompromiae decree and in uo i^c as it did ho there 
was no doubt tuat it was aciiug without jurisaiu- 
tion. This being so, the Ueaision, oanuut be roe 
judicata. lOi, G. 1). 

/S. C. MitUr and Mur an Frusad — for 
Appohaui. 

Hum Prasati— for Bospondent. 

Coutts J.— Tuib appeal (No. 77 oi 1920) 
arises ouii ol a suih lor rtmu toi the years 
1319 to 1322. Tno runt is oiaimcd at tnc 
rata of Rs. 10-11-6 whiun was tha lata hxad 
on aompromibd m a pruoaadmg unuar 8au. 
105. 

It appears thh,t previous to the prasani 
suit the Plain tifi. in the year 1910 instiku- 
tcii a suit lor rant at this r^^ta. Tna suit 
was concaoiiad by Bha Dofandant who rolled 
on the rauord ol rights m which tna rant 
ot tua noldiug wao shown as Ha, 9-il-7i. 
Tno suit was Uuuraad at tna rata admittou 
by the Defendant, bubsaquantiy in |na 
yaai 1915 there was another rant suit by 
tna Piaintih anu the Piaintih again oiaimod 
ae tna rate uxud on oompiumibu in the 
proceeding unciar 8. iUo. This suit was 
not contastaa uy the Dafenuanfi ana the 
Piainiiiii was given an ejc-pa/ le daoroe at 
the lata oiaiihad by, him. He has now 
nroaght the suit out ol which this appeal 
hae aiisan, The ^uit vvas oaurood in the 
Couit 01 first instance at the lata admittea 
by fine Deteiidaut. Namely, Rs. 
and on appeal to the Distnoa Judge this 
ueoision was upheld. Ihere was a second 
appeal to this Gouii wnioh was heat a oy a 
single Judge auu the dauisioub ol hukh the 
lower Courts have bean upheld. It is 
against tnio oeoision that the preseut ap- 
peal Lias been hied. 

The basis of the deoiSion appealed against 
IS that the rata ot rant deuieed in the rent 
suit oi 1910 1 j res judiGa(,u and that there- 
toro the Plaiutiil is not entitled to a daoree 
at the lata ul rant tixad in the compromise, 

The only point which is urged boiore us 
in this appeal is that the oeoree of the 
Court whioh deoided tno rant suit ol iUlu, 
in so far as it deoided the rata ol rent, was 
without junsaietioa and b. 109 ol the 
Bungal Tenauoy Aqi is relied on. That 
section runs as follows: 

"Subjeok lo kbs provisions o£ Seek. 109A 
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a Qivil Oourli shall nol entertain any appli-i 
oalioQ or suit oonoerning any matter wh^ohj 
is or has bean the subject of aa application 
made under Ss, 105 to l08 both inclusive.” 

There is no doubt that the Court which 
decided the rent suit in 1910 had jurisdio 
lion to pass a decree for the rent for the 
years which wore in suit in that parlioular 
case* but in view of the provision of S. 109 
of the Bengal Tenancy Act, it obviously 
bad no jurisdiction to pass a djorea fixing 
the rate of rent as this had already been 
decided in the proceeding under S. 105 and 
in so far as it did so there is in my opinion 
no doubt that it was acting without juns- 
diotion. This being so, the decision) so far 
as this particular point is concerned, can- 
not be res-judieata. In this view of the 
case the contention urged on behalf of the 
Appellant must in my opinion prevail. 1 
would accordingly set aside the decision 
appealed against and decree the suit at the 
rate fixed in the oompromise in the S. 105 
proceeding. In other words I would de- 
cree this appeal with costs throughout. 

Ross, J. : — I agree. 

Appeal allowed. 


A. I R. 1923 Patna 102(1) 

Oooixb AND Boas, JJ. 

Sukhraj Bahadur and another “-Peti- 
tioners 

V. 

Debi Bukhih'— Opposite Parly. 

Civil Rev. No. 381 of 1921, decided on 
7tb January 1922, from an order s£ the 
Sub. J., Gaya, 

Ctvtl P, C., 0. 21, iJ. 66— Dafe Jimd for valua- 
tion cn Sale proclanaticn’^Fiatfig Valuation bejore 
that date ss without Jurisdiction — Jurisdiction, 

Goart acts without juriediotion in fixing 
the valuation on a sale proclamatioc before the 
date fixed lor the same. 

Kailaspathi — for Petitioners, 

Loutts, J. : — This IS an application in 
revision against an order fixing the valua- 
tion on sale proclamation, h appears that 
time was granted until the 30&b of July 
1921 for hearing the parlies as bo the pro- 
per valuation but on the l6lb of July 1921 
the valuation was fixed. It is olear that 


Ihaving fixed the 30th of July 1921 for the 
|heariug of the matter the Judge acted with- 
out jurisdiction in fixing the valuation on 
the 16lih of July. His order and his subse- 
quent order declining to review this order 
must be set aside. The application is allow- 
ed. 

Ross, J. : — I agree. 

Application allowed. 
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Bae), j 

Hiralal Mahton — Petitioner 
v. 

Lila Mahton and another — Opposite 
Party. 

Criminal Revision Nos. 416, 417 and 418 
of 1921 dfccidcd on 29th September 1921, 
from an order of the Addl. Db. Mag., Patna, 

Criminal P C , 8 . 106-^Dtff event views of 
Oourii — Sanction should not he granted. 

When two Courts take difieiaat views of facts, 
saootioa for proseoution suould not be granted. 

[P. lOS, C. 1.] 

B. C, Sinha -lQt Petitioners. 

H. L. Nandkeolyar — for Opposite Party. 

Judgment : —These applications are 
directed against the order of Mr. S. L. 
Gupta, Additional District Magistrate of 
Patna, according sanction to the opposite 
party to piosecute the petitioners under 
section i 93 of the Indian Penal Code. 

It appears that the petitioner in the 
Revision Case No, 416 instituted criminal 
proceedings against the opposite party with 
leferenoe to a certain plot of land. His 
case was that the opposite party was a 
non-oooupanoy raiyat in respect of the 
plot of land and was so recorded m the 
reoord-of-rigbts, that he abandoned the 
holding and on such abandonment the 
landlord settled the land with the peti- 
tioner and that he grew the crops, but that 
the opposite party carried them away. 
That was the case as made by him in the 
Criminal Courts and in support of his case 
he produced the record as a non- occupancy 
tenant holding for one year only. The 
Court of first instance believed bis case 
and convicted the opposite parly. Thera 
was an appeal to Mr. b. N. Gupta who took 
a difiereot view on the facts of the case and 
set aside the oonviotion. But it is certain- 
ly noteworthy that in the judgment of 
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Mr. S. L. Gupta allowing the appeal of 
the opposite parly, Ihere is nol one word 
to suggest that there was any perjury 
committed by the petitioners before him. 
He took the view that there was a hona 
fide olvit dispute between the parties and 
that the story of running away was mani- 
festly incredible, as on the complainant's 
own evidence the accused continued 
uprooting the crops in spite of the protect 
and was still in the act when he returned 
with the Chowkidar. The opposite party, 
then applied before the trial Court under 
section 195 of the Code of Criminal Pro- 
cedure for sanction to prosecute the peti- 
tioners under section 193 of the Indian 
Penal Code. The trial Court declined to 
accord sanction. Theyt hen came up to 
Mr. S. L, Gupta again and asked him to 
grant them sanction to prosecute. 
Mr. S. L Gupta has now accorded sanction 
to the opposite party. 

In my opinion this is not a case in 
which sanction should have beean grant' 
ed at all. On the faoas the two Courts, 
took two different views. The trial Court 
convicted the opposite party. It may be 
that the conviction was wrong and it may 
be that Mr. S. L. Gupta was quite right in 
setting aside the conviction. But still the 
fact remains that on the facts two Courts 
took two different views. That being so 
it is impossible to see how, sanction could 
ha granted for prosecution of any one I 
must revoke the sanction which has been 
granted in this case by Mr. S. Tj. Gupta. 

Sanotion revoked. 
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JwALA Prasad and adami, JJ, 

Surdeshtoar Jha and others — Appel- 
lants. 

V. 

Emperor— Opposite Party. 

Criminal Appeal No. 123 of 1921, decid- 
ed on 7th November 1921, against an order 
of the S. J. of Muzafferpore, 


Criminal P.C 8. 279— Charge to Jury--Failwe 
to refer to inadmtssthle evidence heard 
Viitaten verdict, 

7he verdict of the Jury oAnuot be set aside 
anleas there is a clear misdirection in the oharge 
. by the Judge to the Jury [P 103, 0. 2 ] 

But where statement of the accused amounting 
to confession was brought to the light m the pre- 
sence of the Jury, ibut was not refereed to in 
oharge to the Jury. 

Held-, if the statement was inadmissible then 
omission to refer to it in the charge was a mis- 
direction in law and vitiated the trial If on the 
other hand it was admissible this statement must 
have been prominently brought oat by the Judge 
in his oharge to the Jury. [P. 104, 0 1, 2,] 

S, P. Varma and H. P. 8%nha—lox Ap- 
pellants. 

Assistant Govt, Advoeate—iot the Crown. 

Jwala Prasad, J. — The appellants were 
committed to the Court of Sessions ^on 
charges under sections H7, 148 and 379, 
Indian Penal Code. The accused No. I, 
Sumeshwar Jha, was further charged under 
section 304 and the remaining accused 
were charged under section 304 read with 
section 149, Indian Penal Code. 

As to the oharge under section 379, the 
accused have been convicted by the lear- 
ned Sessions Judge on acoeptanoe of the 
unanimous verdict of the Jury. The verdict 
of the Jury cannot be set aside unless there 
is a clear misdirection in the oharge by the 
Judge to tne Jury. It is pointed out by the 
learned Counsel on behalf of the accused 
that the verdict of the Jury is vitiated on 
account of the statement of the aocused, 
which was in the nature of an admission 
of bis having removed potatoes from the 
held in question, having been brought on 
the record. Daring the examination of the 
Sub- Inspector P. W. No. 10, upon ques- 
tions put to him by the Public Prosecutor, 
he stated that Sumeshwar Jha bad stated 
to him that "be bad gone there (the held)" 
for charing alua which was given by one 
Hiramau Dusadh of village Sultanpore on 
behalf of complainant, he having only 
hatai interest m it; only 6 passertes of alua 
were dug by Hiraman, of which he took 
three passeries as his own share leaving the 
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other half with Hiraman Dusadh for shar- 
ing with him. aa3 they had exchange of 
blow‘s in which Ramrnoh sustained inju- 
ries The Sub-Inspector then stated that 
*' it further appeared from him (Sumeshwar 
Jha) that he was alone and that he took 
away 3 paiseries of aim on his own head.’* 
The learned Sessions Judge held that the 
latter portion of the statement, where 
Sumeshwar told the Sub- Inspector that 
he had taken 3 passeries of aUa on his 
own head, was inadmissible in evidence, as 
it mav in certain oiroumstanoas amount to 
a confession. Ha rama^kod in the margin 
of the evidence of the Sub-Inspeotor that 
this portion will nob be placed before the 
Jury in summing up. In the charge to the 
Jnry there is no raferenoe made to this 
statement. If the evidence in the shape 
of the statement of the accused referred to 
above was inadmissible, in view of its 
having been brought to light in the prasenoo 
of the Jury and formally recorded as part 
of 'the evidence, it cannot with any con- 
fidence be said that tha Jury were not at 
all influenced by tha statement It is 
immaterial that tha Judge did not refer to 
it in bis charge to the Jury and it does not 
at all affect tha question. The Jury had 
heard the statement and they knew that 
the accused Sumeshwar had admitted be- 
fore the police the fact of his having 
removed the three passeries of alua. It is 
possible, tborafore, that their judgment in 
the case was affected by the statement in 
question. The removal of the alua is, we 
think, the most important ingredient m tha 
charge of theft which the Jury was trying 
at the moment ; and the statement of tha 
accused Sumeshwar Jha before the Police 
tending to show that he had admitted the 
removal of cdudi must have weighed with 
tha Jury to a great extent in arriving at 
the conclusion as to whether the accused 
had or bad not committed the offenoe in 
question. Tha mischief had been already 
done in bringing the statement to the notice 
of the Jury and therefore, it could not be 
undone by the omission by tha Judge to 
refer to it in the actual obarge to tho 
Jury. 

It will also be observed that the 
charge to the jury does not clearly 
bring out the delay that took place in the 
lodging of the first information, but it only 


asked the question as to whether the delay 
would go against the prosecution case. 

If the statement referred to above was 
inadmissible as held by the learned Judge, 
then his omission to refer to ilT in the 
charge was a misdirection in law and viti- 
ated the trial and the accused, therefore, 
must be re -tried. If, on the other hand, 
the statement in question was admissible 
as is contended for by the learned Assis- 
tant Government Alvooate, then the trial 
is not vitiated. But this statement must 
have bean prominently brought out by the 
learned Judge in his charge to the Jury. 
Therefore whether the statement is admis- 
sible or not, tha result is the same and the 
verdict of the Jury is vitiated. Tha ques- 
tion then is whether tha accused should bo 
put Upon their trial again on the charge 
under section 379. 

In view of the findings wa have arrived 
at on tha general oiroumstances q! the 
present case and in view of tha oiroum- 
Btanoes of the oasa and also in view of the 
faot that Sumeshwar has already been 
punished under seob on 325, wo do not 
think that a re-trial at this stage is at all 
desirable in tha interests of justice. 

The result is that we set aside the oon- 
viotlons and sentences of all the accused 
under all thi sejitlons except that of 
Sumasbmar Jha uador section 325, Indian 
Penal Code. The sentence passed upon 
him under that section baa been already 
reduced to a poaod of t iree years’ r'gocous 
imprisonment. 

Adami, J.— I agree. 

Appeal allowed %n part. 
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Jwala Prasad, and Boss, JT. 

Jai Sao and — Petitioners. 

V. • 

Emperor — Opposite Party. 

Criminal 'Rev. Nos. 33 5 and 337 of 1921 
dfoided on find December 1921, against the 
order of Disfe. Mag, of Patna. 

(a) Crtm, P 0. 88 , 117 (4\aiid 110 — Atsoctation 
of acemed not proved^Jotni irtal i* illegal. 

The legality of a joint trial does not depend 
merely upon what is alleged for the pcoseoation. 
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A joint ttial ia not permissible unless there is evi- 
denoe of liomething in the natare of oonspiiaoy or 
of eonoert in respeot of the various acts of habi- 
tual miaohief to whioh the witnesses depose. 
Ordinarily, under 8 110, Or. P. C eyery person 
has to be tried separately for the oiienoea enume- 
rated theAin. In other words, a joint trial is 
only permissible when two or more persons have 
been associated for the purpose of committing the 
offences mentioned in section 110, clauses (a) to 
(f). The association of several persons m the 
oommission of the ofienoe mentioned in section 
110 of the Or. P 0 must be estabhabed in order 
to entitle the Magistrate to try several persons 
jointly. In a case under section 110, Or. P C. in 
which the evidence of bad character of the accu- 
sed persons and of the individual nefarious acta 
committed by them form the integral parts of the 
offence, it ia impossible to conceive that the evi- 
dence led against one will not at all prejudice the 
case of the other accused persons assembled to- 
gether in the same dock. [P. 110, 0. 2, P. Ill, C.I.] 

(bl Practice — Criminal Trial^SuggciUons of 
Public ProBCCutor^Ccurt should not brush aside. 

Where the accused as well as the Public Prose- 
cutor wanted a separate trial of the accused per- 
sons and the Magistrate nevertheless tried them 
jointly, held that the Magistrate should not 
brush aside the suggestion of the Public Prose- 
cutor in charge of the case who knows how far 
he can establish criminal association by actual 
evidence, which the Magistrate cannot anticipate. 
This is a salutary principle. [P. Ill, 0. 1, 2.] 

8. N. Eaq^ J, N. Qupta and Yusuf — for 
Petilioners. 

Assistant Govt, Advocate— ior the Grown. 

Jwala Praoad, J. : — The petibloners, 
eighb in number, Baja Kam Sao, Jhari Lai, 
Jai Balgouind Lai, Gajoo Sao, Obilbauri 
Sao, Jai Sao, Parsbadi Sao, Ghamrn Sao, 
of village Annba, near Mokameb Ghati Sta- 
tion, have been dirooted by the Bub-Divi- 
sional Officer of Barb, by his order dated 
the 29th of April 1921, to es^eouto bonds 
of Bs. 100 each, with two securities of 
Bs. 100 eaoh to be of good behaviour for 
one year or in default to undergo rigorous 
imprisonment for one year eaoh under 
seotionsllO (b)of the Criminal Procedure 
Code. This order bas been based upon the 
finding of the Magistrate that the aooused 
habitijally, dealt in goods which they 
knew to have been stolen from railway 
goods shed at Mokameb Ghat." 

Upon the Beport of the Police at Mo- 
kameb, dated the 15tb of October 1920 
the Magistrate drew up the following pro- 
ceeding, : 

" Whereas from the report of G. 
H. Police, Mokameb, dated the l6th 
im P—14 


PatnA 195 

of October 1920, it appears that 
the above named eight aooused persons 
are by habit receivers of stolen pro« 
perty knowing the same to have been 
stolen. I, therefore, order the above eight 
aooused to show cause at 10 a.m. on 
8th November 1920 why they should not 
be bound down for three years to be of 
good behaviour under section 110, Qrimi- 
nal Procedure Code, in terms given below. 
— Baja Bam a bond of Bs. 1,000 with two 
sureties of Bs. 600 eaoh — other seven 
defendants bonds of Bs. 100 eaoh with two 
sureties of Bs. 100 each.” 

Now, the oiroumsianoes setforth in 
the report of the Polioa referred to above 
are as follows: — 

1. That about 302 bags of linseed and 

other articles were found short at destina- 
tion from Mokameb Ghat although seals 
on the waggons were intact, leading to a 
conclusion that the thefts ocourred at 
Mokamah Ghat before the waggons left 
the place. , 

2. That the coolies, who mostly came 
from the village Aunta, have been general- 
ly found oonoealing the grains from the 
Ghat Station and disposing them off to 
their receivers at Aunta. 

3. That one gang of receivers, under 
the leadership of Jhari Sao, was prosecuted 
in the year 1913 under section 110, Cri- 
minal Procedure Code, and Jhari and 
Balgovind were oonvioted. 

4. That it oame to light during enquiry 
the proceedings in 1913, that the stolen 
property received by the then aooused 
receivers was 'despatched by them by rail 
to Lakhisarai {Station under different ficti- 
tious names. 

6. That the remnants of the above 
mentioned gang gradually formed afresh 
the present gang of receivers under the 
leadership of aooused Baja Bam. This 
time they changed their modus operandi to 
defy the Police and to avoid detection, 
that is, they began to send away their 
stolon property by carts or boats towards 
Lakhisarai, Barb, and other places across 
the river. 

6. In the year 1919 there was an 
abnormal increase of orime at Mokamah 
Ghat and about 27 coolies were arrested 
red-handed carrying property in almost 
each case towards the village of the aocus- 
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ed. Eighteen oooltes were similarly 
arrested in 1918 and eleven in 1920 with 
more or less the same result. 

7. That during the enquiry of this 
case it transpired that present aooused 
are mainly responsible for the thefts as re- 
oeivers and that they aotually sent large 
consignments from time to time to Lakhi- 
sarai and Barh per carts and boats. 

8. That the aooused Baja Bam, Jai, 
Parshadi and Ohamru have transacted in 
lingeed to the extent of Bs. 20,280, in spite 
of the fact that none of them has got even 
a small plot of land producing linseed nor 
have they been known to have ever im- 
ported it from other places, 

9. That the aooused have been main- 
taining eaoh a nominal shop only to screen 
their mala Me dealings with the coolies 
and to afford the latter opportunities to 
frequent their shops with the ulterior ob- 
ject of puohasing things. 

Jn order to show that the aooused per- 
sons had facility in perpetrating the 
offenoee of receiving stolen property, the 
Sub-Inspector in his report has given a 
description of the situation of the village 
Aunta, their shops and the Ballway 
transhipment platform, which show that 
they are all in close proximity. In his re- 
port the Sub-Inspector says that ; '*Aunta 
is a large village inhabited mostly by 
Babhan and low class people. Almost every 
adult male member of the latter class 
works as a oooly in the Mokameh Ghat 
goods shod where transhipment of goods 
from B. and N. W. By and E. I. By. and 
vice versa, is carried on on a very grand 
scale. The aooused have got nominal shop 
of groceries. Their shops and houses are 
located on the outskirts of the village just 
outside the Bailway fencing within easy 
reach of distance from the Bailway shed. 
The Mokameh Ghat ehed is one of the 
biggest transhipment stations in India. 
Some time about three hundred waggons 
are transhipped in one day. The commo- 
dities passing through the shed are of a 
variety, but chiefly rice, wheat, grain, lin- 
seed, sugar, salt and the like. The yard is 
about two miles in length. A portion of 
that is tinned, known as the shed but 
without any enclosure. The goods are 
usually detained for one day, sometimes for 
two or more for being transhipped. About 


250 coolies are always at work. « About 
100 of them hail alone from Aunta. A 
considerable number of these coolies have 
got every facility of pilfering from the con- 
signments in the shed or carryin^g away a 
bag or two as opportunity offers.’* 

The plan of the Mokameh Ghat Station, 
the transhipment platform and the Aunta 
village, where the shops of the aooused are, 
has been appended to the report of Sub- 
Divisional Officer dated the i5th of Janu- 
ary 1921. In order to show that the ac- 
cused are members of one gang associating 
together for the purpose of carrying on the 
offence of receiving stolen property from 
the coolies, the Sub-Inspector says in his 
diary: 

"The accused live in one village and are 
intimate with eaoh other. They have 
been seen often associating together and 
with the coolies working in the shed who 
are admittedly bad characters. They have 
also been found transacting together with 
one and the same Mahajan at Lakhisarai, 
Barh and Mokameh. They were given an 
opportunity but could not explain satis- 
factorily about their transactions and the 
sudden change in their circumstances. A 
few years back they were men of no means 
but now they are men of thousands living 
comfortably in a high style." 

The evidence laid in the present case 
is enormous. As many as 148 witnesses 
for the prosecution and 48 witnesses for 
the defence have been examined, and no 
less than 115 Exhibits, excluding their sub- 
numbers have been produced. By means 
of the aforesaid evidence the prosecution 
has tried to establish what is contained in 
the report of the Sub-Inspector upon which 
the proceeding under S. 110, Criminal Pro- 
cedure Code, was come to. The report of 
the Sub-Inspector does not itself show any 
spaoifle instance of receiving stolen pro- 
perty in which all the accused were acting 
jointly and in concert. No doubt, the 
Sub-Inspector’s report says that the dooused 
persons belong to a gang of receivers of 
stolen property ; the conclusion is not 
justifled by the materials set fo|th in the 
report. The report refers to a gang 
of receivers of stolen property in 
1913 headed by Jhari and Balgobind 
in which Jhari and Balgobind were 
convicted but nothing has been stated 
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Id report, nor anything shovvn in 
the evidenoa that the remaining six aooased 
were members of that gang. The present 
gang is said to have been formed under the 
leadership of Baja B%m and the only oir- 
oamstan(fts mentioned for thinking seven 
aooased were also members of that gang 
IS the faot that four of the aooused, Baja- 
ram, Jai, Parshadl and Chamru, have tran- 
saoted in linseed, eto., to the extent of an 
enormous sum of rupees, namely Rs. 20,280 
with the Mahajans in Lakhisarai, 
Mokameh and Bath. This oiroumstanoe, 
again, even if aooepted as an evidonoe of 
association, leaves out of account the re- 
maining four of the accused. It has not 
been stated m the report, nor shown in the 
evidenoei that the remaining four of the 
aooused had any concern with the trans- 
action referred to above. The faot^' and 
inoidents relied upon by the prosecubion 
do not establish an asBOoiation of all the 
accused in the nefarious act of receiving 
stolen property. There are no doubt, oer- 
tain facts, namely, they were carrying on 
shops in the close proximity of the Railway 
transhipment shed; that they were resi- 
dents of a village from where Railway 
coolies are largely recruited: that they were 
carrying on shops affording facilities to the 
coolies in disposing of the stolen grains 
through them, and also giving faollity m 
receiving the stolen goods. Each of the 
aooused holds separate shops in that loca- 
lity. There is nothing to show that these 
aooused have associated together and re- 
ceived any stolen goods from the coolies. 
The coolies coming from the village Aunta, 
shown above, are about 100 in number. 
Some of these, as set forth in the report of 
the Sub-Inspector, have been convicted for 
theft. No particulars have been given as 
to which of the coolies have formed into a 
league with the accused in the present 
case. The reasons, therefore, for the Sub- 
Inspeotor to report that these accused per- 
sons formed a gang do not hold good. 
Therefore, upon his report, the Magistrate 
could not draw up a charge under section 
117 (4) for the joint trial of the present 
aooused upon the ground that they 
had associated together for the purpose 
of receiving stolen property. The report 
of the Police, therefore, if truly analysed 
leads only to the oonolosion that the aoou- 


sed were receivers of stolen property but 
not necessarily the faot that they were 
members of a gang having associated them- 
selves under a common leader, Baja Ram, 
for the purpose of carrying on this nefari- 
ous aot. The Magistrate, in his proceeding 
under section llO, Oriminal Prooedure 
Code, apparently does not accept the 
report of the Police as being sufficient to 
frame a charge of assooiation of these 
aooused persons; for he only says In the 
proceeding that. " the aooased are by 
habit reoeivets of stolen property.” 

The faot that they are members of a gang 
or have associated together for the purpose 
of carrying on their profession of receiving 
stolen property, is a very material faot 
which ought to have bean olearly stated in 
the proceeding in auestion. The piooeed- 
ing stands in the position of the oharge 
and on the prinoiple of framing a oharge, 
the prooeeding must have mentioned the 
material facts of the aooased having asso- 
oiated together or being members dt a 
gang to carry out the offence of reoeiving 
stolen property in order to give the accu- 
sed notice of this so as to enable them to 
meet it. Upon the oharge, therefore, thus 
framed 1 very much doubt whether the 
aooused could be jointly tried. At the 
very initial stage of trial, that is, just when 
the aooased appeared before the Magistrate 
in pursuance of the notice served upon 
them of the proceeding, they took objection 
to the joint trial of all of them. This 
application was refused by the Magistrate 
in the following words : 


“applioation for separate trial disallow- 
ed” without giving any reson for doing so. 

This is not judicial determinalloE 
of the legal question raised in the accused's 
petition. The prayer appears to have 
been pressed again in the course of 
the argument before the Magistrate 
who again, for the reasons set forth 
in his judgment, reieoted the conten- 
tion. In this connection, reference may 
profitably be made to the petition 
of Bajaram and Jai Sao, made 
before the Court of the Sub-Pivitional 
Offiicer of Barb and the order passed there- 
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on by lhal offioer. The pebilion runs 

bbas.: 

"Thab your pebibioners’ Pleader from 
Ihe very beginning of bhe ease has been 
objeobing bo your pebibioners’ joint trial 
along with other aooused persons. That 
your pebibioners understand that your 
Honour onoe expressed your Honour's opi- 
nion bhab after bhe close of bhe case your 
Honour would consider the propriety or 
otherwise of your petitioners' separate 
trial. That nowi as bhe prosecution has 
closed its case except to examine two or 
three formal wibneeses, your pebibioners 
beg bo request your Honour to order sepa- 
rate trials. That the prosecution also ap- 
plied for the separate trial of each accused. 
That the joint trial is illegal and greatly 
prejudicial bo your petitioners.” 

The order passed on this petition runs 
bhus ; 

The application is refused, 146 witness, 
es have been examined and 54 have been 
cross-examined. The hearing has oooupi- 
ed 19 days already. My opinion has been 
misunderstood and the words " after the 
close of the case must be understood liter- 
ally and not to mean after the close of the 
case for the prosecution.” 

I have underlined (here italicised) the 
passage in the aforesaid quotation for 
showing that prosecution also applied for 
separate trial. Thus, both the prosecu- 
tion and the accused persistently asked the 
Magistrate to try the aooused separately 
but the Magistrate had been putting off his 
decision thereon. The objeotion was press- 
ed before the lower appellate Court but 
was overruled on ffnding that there was 
evidence of joint association of the aooused 
in the commission of the offence of receiv- 
ing stolen property and that the Magistrate 
had properly exercised the disoretion vest- 
ed in him by the section 117 (4) of the 
Code of Criminal Procedure. The plea 
has been taken pointedly before us. 

We have been taken through the 
long and voluminous evidence of both 
Ihe parties in the present case. The 
learned Counsel for the petitionere 


has urged strenuously that the evi- 
dence such as that has been adduced in 
the present case, does not show that there 
was any association of the aooused persons 
for the purpose of perpetrating the offence 
of receiving stolen property. Tbj learned 
Assistant Government Advocate, on the 
other hand, has read the evidence with his 
comments throughout for the purpose of 
refuting the argument of the defence and 
for saying that the evidence was sufficient 
for establishing that the aooused were 
acting in concert for the purpose of com- 
mitting the offence for which they have 
been charged. We have given our anxious 
consideration to the points urged before us 
on both sides and we have come to the 
conclusion that the evidence given in the 
case, voluminous though it is, has not 
carried the case of the prosecution an inch 
further than what was stated in the report 
of the Suh'lnspeotor upon which the pro- 
ceeding under section 110 of the Criminal 
Procedure Code had been founded, and 
what has been shown to us already is 
insufficient for establishing any criminal 
association. The learned Assistant Govern- 
ment Advocate has relied upon the same 
witnesses that have been referred to in the 
judgment of the trial Court for the purpose 
of showing association of the aooused per- 
sons for committing the offence in question, 
and I am extremely indebted to my learn- 
ed brother for furnishing me with an 
analysis of that evidence which 1 here 
quote in extenso with his kind permission : 

” The witnesses to whom the learned 
Government Advocate referred on the 
question of association were Nos. 5, 6, 7, 
38, 41 to 48, 110 and 111. 

" Witnesses Nos. 5, 6, and 7, are Ohauki- 
dars of Aunta and Mokameh Ghat. I take 
witness No. 5 as a sample of this part of 
evidence. He says that the accused are of 
bad character and receive stolen property 
from goods shed coolies at the Ghat and 
that all the eight aooused persons sit and 
associate together. Evidently this state- 
ment is not relevant to proof of association 
'*in the matter under enquiry” required by 
section 117 (4). 

" The other witnesses are chiefly 
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oiilbivafeors of Aoiilia. I shall give Bome 
sample of fcheir evidenoe. P. W. No. 33 
says thali all the aooased associate together 
and send goods together by boat and by 
oath. This is no^ evidenoe of the required 
association. P. W. No. 34 speaks general- 
ly about the accused he says that they 
reoeive stolen property and that they as- 
sookta together and consult together about 
the despatching of the property by boat 
and by bullock carts. In cross-examina- 
tion, however, he refers specifically only to 
Jai, Bajaram and Balgobind as sitting 
together at each other’s house and says that 
he does not remember about the other 
aoousad parsons and that he only referred 
in his examination-in-ohief to* these three. 
This is, therefore, no evidenoe of general 
association. P. W. No. 35 only says that 
they associate jointly and send their goods 
by boat and cart. P. W. No. 36 admits 
that he has never seen the accused purchas- 
ing from coolies « and oocsequently his 
evidence comes to nothing. P. W. No. 37 
says that the accused associate together and 
when they have got consignments together 
they send them together by boat and cart. 
The value of this evidenoe is shown m his 
oroBS-examinatlon by Pershadi where ha 
said that he had been seeing Pershadi 
taking goods by cart and when asked what 
be was taking he said that it was Bainohi 
and Tisfii that he was sending to Lak- 
hisarai. The strongest statement is that 
made by witness No. 46, who says that 
the accused associate and consult together 
in purchasing and disposing of property. 
This statement, however, disappears com- 
pletely in cross- examination where he says, 
referring to a meeting of Jai, Jhari, 
Pershadi and Bajaram, that he did not 
hear what they were saying or whether 
they were saying anything. That is why I 
said they assooiata and oonsulb together in 
purohaiBiDg and disposing of the property.” 

Th^e evidenoe of all the witnesses of this 
group is similar in character and is equally 
vague and indefinite. 


ing away goods by carl: the specific 
Instance that he gives of despatch of«gqpds 
afieots only five of the aoousad : and this 
statement is difiioult to credit. Ha says 
the bags of grain were taken from the 
house of Parshadi, Jhari, Baja Bam, Gajoo, 
Ghilauri, and that be saw this from his 
honsQ ; but he admits that Parshadi's house 
is not visible from his, nor is Jhari Lai’s 
nor are any of the other accused’s. P. W. 
No. ill says nothing about association in 
his examination- in-ohief. The learned As- 
sistant Government Advocate referred to a 
passage in his cross examination where ha 
said that Parshadi sends goods jointly with 
the other aoousad and that he saw him last 
Bhado. If this witness had been a witness 
to the association of the accused it is diffi- 
cult bo understand why he was not exami- 
ned-in-ohief on the point, and this single 
instance which he referred to can hardly 
be seriously regarded as evidence of associ- 
ation. My estimate of the evidenoe has 
been the same. 

• 

There is, therefore, no evidenoe of asso-| 
oiation of the accused to justify a joinll 
trial. 

The learned Assistant Government Ad- 
vocate, however, contends that the procee- 
ding cannot be quashed even if it has trans- 
pired during the trial that the evidenoe 
given to prove such an association falls 
short of what is required in law. He con- 
tends that there is an allegation and per- 
haps, an assertion in the report of the 
Police that the accused belong to a gang 
whose main profession was to reoeive stolen 
property and, therefore, the charge or 
proceeding which was founded upon that 
report cannot be questioned in the subse- 
quent stage of the trial, although the 
prosecution might have failed to establish 
it by evidenoe. This contention is based 
upon the decision in the case of Jogendra 
Kumar l^ag v. Emperor (1), No doubt, in 
the judgment of Beacboroh, J., in the ease 
referred to the following passage occurs : 


^ ^ , ** legality of a joint trial must de- 

Witness No. 110 says that, the ao- pend upon what Is alleged for the proseou- 
oused associate together and consult lion, not on the facts subsequently found 
together and send their goods away 
together. In cross-examination be admits 

that he has never seen Balgobind send- (D (i 930 )a 5 0.W.N. ttiaei 1.0,399, 
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to be true. la the very nature of things 
that? must be so. Otherwise, we should 
be driven to this state ot things that in 
many oases, there oould be no determina- 
tion whether the joint trial was legal or 
not till the result of the oase was known ; 
a proposition which has only to be stated 
to be rejected. The oase for the Crown 
was, that certain facts existed ; the exis- 
tonoe of such facts would undoubtedly 
prove such association as was necessary to 
justify joint trial : the legality of the trial 
could not depend on whether the Grown 
succeeded in proving those facts.” 

With great respect to the learned Judge, 
I have no hesitation in dissenting from the 
view expressed therein. No doubt, in that 
oase, the learned Judge came to the con- 
clusion that there was evidence which, if 
believed, would justify a joint trial. The 
facts of that case are different from the 
present one where we find that there is no 
evidence of joint association which would 
justify the joint trial. If therefore, there 
was evidence in that oase, the question did 
not arise as to whether the joint trial 
would not bo vitiated merely because 
there was an allegation on the part of the 
prosecution which was not established by 
evidence at the trial. The observation of 
the learned Judge is, therefore, an obiter 
dietum. Apart from it, if the mere alle- 
gation of the prosecution were to determine 
the legality of a trial there is no reason 
why an allegation by the accused refuting 
the prosecution allegation at the very out- 
set of the trial should not be accepted and 
the accused tried separately. In the pre- 
sent case, the Police Officer, in the report 
stigmatised the accused as belonging to a 
gang of receivers of stolen property. The 
accused, at the very first hearing, refuted 
this charge and said that they were not 
members of any gang and that tbe joint 
trial was illegal. Why should the allega- 
tion of tbe prosecution be preferred to that 
of the accused for the purpose of intiat- 
ing a joint trial? There is no justifi- 
cation in principle for this differentia- 
tion. What is sauce for the gander is 
sauce for the goose. We are, on the 
other hand, fortified in our opinion by 
the deoision of a Divisional Bench of 
Ibis Oourl in Iba case ot Qodhem Ahir v. 


Emperor (2). At page 10, Mulliok, J, 
observed as follows ; 

'* It has been strongly contended that 
there is no evidence of habitual mischief to 
bring the petitioners within the operation 
of section 110 (d)of the Criminal Procedure 
Oode, nor of any association such as would 
justify a joint trial, nor any specific finding 
as to the part which each of the accused 
took in the acts which have been held to 
oonstitute habitual mischief. These are 
matters, however, which must be the sub- 
ject of the new trial, which we now direct 
the Magistrate to hold. The Magistrate, of 
course, will boar in mind that a joint trial 
is not permissible unless there is evidence 
of something in the nature of conspiracy 
or of concert in respect of the various acts 
cf habitual mischief to which the witnesses 
have deposed,*' 

In the above quotation the lines have 
been underlined [here italioised] by me. 
Wo, therefore, hold that the joint trial of 
the aooused person was illegal. 

The learned Assistant Government 
Advocate then contends that section 117 
(4) is permissive and gives ample discre- 
tion to the Magistrate to try the accused 
persons under section 110 of tbe Criminal 
Procedure Code either individually or 
jointly. This is the argument which has 
also been advanced by the lower appellate 
Courts In support of this trial. Clausa (4) 
of section 117 of the Oode of Oriminal 
Procedure runs as follows : 

” Where two or more persons have been 
associated together in the matter under 
enquiry, they may be dealt with in tbe 
same or separate enquiries as the Magistrate 
shall think just.” 

Ordinarily, under seolion 110 of the 
Code of Criminal Procedure every person 
has to be tried separately for the offences 
enumerated therein. Clause (4) of section 
117, Criminal Procedure Code only per- 
mits the Magistrate to try. Two or more 
persons jointly when they have aseooiated 
together in the matter under enquiry.” 

«r 

in other words, a joint trial is onlyl 
permissible when two or more personFi 

(2) (1918) 4 P. If. J. 7*47 1.0.96. 
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have been assooialed for Ihe purpose of 
oomxnilliiag the offences mentioned in sec* 
lion 110, clauses (a) lio (/), which are under 
enquiry. Bub for clause (4:) of scobion 117 
of Ihe CJjpde of Criminal Procedure a joinl 
Irial w^ld nol have been in any case per- 
cnilled. The circumslances menlioned 
Iherein, namely, the assooialion of several 
persons In Ihe commission of Ihe pffenoes 
menlioned in seolion llO of the Criminal 
Procedure Code musi be eslabliabed in 
order lo enlille Ihe Magisirale lo Iry 
several persons jointly. This oonlenlion of 
Ihe learned Assislanli Governmenl Advocate 
is, Iherefore, alio over-ruled. 

Lastly, it has been contended that Ihe 
joinl Irial of the accused cannot be set 
aside unless it has prejudiced Ihe accused 
persons. This argument cannot be ad- 
vanced seriously, for, in a case under sec- 
tion 110 of the Criminal Procedure Code 
in which the evidence of bad char ao ter of 
the accused persons and of the individual 
nefarious acts oommitted by them form the 
integral parts of the offence, it is impossible 
to conceive that the evidence led against 
one will not at all prejudice the case of the 
other aooused persons assembled together 
in the same dock. 

Looking into the evidence, we are satis- 
ffed that the accused have been seriously 
prejudiced in the trial by the evidence in 
the present case just in the same way as 
Ihe 9ub-Inspeolor of Police was prejudiced 
againsi all Ihe accused on aoconni of having 
found evidence againsi soma of them. We, 
Iherefore, bold lhal Ihe joinl Irial in Ibis 
case was illegal and wilhoul jurisdiction. 
The oonviolions of the accused parsons and 
Ihe order passed against them under seo- 
lion 110 of the Criminal Procedure Coda 
must be set aside. It will be open to Ihe 
Magistrate lo Iry Ihe aoonsed separately if 
he ffnds that the evidence is sufHolent in 
the case of each aooused person. 

All the trouble would have been saved 
had the Magisirale nol persisted in trying 
Ihe aooused persons jointly in spile of re- 
pealed ohjeolions at every stage of Ihe Irial 
on their Icehalf and notably on behalf of 
Ihe prosecution itself. The Magistrate in 
such matters should not brush aside 
the suggestion of Ihe Public Prosecutor in 
charge of the case who knows how far he 
can establish criminal association by actual 


evidence which the Magistrate dannotl 
anticipate. This is a salutary prfhdlplel 
which the Magistrate ignored in this easel 
and look upon himself the responsibility of 
acting both as Publio Proseoulor and as a 
Judge with Ihe result that the oaloulalion 
of the Magistrate to save time and trouble 
of trying the aooused persons separately 
has ooma to naught and there has been 
serious waste of time and possibly pre- 
judioe to the oase. 

Robs. J. ;—I agree. 

Applioation allowed. 
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Dawson Millfb, C. J. and MnnuoK J. 

Bndhan Teli and oihers— Defend ant s- 
Appellants 

V 

MadanmoTian Lai — Plaintiff -Respond- 
ent . 

L. P. A. Nos. 89 and 96 of 1921, decided 
on 19th Deoamber 1921, againsi Ihe deci- 
sion of Adami, J. 

itk) Emdence Act, 8, 9l^Party in poBtesaion of 
document cannot let in aecondary evidence, 

Wheia dooumenis of title were in exietenoe and 
defendanta, upon whom the onus lay had them 
ia their possesBioa and failed to produoa them, 

Held, that seooadary evidence of the teema 
and contents of the dooament cannot be adduced. 

[P. 113,0. 3.] 

fb) Evidence Act^ S. 114 — Party not producing 
document — Pneumpiton ts agaimt him. 

Where in a oase where the question is whether 
a lease is a permanent or a temporary one, the 
lessee does not pioduoe the lease deed though it 
is in his possession, the inferenoa to be drawn is 
that the lease was only a temporary one. 

[p ns, 0. 1.] 

(o) Evidence Act, 8. 115. 

Where the lessees had a right to bnild on the 
land, but they did not produce the lease deed in 
their possession which will show under what terms 
they had such a right, the mere fact that the 
landlord stood by while the tenants built on the 
land will not estop the landlord from pleading 
that the lease was only a temporary one. 

[P.113, ai] 

Satyadeva Sahai—^iox Appellants. 

Kailashpathi—tox Respondent. 

Dawson Millet, C. J. The appel- 
lants in these oases are two out of 8 
tenants of Ihe respondent who sued lo 
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ejepl them and recover pos<^esslon of tbe 
properiiy. The case for the landlord 
was Ihat the holdings of the defendants 
were yearly holdings or that they ware 
merely tenants at will and liable to eject- 
ment. There ware 8 oases altogether and 
the Mnnsif fotind that the oharactar of the 
tenancy in these oases could not be 
determined, they were apparently of some 
age. that no fited rent could he established 
on the evidence, that there was no oncfcom 
of transferability . and eventually decreed 
the plaintiff's suit. 

The defendants appaalad to tho District 
Judge and the District Judge held that the 
tenants had been in possession (or a long 
period and that, from the facts, he was 
entitled to draw an inference that tha 
tenancies were permanent. He also found 
in favour of the custom of transferability 
and, further, upon the question of estoppel, 
he found that the landlord was estopped 
from denying the permanency of the defen- 
dants' interest. 

From this decision a second appeal was 
brought and heard before Mr. Justice 
Adami in this Court. The learned Judge 
of this Court agreed with the decision of 
the District Judge in 6 of the oases and as 
to those there is no appeal. In the other 
two oases it had been found as a fact by 
the Munstf and was not in dispute in the 
first appellate Court that tha defendants' 
settlement papers or bandohast papers 
showing their title were in their posseesion 
and not produced. He. therefore, came to 
the conclusion that in such circumstances 
it was not competent for these defendants 
to give any evidence as to the nature of 
the terms contained In their documents of 
title. Therefore, he allowed the appeal in 
so far as these two tenants were concerned, 
finding that they bad in the oiroumstanoes 
failed to make out that they had anything 
more than a yearly interest in the land. 

From that decision the two defendants 
in quesBion have appealed, and it is argued 
before us to-dav that it was not oompetent 
to the learned Judge of this Court to over- 
rule the findings of faot of the learned Dist- 
rict Judge. The question, however, raises 
a point of a law arising under the Evidence 
Aot. It is quite clear by the terms of sec- 
tion 91 of the Evidence Aot that where 


a contract or a grant or any other dis- 
position of property has been reduced 
to writing no .evidence shall be given in 
proof of its terms eisoept the document it- 
self or except secondary evidence in certain 
oases. It was admitted here that tSe doQU> 
ments of title were in existanoe, that the 
defendants, upon whom the onus lay, bad 
them iu their possession and they failed to 
produce them. The oases in which second- 
ary evidenoo of a document may be given 
do not include oases such as the present. 
It was, therefore, no longer open, to my 
mind, to the defendants, the present appel- 
lants to give any evidence at all as to 
what were the terms of the settlement of 
the land with them, they having failed to 
produce what after all was not only the 
best but was conclusive evidence as to 
those terms. The findings of tha learned 
District Judge, therefore, which were arriv- 
ed at by drawing infe/enoe from such facts 
as long possession and the acts of the par- 
ties and so on can have no application to a 
case such as this, and tha learned District 
Judge was, in nay opinion, not entitled to 
draw these inferences, which, after all, were 
merely inferences drawn from evidence 
which was given to prove what ware the 
terms of a written grant or contract, and 
to this extent it seems to me that the 
learned Judge of this Court was perfectly 
right. 

A further point was taken that the evi- 
dence showed to the satisfaction of the 
District Judge that the landlord was estopp- 
ed from denying tha permanency of tha 
defendants' holding. The findings of tha 
learned District Judge upon this point 
were stated thus 

** I find that the sites of the houses were 
settled with the defendants for the purpose 
of providing them with a home ; and in 
accordance with that settlement they built 
brick foundations in the sub-soili and 
for generations maintained superstruc- 
tures of a quality which, in the oiroum- 
slanoes of an Indian village, both they 
and the landlords must have recognised as 
appropriate to the making of permanent 
family abodes, In one year they may 
have put up a new lhaloh, that in another 
they may have renovated a wall, but the 
permanent house remained. In the light 
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of ordinary experience il seems likely tbat 
the tenants expended this money in ex- 
pectation of a permanent home and the 
landlord acquiesced; otherwise the tenants 
would jjave been foolishly wasting money 
and the landlord would have been standing 
inactive while the tenants were injuring 
his property." 

In the circumstances of this case it does 
DOt seem to me that that finding of the 
learned District Judge can have any pos- 
sible bearing upon our decision. The find- 
ing is that the tenanta built what has been 
described as a katoha pucca house, that is, 
a house with briok foundation and 
mud walls and a thatched roof as a per- 
manent abode, and that the landlord stood 
by and took no action to prevent them 
from doing so. If by the terms of their 
lease it was quite clear that the lease gave 
them no power whatever to erect anything 
in the nature of a permanent home or a 
building of this nature and the landlord 
either by his omission to interfere or by his 
active intervention encouraged the tenants 
in the mistaken idea that they had power 
to build such a house and that they had a 
permauant interest in the land, no doubt 
the landlord could not afterwards turn 
round and set up a case that they only had 
a temporary interest, but in this case the 
terms of the lease have not been proved 
though they might have been proved by 
the defendants and it has been found that 
the leases were granted for the purpose of 
building some sort of a home. If that is 
so it may well be tbatt although they bad 
power to build a house of this nature, the 
lease was only a temporary lease. Whether 
it was or not the defendants could easily 
have proved. They have failed to do so 
and, therefore, the inference must be drawn 
against them that this was only a tempor- 
ary lease making them tenants from year to 
year or tenants at will although they had 
power to build some sort of house. If that 
IS the mferenoe that must be drawn, it 
does not really matter in the least that the 
landlord stood by whilst they built their 
houses because it must in such circum- 
stances be prosui^ed that the tenants knew 
perfectly well what their rights were, and, 
therefore, that they were not deceived or 
encouraged in any way merely by the land- 
lord standing by and taking no action. 

1923 P—16 


Further in cases where the landlord stands 
by and takes no action it must also be 
shown that ha was aware of what his rights 
were and bad power to prevent the tenants 
from building. But the finding is that 
they had power to build, and the facts 
necessary in order to bring about an estop- 
pel have not been proved In these oases. 
In my opinion, these appeals, in so far as 
they rest upon any estoppel, must also be 
dismissed with costs and the decision of 
the learned Judge of this Court must be 
upheld. 

Mullick, J.-I agree. 

Appeals dismissed. 
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Dawson Millbk, C. J., and Codtts, J. 

Baohhya Baut and others — Plaintiff s- 
Appellants. 

V. • 

Mt Chandoo and others — Defendants- 
Bespondents. 

S. A. No. 1023 of 1921 decided on 28th 
January 1921, reference as regards Court 
fees payable on the plaint. 

Court Feet Act, 8ch. II, Art. 17 (6)— D«cZa- 
ritton claimed under gmse of partition 
Suit must be valued as a title suit. 

Where the plaintiffs claim under the guise of a 
partition suit a declaration of their title, which 
is the proper subject matter of a title suit, the 
suit must be valued as if it is a suit on title for 
the purposes of court-foe. [P. 114, 0, 1.] 

AM Krishna Bap— for Appellants. 

Judgment. — It appears to us that tn 
this case the decision of the Taxing Officer 
was right. The plaintiffs brought a suit 
for partition of 13 htghaSi 16 kattas, 1 dhur 
of land. Before the suit was brought it 
appeared that some of the land had been 
entered in the reoord-of- rights as m the 
possession of the Defendants, and in these 
oiroumstanoes a cloud was oast upon the 
title of the Plaintiffs, and in the forefront 
of their prayer in the plaint they claimed 
a declaration that the land in suit with the 
trees standing thereon is the ancestral pro- 
perty of the Plaintiffs and the Defendants 
and that both the parties according to 
their respective shares are in joint 
possession and have been appropria- 
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lin^ the produce thereof, and secondly, 
they claimed that as a result of the adjudi- 
cation on the above point a decree for 
partition may be passed by the Court. We 
quite agree, as appears from the oases of 
Mohendro Ghandra Gangult v. Asutoih 
QanguU (l) and Bidhata Bai v. Bam 
Chantar Bai (2), one must look to see 
what is the real nature of the claim. If it 
is merely a suit claiming a partition and 
nothing else, then it makes no difference 
that the Defendants by their written state- 
ment raise a question disputing the title or 
possession of the Plaintiffs. But if, as here, 
tn the very forefront of their claim they 
ask the Court for declaration of their title 
and possession, then it seems tons that 
they are claiming under the guise of a 
partition suit a declaration of their title, 
which is the proper subject-matter of a 
title suit, and therefore, as the Taxing 
Officer has determined, the fee payable 
in the Court of ffrst instance was deffoient 
to^the extent of Bs. 17-4-0. Before this 
appeal can proceed we must declare that 
the deficit Oourt-fee upon the plaint, 

Bs. 17- 4*0 must first be paid. The learned 
Vakil for the Appellants has undertaken 
to pay the Court- fee by the end of this 
week Let the Court fee be accepted if 
paid by Saturday next. 

Order accordingly, 

a) 1189B) 20 Gal 762. 

(2) (1907) 12 G. W. N. 67=6 G. h, J. 661. 
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JWALA PbAsAD and BosS, JJ. 

Nagendra Nath Qhosh — Appellant. 

V. 

Sambhu Nath Pande and others— Bes- 
pondents. 

In the matter of F. A. No. 120 of 1921 
dated 1st December 19 U. 

(a) Ototl Pro Code, 0. 41, B IB-^NoUce to Res- 
pondent not served -^Failure c/ appellant to supply 
tdenUjter ts no ground for dtsmtssal of appeal 

Under the law no obligation is oaat upon the 
appellant to supply an identifier ot the Respon- 
dent lor the purposes of aorving the notice of 
appeal and the failure to do so cannot entail a 
dismissal of the appeal. [P. Ii6, C. 1] 

(b) CivU P. C,0 V, B 10— Semce of summons 
on deftndani'-l denit fm of defendant need not be 
one supplied by party. 

The identifier referred to in 0. V, B 10 need not 
necessarily be one supplied by the party. He may 
be a person m the village knowing the defendant. 

[P. 115, 0. 1 3 


(o) Paine High Court Buies, Chap, 1, R. 14— 
Notice of appeal to Respondent-^No tdentifter is 
necessary. 

No identifier is oertainly required now for a 
service of a notice upon a respondeat in an appeal 
pending in the High Court. [P. 115, 0. 1 ] 

S. C. Mitter and B. N. Mitter -^iot Ap- 
pellant. 

N. N. Sen —for Baspondents. 

Order . — This matter has been placed 
before us for orders on account of the 
notice of the appeal not having been served 
on the respondent No, 10. On the ffrst 
occasion the serving peon returned the 
notice unserved on the 22ad of July 1921, 
with a report saying “since the Parwana 
was made over to me no identifier came 
(to me)”. But apparently the peon did not 
make any effort to ffnd out the respondent 
and it appears that he did not even go to 
the village where the respondent resides. 
On the second occasion, however, the peon 
did go to the village and reports that he 
searched for the indentiffer, but could not 
ffnd him; and as he did not know either 
the respondent or his residence, he was 
unable to serve the Parwana. The address 
of the respondent was given in the notice 
and it is the same as was given in the 
summons when the respondent in question 
was a defendant m the trial Court and that 
summons was served upon him in accord- 
ance with that address. The peon does 
not state that he made any effort to ffnd 
out the respondent at the given address of 
the respondent. Perhaps be would easily 
have found out the respondent (the address 
being correct), if he had taken the least 
pain bo enquire from the witnesses whom 
he names in the service return as being 
present at the time when he went to the 
village. It is noteworthy that be does not 
say that the witnesses did not know the 
respondent or his residence. 

Coder the law no obligation is oast upon 
the appellant to supply an identifier. Order. 
V, rules 10 to 17, lay down the modes inj 
which service of summons upon defpDdants| 
has to be effected. Buie 18 says that 
“when a summons has been served under 
rule 16 (that is by delivering or tendering a 
copy of the summons to the idefendant per- 
sonally, etc.) the serving peon ehall endorse 
etc., on or to the original summons, a re- 
turn stating the time when and the manner 
in which the summons was served, and the 
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name and address of the person (if any) 
identifying the person served and witness- 
ing the delivery or tender of the sum: 
mons.” The identifier referred to herein 
need n^t necessarily be one supplied by the 
party. He may be a person in the village 
knowing the defendant. Hven if any 
identifier was required for the service of a 
summons upon a defendant, no identifier is 
certainly required now for a service of a 
Qotioe upon a respondeat in an appeal pend- 
ing in the High Court. Buie 14, Chapter I, 
of the General Rules and Circular Orders, 
originally required the affidavit of the person 
(if any) identifying the defendant or res- 
pondent served with a process of the Court; 
but as early as March 19l7i the word 
“respondent” m that rule was deleted, so 
that no longer any affidavit of an identifier 
is required in ease of a service of processes 
upon respondents. Buie 25, Chapter 1, 
bearing upon the point was also omitted 
from the General Rules and Circular 
Orders. Under Order XLI, rule 18, an 
appeal against the respondent can only be 
dismissed on the failure of the appellant 
to deposit, within the period fixed, the 
sum required to defray the costs of serving 
the notice. There is no rule to dismiss 
the appeal on account of the failure of the 
appellant to give an identifier. Under 
Order IX, rule 5, a suit may be dismissed 
on account of the plaintifi, who applies for 
the issue of fresh summons, failing to 
satisfy the Court that he used bis best en- 
deavours to discover the residence of the 
defendant who was not served. In the 
present case that rule does not apply, as 
the appellant has supplied address in 
whloh the residence of the defendant has 
been given. 

The appeal, therefore, at this stage can- 
not be dismissed and it must proceed. The 
appellant is ready to deposit fresh talbana 
and the learned Vakil appearing on bis be- 
half has also expressed his desire to take 
necessary steps to have the notioe served 
upon the respondent. We direct that the 
necessary cost be deposited by the ap- 
pellant by to-morrow. The Court be- 
low is directed to see that every effort 
is made by the peon of that Court to 
serve the notioe upon the respondent. 
The appellant will assist the peon in 
this respeot. lb is unlikely that in this 


important case the respondent, wjioi, has 
succeeded in the Court beloWi will ignore 
the notioe and will allow the appeal to go 
ex parte» 

Order accordingly, 

A. I. R. 1923 Patna 115. 

Das. J. 

Maharaj Bhagat '-Plaintiff-Petitioner 

V. 

Hari Har Bkagat —Defendant- Opposite 
Party. 

Civil Rev. No. 130 of 1921 decided on 
2Lst December 1921, from a decision of the 
Munsiff, Hajlpur (Muzzaffarpur). 

Qtvil P. a., Sch. 2, Para 8— Daj/ ftxei for 
atvard’^Award not ftled-'^Couri cannot 
ately proceed to try suit 

Where on the date fixed lot filing the award, 
the award was not filed by the arbitrators and tha 
Court immediately oalled on tha suit and dismissed 
it held that tha order was wrong. The filing of 
the award is an aot of the arbitrator, and it will 
be manifestly uniuat to require the party to be 
present in the Court on the date on whiol^ the 
award is required to be filed by tha arbitrator. 
The paragraph obviously means that the Court 
must wait till the date fixed by it for the filing of 
the award. If the award is not filed on that date 
the court may then, and not in ankioipatjon of 
the arbitrators nob filing award, make an order 
superseding the arbitration and fix a date for pro- 
ceeding with the suit [P. 116, 0 1 J 

H, P. Smha — for Pebibiouer. 

fl. P. Stnha — for Opposibe Parby. 
Judgment : —The order complained of 
musb be set aside. 

The pabibioner was bhe plalnbiff in a suib 
bo recover money on a handnobe alleged bo 
have been execubed by bhe opposibe parby. 
The suib was by oonsenb of bho parlies 
referred bo bhe arbibrabion of cerbain indi- 
viduals, and ib appears bbab bima for filing 
bhe award was exbended from blma bo time. 
On the 3rd March 1921 Ibe Courb recorded 
bhe following order in bbe order sheeb. 

*' Time exbended bo 17bh March 1921 for 
filing bhe award. Pleaders of bobb parlies 
be informed bbab parbles musb come ready 
wlbh bhair wibnesses, if bhe award is nob 
filed bill bhe dale fixed, bhe order for arbi- 
brabion will be superseded.” 

Ib appears bbab bhe award was nob filed 
on bhe 17bh March 1921 and bhe learned 
Munsif ab aboub 4 p.m. oalled on bhe suib 
and dismissed ib. Thereafter bhe pebi- 
bioner presented an application under 
Order IX, rule 4, bub bhe learned Munsif 
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dismissed thati applioaliioxi m a very elabo- 
rabef^ judgment)* 

In my opinion lha learned Munsif 
has Doii aoted aooordmg to the provision of 
paragraph 8 of the Schedule, II Civil Pro- 
oedure Code. That paragraph provides as 
follows: — 

“ Where the arbitrators or the umpire 
cannot complete the award within the 
period speoihed in the order, the Court 
may, if it thinks ht, either allow further 
time, and from time to time, either before 
or Ufter the expiration of the period hxed 
for the making of the award, enlarge such 
period ; or may make an order superseding 
the arbitration, and in suoh case shall 
proceed with the snit." 

In my opinion a Judge does nob act 
within the spirit of this paragraph by pro- 
oeeding with the suit on the date died for 
the hling of the award. It must be re- 
membered that the hling of the award Is 
an aot of the arbitrator, and It will be 
manifestly uojust to require the party to 
be present m the Court on the date on 
whioh the award is required to be hied by 
the arbitrator. The paragraph obviously 
means that the Court must watt till 
the date hxed by the Court for the filing 
of the award. If the award is not filed on 
that date, the Court may then, and not m 
anticipation of the arbitrators not filing 
the award, make an order superseding the 
arbitration and fixing a data for prooeediug 
with the suit. That course was not adopt- 
ed in this ease and the order must accor- 
dingly be set aside. 

1 would set aside both the orders of the 
learned Munsif and direct him to proceed 
with the suit. 

The petitioner will be entitled to costs 
of this application, bearing fee one gold 
mohur- 

Order set aside. 

A. I. R. 1923 PatnA 116. 

JWALA PEASAD, J. 

Shivadhin Singli— Aoeused-Petitloner. 

V. 

JKtnp-Bmperor— Opposite Party. 

Criminal Mis. Case No. 66 of 1920 decid- 
ed on 14th September 1920 for transfer of 
the ease. 

(a) Crtm. P. C., S. 609— M«d*cal wttness-^Croae 
ersarntnaiion reserved for Sesetons Court^Latter 


Court not aummomng him but admitting previous 
(le|)oati»on— -Procedure is torong. 

Where in the committing Court, the cross exa- 
mination of the medical witness was reeerved for 
the Sessions Court but the latter Court admitted 
the previous deposition without summoumg the 
witness himself held that, though the^ accused 
had an ** opportunity to cross examine the wit- 
ness in the lower Court, inasmuch as the same 
was expressly reserved for the Sessions Court, with 
the permission of the committing Magistrate, the 
Sessions Court should summon the witness for 
the orosB-examinatiou by the acoueed. 

[P. 118, 0. 1, 2 3 
(b) Evidence Act, S 138— Prosecution ti not 
enitilid to eaamtne-m-chiej on the substantive case 
after cross-evaminaiton by accused. 

After the oross-examination o! the witness on 
behalf of the aooused the re-exammation would 
ordinarily be directed to the explanation of the 
matter referred to in the cross-examination. Mo 
doubt, a new matter may, by the permission of 
the Court, be introduced with leave to the other 
side to oross-examine the witness upon that 
matter But this cannot possibly entitle the 
prosecution to examine-m-ohief on the substan- 
tive case of the prosecution after the defence hal 
disclosed its case in the oross-examination of the 
witness. [P llrt, 0 2.J 

(o) Criminal P C , S 284— 0&;«c(ton to assessors 
— Assessors selected should be above suspicion. 

Assessors should be seleoted judicially and with 
great caution If the assessors are the admitted 
tenants of the other party this in itself is a 
sufficient ground for the aooused to mistrust the 
impartiality of the assessors and the relationship 
of landlord and tenant, or of maatec and servant 
oreates an moapaoity in a person to sit as a Judge 
or as an assessor m a case There is no express 
provision for objecting to the selection of an 
assessor as is in the case of jurors under section 278. 
Yet the opinion of the assessors is of great value 
both to the Judge who tries the oaae and to the 
superior Court. It is, therefore, necessary as an 
elementary principle that they should be above 
suspicion . [P. Il9, 0. 1 ] 

S, N, Sahai and J, N. Mastra—iox 
Petitioner. 

Manoher Lai — for the Crown. 
Judgment — This is an application for 
transfer of a Sessions Trial pending in the 
Court of the Sessions Judge of Monghyr. 

The petitioner, Shivadhin Singh, along 
with others was placed on the trial before 
the Sessions Judge of Monghyr for having 
committed riot in the course of whioh one 
Bajdhan Lai, Tahsildar of the Goenka 
Estate, was killed. There was, therefore, 
a charge also under section 304, Indian 
Penal Code, ' 

The trial commenced on 27 th August. 
The Civil Surgeon, as Superintendent of 
the Monghyr Jail, reported that one of the 
aooused, Baoha Tiar, was ill and was unable 
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to attend the Court. The remaining 
aooused applied for an adjournment of the 
ease so that there might not be a separate 
trial and oonsequent double expense and 
harassment to them. This petition was 
zejeotedvand the trial proceeded. 

Six assessors were summoned for 
the day : (1) Bai] Nath Mahto, (2) 
Jamna Mahto. (3) Krishna Dayal Bha- 
gat, (4) Mahadeo Ohoudhry, (5) Pro- 
fessor P. G. Datt and (6) Bam Prasad 
Singh. Nos. 1 and 6 did not appear. Pro- 
fessor P. G. Datt did not understand Hindi. 
Out of the remaining three assessors, the 
learned Sessions Judge seleoted Jamna 
Mahto and Krishna Dayal Bhaghat. The 
aooused objeoted to the selection of Jamna 
Mahto as an assessor on the ground that 
he was on intimate terms with Kedar Nath 
Goenka, proprietor of the Goenka Estate 
and master of the man who was killed, and 
that another assessor out of those present 
be seleoted. The learned Sessions Judge 
asked the assessor about this. He denied 
being intimate with Kedar Nath, but ad- 
mitted that he was a tenant of the Estate. 
The learned Sessions Judge overruled the 
objection. 

The petitioner then applied for post- 
ponement of the case to enable him to 
move the High Court for a transfer. This 
petition also was rejected with the observa- 
tion. 

'Shivadhin Singh has plenty of time to 
move the High Court before 1 reach the 
stage (if 1 ever reach it) of calling upon 
him for his defence,” 

The trial proceeded on. In the course 
of the trial, the Public Prosecutor tendered 
a prosecution witness, Bansi Lai, for cross- 
examination. The witness, was cross- exa- 
mined on behalf of the accused. Instead 
ofoonhning himself to queations arising 
out of the cross-examination, the Public 
Prosecutor was permitted by the learned 
Sessions Judge to examine the witness de 
fiopo as a principal witness on behalf of the 
prosecution with leave to further cross-exa- 
mination by the aooused. 

On the 4th of September the medical 
witness, Charu Chandra Sur, failed to 
attend though summoned by the Sessions 
Court. His evidence was admitted under 
section 509 of the Code of Criminal Proce- 
dure in spite of the objection by the aoous- 
ed that no opportunity was given to them 


to cross-examine the witness. The Court 
directed that the witness be summoned 4or 
the defence on the 13th September but the 
accused refused to have him as their own 
witness. 

The prosecution evidence closed on the 
4th of September and the aooused were 
called upon to eater on their defence. 

The petitioner bled another petition im- 
pugning the impartiality of the second 
assessor Krishna Dayal Bhagat upon the 
ground that he was also a tenant of the 
Goenka estate. It was further stated that 
both the assessors were putting up in the 
Dharamsala of Kedar Nath Goenka and 
were having communication with the op- 
posite party. 

The petitioner was granted time by the 
learned Sessions Judge to move this Court 
for a transfer of the case. The application 
was prepared on the 3rd September and 
bled on the 6tb. The allegations made in 
the petition of the 4th September before the 
learned Sessions Judge were subsequently 
set forth in a supplementary petition 
bled on the 11th September. On the afore- 
said allegations the petitioner asked the 
Court to transfer the ease from the hie of 
the learned Sessions Judge. 

Tho learned Sessions Judge has submit- 
ted a report upon the allegations made in 
the first petition for the transfer. No 
report could be bad from him on the sup- 
plementary petition, as that was filed on 
the 11th September after the report of the 
Sessions Judge was transmitted. The lear- 
ned Assistant Government Advocate was 
given a copy of the petition of the 11th 
September. 

The allegations set forth in the first 
petition are almost admitted, except that 
the learned Sessions Judge could not verify 
the allegation as to the Assessor Krishna 
Dayal Bhagat being a tenant of the Goenka 
Estate, inasmuch as that witness was not 
present in Court having been summoned 
for the 13kh of September, the date fixed 
in the case. 

The principal allegations set forth in 
the second petition of the 11th September 
are borne out by the order- sheet and there- 
fore, do not requiria any further investiga- 
tion. 

The grounds urged for transfer on behalf 
of the petitioner may be summarised as 
follows 
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(1) That the assessors are not impartial 
and are interested in the resalt of the ease 
in favour of the proseoation, they being 
tenants of the Estate whose Tahsildar was 
killed. The oonstitution of the Court was, 
therefore, illegal and irregular. 

(2) That the learned Sessions Judge 
oommitted grave irregularity in allowing 
the proseoution witness, Bansi Lai, to be 
exammed-in-ohief by the Public Prosecu- 
tor after he was oross-examined on behalf 
of the accused on being tendered by the 
Public Prosecutor. This has prejudiced 
the accused in the defence. 

(3) That the learned Sessions Judge has 
illegally admitted the evidence of the 
medical witness, Charu Chandra Sur, under 
section 509 of the Code of Criminal Pro 
cedure without giving an opportunity to 
the accused to cross-examine him. 

The consideration of the aforesaid 
grounds becomes immaterial in view of 
the fact stated by the learned Sessions 
Judge in his letter of the 9bh September 
1920 that the defence have given a list of 
50 witnesses and that it would not be 
possible for the learned Sessions Judge 
to finish the trial as he is about to go on 
leave on October 1st and the attempt of 
the accused to secure de noDo trial will 
doubtless succeed. This apprehension was 
also felt by the learned Sessions Judge on 
the 27th August when he commenced the 
trial, for ha noted in the order sheet of 
that date when Shivadhin applied for time 
to move this Court for a transfer, that 
Shivadhin had ample time to move the 
High Court before he would ever reach 
the stage of calling upon him for his de- 
fence. This is also obvious from the third 
objection of the aooused referred to above 
whioh must prevail, for the Doctor will 
have to be oross-ezamined by the aooused. 
No doubt, section 509 of the Code permits 
the deposition of a medical witness taken 
in the Commitment Court to be given in 
evidence at the Session trial but that is 
subject to the condition that the aooused 
should have been given full opportunity to 
oross-ezamine the witness and the Court 
may, if it thinks fit, summon and examine 
suoh a witness as to the snbjeot matter of 
bis deposition. In the present case, the ao- 
oused reserved the cross examination of the 
witness in the Commitment Court whioh 
apparently was allowed and the witness was 


summoned by the Sessions Court to give 
evidence on behalf of the proseoution. 
Although, therefore, the accused had an 
opportunity of cross-examining the witness.l 
they reserved it with the leave of thel 
Magistrate for the Sessions Cou&t. Thel 
Sessions Court also apparently oonfirmed 
this, inasmuch as it summoned the witness, 
whioh would uot have taken place if his 
evidence in the Commitment Court was to 
be aooepted without any opportunity of 
cross-examination being given to the ao- 
oused. Though, therefore, the evidence 
already recorded might have been rightly 
admitted under section 509, the aooused 
had a right to cross-examine the witness 
and the Court was apparently m error m 
refusing to summon the witness when he 
did not attend on the 4th September and 
insisted upon bis being called as a defence 
witness. 

As to the second objeolion, namely that 
Bansi Lai should not have been allowed to 
be examined-in-ohlef by the Public Pro- 
secutor, a referanoe may be made to 
section 138 of the Evidence Act, which 
lays down the order in whioh the witness 
should be oross-examined and examined. 
After the cross. examination of the witness 
on behalf of the aooused the re-examina 
tion would ordinarily be direoted to the 
explanation of the matter referred to in 
the cross-examination. No doubt, a new 
matter may, by the permission of the 
Court, be introduced with leave to the 
other side to cross-examine the witness 
upon that matter. But this cannot possib- 
ly entitle the proseoution to examine-in- 
ohief on the substantive case of the pro- 
secution after the defence has disclosed its 
case in the oross-examination of the 
witness. The procedure adopted by the 
learned Sessions Judge was, therefore, 
irregular and prejudicial to the aooused. 

As to the first ground referred to above, 
namely that the assessors were not pro- 
perly selected, in spite of their having been 
ohallenged by the aooused then and there, 
1 think there is much substanoe in it. 
Great weight is attached to the opinion of 
the assessors and the aooused as entitled 
to an impartial and unprejudiced 
opinion. In the case of Queen v. Bam 
DuU Ohowdhry (1). Jackson, J., in 

(1) (1874) n W. R. Or. 85- 
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lagreement with the opinion of Woodroffoi 
|j., held that the assessors should be 
jaeleoted judicially and with great caution. 
The opinion of the assessors in that case 
was discarded upon that ground. The 
learned^udge himself is conscious of the 
principle when he says that he is always 
ready to listen to any reasonable objection 
to the selection of an assessor. The asses- 
sors in the particular case may not be 
intimate personally with the present pro- 
prietor. Kedar Nath Goenkai it is admitted 
that the manager of the Estate, who is a 
relation of the proprietor, is naturally 
taking keen interest, as stated by itbe 
Judge, on behalf of the prosecution inas- 
much as the Tahsildar of that Estate 
was killed in the riot. The assessors are 
the admitted tenants. This m itself is a 
sufficient ground for the accused to mistrust 
the impartiality of the assessors and the 
relationship of landlord and tenant, master 
and servant creates an incapacity in a 
person to sit as a Judge or an assessor in 
a case. No doubt section 281 empowers 
(ihe Judge to choose such assessors as he 
thinks fit from the persons summoned to 
act as such and there is no express provi- 
sion for objecting to the selection of an 
assessor as is in the case of jurors under 
section 278 of the Code of Criminal Pro- 
cedure. But there is no reason why an 
objection of presumed or actual partiality 
should not be allowed, particularly when it 
is urged at the time of the selection of 
the assessors. I am fully alive to the 
digtinction made in the Code between the 
selection of the assessors and the jurors 
which is based upon the principal that the 
opinion of the jurors is final and binding 
upon the Judge, whereas that of the 
assessors is not. Yet, as observed above, 
the opinion of the assessors is of great 
value both to the Judge who tries the case 
and to the superior Court. It is, therefore, 
necessary as an elementary principle 
that they should be above suspicion. 
The ^reason stated by the learned Ses- 
sions Judge why the third assessor 
even if selected, would have been in- 
capable of acting as such would 
apply wilh equal, if not greater, force 
to the other assesgors selected by him. 
The learned Sessions Judge reports that 
he has now discovered that the third as- 


sessor, Mahadeo Ohoudhury, was a caste- 
man of the accused and hence it wcfuld 
have been a valid ^ objection to bis being 
appointed as an assessor. This connection 
IS disputed by the defence. Accepting it 
to bo correct, if it was a valid objection on 
behalf of the prosecution to Mahadeo 
Ohoudhury acting as an assessor the fact 
that the other assessors were tenants of 
the Goenka Estate was still more objec- 
tionable from the accused's point of view. 

There is however, no prejudice in the 
mind of the learned Sessions Judge himself, 
who appears to have been compelled by 
the oircumstanoes to select the assessors, 
who were present on the date; nor is there 
any prejudice in him shown from some of 
the irregularities noticed above in the con- 
duct of the trial. They were mere errors 
of judgment. It further appears that the 
learned Sessions Judge permitted the 
accused to cross-examine Bansi Lai after 
the examination by the Public Prosecutor 
and that he directed the medical witness 
to be summoned for the defence. I do fiot, 
therefore, think that a sufficient case has 
been made for taking the case out of the 
hands of the learned Sessions Judge and to 
transfer it to some other district. But I 
do think that the accused are entitled to be 
tried de novo after the selection of indepen- 
dent assessors, and, if the learned Sessions 
Judge will not be able to complete the 
trial, as it is apprehended on account of 
his going on leave on October 1st, the case 
will be tried de novo by his successor. 

Retrial ordered. 


A. I. R. 1923 Patna 119. 

JwAiiA Prasad and Ross, JJ. 

Emperor — Appellant. 

V. 

Kunja Duaadh and ot/ierg— Respon- 
dents. 

Government Appeal No. 3 of 1921 decided 
on 21th November 1921 by the Local 
Government again-t order of acquittal 
passed by the b. J. of Darbhanga. 

(ai Qrtmiml P. C., S 417— Appeal from acquit- 
ial — High Court mil not interfere except where the 
Lower Cotart hai obittnately d seriously blundered. 

The High Court will not interfere unless lower 
Court has so obstinately blundered and gone 
wrong as to produce a result misohievous at 
onoe to the administration of justice and the 
interests of the public. But the reason that 
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acotbei tribuoal oc acotheE Judge might have 
atrived at a view other than that iormed by the 
aeaessoEfl and the Judge in the oaae ia not the 
reaaon foe disturbing the verdiot of acquittal 
which 18 arrived upon the full conaideration of 
the circumstanoea and evidence in the case. 

[P. 121.0. 1. 2] 

(b) Cnmtnal Trtal’^Imdmmtble evidence oti re- 
cord^^Convictton not necessarily had. 

Per Boss, J.:— The mete fact that an inadmiaaible 
piece of corroborative evidence was on record 
through a technical error ahould not stand in the 
way of conviction. [P* 120, 0. 1 J 

Sultan Ahmed— tor the Crown. 

S. N. Sahay — for Bespondents. 

Ro88, j.: — (His Lordship after dealing 
with faofas referred to the oontieDtion of the 
prosecution that there ought to have been 
conviction but that the prosecution could 
not ask this Court to convict as the first of 
the statements on which it relied is not 
evidenoe as the record stands and then 
proceeded.) To deal with this contention 
it is necessary to consider the whole case. 
The first statement of Nawab Khan is 
merely corroborative evidence, and if it 
seemed that the evidenoe in Court was a 
true account of the circumstances in which 
Nawab Khan was wounded. 1 do not think 
that the mere fact that an inadmissible 
piece of corroborative evidenoe was on the 
record through a technical error should 
stand in the way of conviction here. There 
is, therefore, no necessity for a re trial in 
any event. But m dealing with the evi- 
dence we must give the accused any bene- 
fit they may derive from the statements of 
Nawab Khan as if they had been properly 
admitted as they are an important element 
in the case. 

The case for the prosecution is that on 
the evening of 29th March Nawab Khan, a 
Tokedar of Benipur Factory, was return- 
ing from Benipur Hat to his village Antore 
along with Phulwa Chowkidar and other 
persons. Near a Gachhi and Banswari of 
Jagannath Hajari he was attacked by a 
number of men some of whom were armed 
with axes and one with a siokle and the 
others with laihies. He was struck on the 
leg with an axe and was then assaulted 
generally, and finally one Somna out off 
his nose and right ear. Twenty*four in- 
juries were found on his person of which 
five were severe. Phulwa Chowkidar 
names eleven persons as having been in 


the party with Nawab Khan of whom six 
have been examined in Court. Nawab 
Khan names thirteen, adding four, namely, 
Baldeo Cbowdhury, Gopi Jha, Asarafi 
Chowdbury and Bamkishun Jha, (•to those 
named by Phulwari and omitting two, 
namely Chuni and Mithu Tati. In his 
dying declaration, however, he had said 
that he did not know the names of the 
persons who were with him except Phul- 
wari. Of these persons six have not been 
examined at all, namely, Gopalji Jha, 
Baikunt Jba, Baldeo Missir, Bagru Jha, 
Bupan Dusadb, Mithu Tati, and Asarafi 
Cbowdhury on this point. Of these per- 
sons not examined in Court the Sub-Ins- 
pector of Police examined on the 30th 
March, three Gopalji Jha, Baldeo Missir 
and Bagru Jha, and none of them named 
any of the assailants. The Sub-Inspector 
says that he sent for the other witnesses 
but they did not come. Of the witnesses 
examined in Court Phulwa gave what has 
been called the first information on the 
29th, seven were examined on the 3rd 
April and one on the 1st April. These 
Witnesses are all tenants and labourers of 
the Benipur Factory and their residence is 
Anatore. The explanation of thoir delay 
in coming forward that is now offered is 
that they were afraid of Ganowra Dusadh, 
one of the accused wbo is a bad character ; 
but only two of the witnesses give this 
reason. One is Buchan Jha who says in 
bis evidence that he stated before the 
Police that he was afraid of Ganowra as 
people said that he was a desperate char- 
acter but he adds that this he heard three 
or four days after the assault. The other 
is Baldeo Cbowdhury who says that he was 
hiding through fear of Ganowra, but he 
admits that he had only heard of the bad 
livelihood case against Ganowra and that 
Ganowra had never beaten him. The delay 
in the production of this evidence seems to 
me a grave reason for doubting the truth- 
fulness of the witnesses. Further, it 
appears from Mr. Guise’s evidenoe that 
several persons who came to the factory 
that night with Nawab Khan said that 
they bad been with him and* of these 
Ml. Guise picked out Phulwa. It does 
not appear who the others were, and if the 
witnessess are believed they were not 
among them because they say they did 
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not go to the factory. As to the details of 
the ooonrrenoe, Phulwa says that Nawab 
Khan was struck on the leg from behind, 
but the Assistant Surgeon says that the 
injury on the leg could not have been 
caused frSm the back. Nawab Khan’s 
own account of the affair is not consistent 
as the learned Sessions Judge has 
shown. Moreover there are serious dis- 
orepanoies between bis earlier and later 
statements. In the statement made to Mr. 
Guise he named only the Dusadhs as his 
assailants. In his dying declaration he 
omitted two of the names that he had 
previously given and substituted the names 
of two Babhans. Moreover in the earlier 
statement he said that Somna cut off his 
nose and ears while Kunjwa and Kail hit 
him with an exe ; while in the later state- 
ment it was Somna who struck him. 

Jwala Prasad J. — (After stating the 
facts his Lordship went on.) The case of 
the prosecution is, therefore, not without 
suspicion. It is not a case in which it can 
be said that the opinion of the Assessors 
was perverse or that of the learned Judge 
who accepting that opinion acquitted the 
accused, and this Court will not interfere 
with a judgment of acquittal unless the 
lower Court has been perverse in Us judg- 
ment or taken such unreasonable and dis- 
torted conclusions of the facts as to cause 
a miscarriage of justice. This has been 
established by a long course of decisions 
in this country ; vide Empress v. Gaya- 
din (1) and Deputy BuperintendenU Bengal 
V. Amulva Gharan (2). The observation 
of Straight, J. in tbe 6rst mentioned 
case fits in so well with the present case 
that I would conclude this judgment in the 
words of that learned Judge : — "It is not 
because a Judge or a Magistrate has taken 
a view of a case in which Government does 
not coincide, and has acquitted accused 
persons, that an appeal from his 
decision must necessarily prevail, or 
that this Court should bo called upon 
to disturb the ordinary course of 
justice by putting in force the arbitrary 
powers conferred on it by section 272 
(corresponding to section 417, Criminal 


(1) (1882) 4 All. U8=(1881) AW.N. 169. 

(3) (1914) 18 O.W.N. 6C6=29 I. 0. 7B6=16 Or. 

Ii.J. leo. 
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Procedure Code). The doing so should be 
limited to those instances in wbioh the 
lower Court has so obstinately blundered 
and gone wrong as to produce a result mis- 
chievous at once to the administration of 
justice and the interests of the public. We 
cannot say in the present case that the 
Session Judge so egregiously and foolishly 
erred in bis conclusions, as to the accused 
that we should feel ourselves bound either 
to convict them or to order a new trial. 
The Assessors and the Sessions Judge had 
the witnesses before them and consequent- 
ly the best opportunity of judging the 
truth. It is not said that they did not 
conduct the enquiry with carefulness and 
weighed the facts to the best of their 
ability. The reason that another Tribunal 
or other Judge might have arrived at a 
view other than that formed by the Asses- 
sors and the learned Judge in the present 
case is not the reason for disturbing the 
verdict of acquittal which appears to us to 
have been arrived upon the full considera- 
tion of the circumstances and evidence ifi 
the present case. 

Agreeing, therefore, with the view ex- 
pressed by my learned brother 1 dismiss 
this appeal. 

Appeal dismissed. 


A. I. R. 1923 Patna 121. 

Das, j. 

Qovind Mahion — Accused-Petitioner. 

V. 

KtHperor— Opposite- Party. 

Criminal Rev. No. 599 of 1920, decided 
on 17th January 1921, against order of tbe 
Dist. Mag. of Dhanbad dated 14th Decem- 
ber 1920. 

(a) Penal Code, Sf. 379 and 108— icctis^d itaa- 
ding by the thtef-^No other evtdenoe^Aeouitd is 
not guilty. 

The evidence against aooused was that he was 
standing by the thief. There was no evidenoa at 
all to lead one to the oonolusion that he was 
engaged in any oonapiraoy with the principal 
offender (or the doing of the theft. [P. 122, 0. 1.] 

Held, he was not guilty of abetting the theft. 

(b) Criminal, P. C., 8$. 286 and 287— C7oinw<i- 
ffon of any offence itself doubtful^Sectign does 
apply. 
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B. 887, Or. P. 0. authorises the Court to oon- 
viot a person (oc an ofEenoe with which be has 
not been charged but tor which he might have 
been charged under the provisions of S 286. Bat 
S 236 whioh must control 8 287 only applies 
when, trom the evidence led by the proseoution, 
it is doubtful whioh of the offences has bean com- 
mitted by the petitioner, and not when it is 
doabtiul whether an offence has been committed 
at all. [P.122, a 2] 

H. L. NandJceolyar—tot Pebilioner. 

Judgment. — The petiitiioner, who was 
charged with having committed an offence 
under 8. 879, 1, P. 0 has been convicted 
of an offence under S. 381 read with 
S. 109, I. P. C. and has been sentenced to 
undergo rigorous imprisonment for one 
month. In my view the conviction is un- 
sustainable on two grounds ; first, on the 
ground that the facts found by the learned 
District Magistrate do not establish that 
the petitioner abetted any offence by the 
principal offender, and secondly, on the 
ground that he should not have been oon< 
<i^ioted under S. 881 read with S. 109, 1. F. 
0. when he was not charged with having 
committed that offence. 

On the first point, the evidence against 
him is that he was standing by the thief. 
Now there is no evidence at all to lead one 
to the conclusion that he was engaged lu 
any conspiracy, with the principal offender 
for the doing of the theft and I do not 
think that on the evidence the learned Dis- 
trict Magistrate should have come to the 
conclusion that he was guilty of abetting 
the theft. The learned Magistrate says : 

"1 cannot agree that a man, who comes 
with a thief to steal an article and stands 
by to receive that artiole, is not aiding and 
abetting theft." 

Now the only fact deposed to by the 
witnesses is that he was actually standing 
by the side of the man who ultimately 
turned out to be a thief. The learned 
District Magistrate has assumed that he 
was standing by to receive the artiole and 
that he accompanied the prinoipal offender 
knowing that he was out to steal^an artiole. 
I am of opinion that the conviction is un- 
sustainable on facts. 

In the next place, he should not have 
been convicted of an offence under S. 381 
read with S. 109 sinoe be was not charged 


with having committed that offence. I 
dealt with this point at some length in the 
case of Sheo Batni v. Emperor (1). I 
pointed out in that ease that 

"S. 237 of the Criminal Procedure Code 
is limited by the express provis%>n of that 
section only to the case mentioned in 
S. 236 that is to say, ‘to a oase where it is 
doubtful whioh of several offences the facts 
whioh can be proved will constitute. In 
fluoh a oase S. 287, Or. P. 0., authorises 
the Court to oonviot a person for au offence 
with whioh he has not been charged but 
for whioh he might have been charged 
under the provisions of S. 236, Cr. P. 0. 1 
pointed out that S. 236 whioh must control 
S. 237 only applies when from the evidenoe 
led by the prosecution, it is doubtful which 
of the offeuoes has been committed by the 
petitioner. Now m this oase if the evi- 
dence which has been led by the prosecu- 
tion leads to one result only, it cannot, in 
my view, be said that it is doubtful whioh 
of the offences has been committed by the 
petitioner. 

1 hold that the conviction is unsustain- 
able and order that the petitioner be set at 
liberty. 

Buie made aholute. 


(1) (1919) 21 Of. Ii. J. 44=64 I. 0, 262. 
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It is the teveiaioners and the ceyecsioners alone 
that can dispute a gift or other alienation by a 
Hindu widow. If they ohooae bo allow the pro* 
peity to which they are entitled to remain with 
the donee or alienee that is their affair and no one 
else can ol^jeot. 

It is not a oorreot view that a gift is void 
beyond the life time of the widow even if it re- 
mains unchallenged by the reversioners during 
her life time or after her death. 

A Hindu widow is not a tenant for life but is 
owner of her husband’s property subieot to certain 
restrictions on alienation. Her alienation is not 
therefore absolutely void but is voidable at the 
election of the reversionary heir. 

[P. 126, G. 2; P. 127, Ga. 1 & 2. P. 128, Gs. 1 & 2 ] 

(b) Lease— (Jonairwcfion—Zarpeshgi lease or 
mortgage^ Interest to continue ajter termtnatton 
oj leate-^TransacUon ts a mortgage. 

In a Zarpeshgt lease properly so called there is 
an advance to the lessor in consideration of 
which the leasee is given possession of the land 
for a term during which he recoups himself for 
the sum advanced and interest out of the profits 
of the land of which he is put in possession. 
There is no question of redemption upon paying 
off an advance. The lease terminates at the ex- 
piration of the term and the lessor may re enter 
as on the termination of any other lease. 


Where, however, the interest created In the 
leasee continues alter the expiration of the term 
until the advance, which is essentially a loan and 
not an advance of rent, is repaid, the transaction, 
has the essential oharaoteristies of a mortgage. 

[P. 128,0. 2] 

Kulwant Sahai and N. N, Sinha--tot 
Appellanii. 

S. M. MulUoht H. Sahait Semhhu Satan 
and S, 8. Lai— for Respondent. 

Dawson Miller, C. J.:— These appeals 
arise out of two suits, numbered 3 and 8 
of 1912, whioh were tried before the Sub- 
ordinate Judge of Sbababad. They were 
instituted by the appellant as plaintiff, 
olaimmg to redeem two zarpeshgi mortga- 
ges or leases of Mauzas Singbanpura and 
Magazpura respeotiyely of whioh he claims 
to be proprietor to the extent of two-thirds 
of the interest. Toe proprietors of the 
other one-third share are some of the 
defendants in the suit. Amongst the 
defendants are also the representatives 
Of th^ original iwrpedhgidm who have 


aouulrel their interest either by sur- 
vivorship or purchase from those inter^- 
tad. The villages in question former- 
ly belonged to Sheo Daya Singh who died 
childless many years ago leaving two 
widows who succeeded to his estate. The 
elder of the two died in 1872 leaving the 
younger, Bahnrla Bikeba Knar, in solo 
possession of the estate. On the 12th Oc- 
tober 1875 Bikeba Kuer executed a deed of 
gift of the two villages in question, toge- 
ther with other property formerly belong, 
ing to her husband, in favour of Sheo 
Loohan Singh, a relative of her deceased 
husband who had lived with, and been 
brought up by her since infancy. The plain- 
tiff's interest in the two-thirds share of the 
two villages in question is derived by pur- 
chase from Sheo Ljchan Singh under a 
deed of sale dated the 11th April 1890. 
The gift by Bikeba Kuer to Sheo Lochan 
appears to have been made with the sane- 
tion and approval of most, if not all, of the 
members of the family. It is further stajjpd 
in the plaint and in the verbal evidence 
that two of the three reversioners of Sheo 
Dayal Singh, namely, Thakur Singh and 
Baj Nath Singh, executed a deed of relin- 
quishment of their shares of the inberitaned 
in favour of bheo Loohan in the year 1877 
during the widow’s lifetime. This deed, 
however, was not produced and was not 
strictly proved. However that may be, it 
is not disputed that from the time when 
Bikeba made the gift in 1875 up to the 
present moment, neither of the two rever- 
sioners named whose interest vested on 
Bikeba Kner's death in 1880 has made any 
attempt to dispossess Sheo Loohan or the 
plaintiff who claims through him and it is 
too late now to question the validity of the 
gift to Sheo Loohan to the extent of the 
two- thirds share in the estate. 

The third reversioner, Saheb Singh, how- 
ever, insisted upon enforcing his right to a 
third share in the property and for this 
purpose brought a suit against Sheo Loohan 
for possession of his third share together 
with mesne proffts which was finally deter- 
mined in his favour on appeal to His 
Majesty in Council. The decree so obtained 
by Saheb Singh was eventually executed 
by his grandsons, Loohan Prasad Singh 
and Ohandrika Prasad Singh, after hie 
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death and they obtained possession of the 
respective properties awarded to them nnder 
the decree. The two villages mentioned 
were, however, subject to the zarpeshgt 
mortgages or leases, the subject ot this 
suit. These zarpeshgis had in fact been 
in existence since 1873, that is before the 
gift of 1875 to Sheo Loohan, and were 
granted by Bikeba Kuer to the zatpeshgi- 
dars. Accordingly the gift to Sheo Loohan 
in 1875 was subject to these zarpeshgis as 
also is the plaintifif's interest derived from 
Sheo Loohan. That relating to Singhan- 
pura is dated the 8th July 1873 and was 
granted to Lai Bisweswar Dayal, Jai Pra- 
kash Lai and Beni Prasad whose grandsons 
now represent them, being the defendants 
Nos. 5 to 9 in Suit No. 3 of 1919, one of 
those now under appeal. It recites that 
the executant has let out in ijara to the 
zarpeshgidara at the annual rental of 
Bs. 483 the entire 10 annas of Mauxa Sing- 
hanpura for a term of 9 years from 1281 to 
1209 F. (corresponding to 1873 to 1882) 
and that she has taken from the lessees 
Efl. 3,701 bearing interest at 1 per cent, 
per month and it provides that the zarp$sh- 
gidan should deduct from the annual 
rent Bs. 444 on account of interest on the 
zarpeshgi and pay the balance, Bs, 39, to 
the executant, her heirs and representatives. 
It provides also that the executant shall 
not pay off the zarpeshgt for 9 years, the 
term fixed for the lease, and if she fails to 
pay the zarpeshgt in one lump sum by the 
end of the term the ijara settlement shall 
fitand good and remain in force as it is and 
when she shall pay off the zarpeshgt by 
the end of Jeytk in any year the ijara 
shall be oanoelled. 

That relating to Magazpura was of simi- 
lar import. It is dated the 30tb June 1873 
and related to Magaxpura and one other 
village oalled Gbarbair. The rental in 
this case was Bs. 852 and the term was for 
15 years from 1295 F. The zarpeshgt 
money advanced was Bs. 6,750 and the in- 
terest at 1 per oent. per month amounting 
to Bs. 810 to be deducted from the rent 
by the zarpethgidars and the balance of 
Bs. 42 was to be paid annually to the 
exeoutant. The zarpeshgidars in this case 
were Thakur Singh, Debt Dayal Singh 
ipd Sham Bibari Singh, who are now re- 


presented by their descendants, the defen- 
dants Nos. 4 to 11 in Suit No. 8 of 1919, 
the defendants Nos. 1 to 3 in that suit be- 
ing purchasers from the other defen- 
dants. 

After obtaining their decree in the Privy 
Oounoil and after the deatn of Sabeb Singh 
his grandsons, Laohmi Prasad and 
Ghandrika Prasad Singh, also instituted 
suits against the zarpeshgtdars of both vil- 
lages for a declaration that the zarpeshgis 
were not binding upon their grand- 
father, Babeb hingb, to the extent of his 
one-third share and for possession and 
mesne profits. In these suits they were 
successful and got the zarpeshgis annulled 
as to their third share and obtained posses- 
sion in or about the year 1894. In 1898 
they also acquired the remaining-two- 
thirds interest in the zarpeshgt of Magaz- 
pura at a sale in execution of a decree 
against the zarpeshgtdars. It is further the 
case of the plaintiff that Laohmi and 
Ghandrika also acquired one of the remain- 
ing two-tbirds share in the zarpeshgt of 
Smghanpura the interest of Beni Prasad, 
one of the zarpeshgidars ^ from his grand- 
son and representative Ambika Prasad, the 
defendant No. 9 in Suit No. 3. This is 
denied by the defendants Nos. 1 to 3. 
Laohmi Prasad Singh died before the pre- 
sent suits were instituted but Gbandrik, 
the defendant No. 1 in both suits and the 
defendants Nos. 2 and 3 in both suits, with 
whom he was joint in estate, are his legal 
representatives. It would appear, there- 
fore, that the whole body of zarpeshgidars 
are represented as defendants m the suits, 
whether the interest of Beni Prasad Singh 
was transferred to Laohmi and Ghandrika 
or not, the representatives of the other 
zarpeshgidarSi Lai Bisweswar Dayal and 
Lai Jaiprakash Lala being the defendants 
Nos. 4 to 7 in Suit No. 8. It was contend- 
ed, however, by the defendants Nos. 1 to 8 
that Beni Prasad's interest in Smghanpura 
was purchased by one Janki Prasad Singh 
and that as be is not a party the suit for 
redemption is bad for non- joinder. Janki 
is admittedly a near relation of Ghandrika, 
the first defendant, and it is suggested 
that if Beni Prasad's share was pur- 
obased in the name of Janki it was a 
benami transaction on behalf of Ohandrike 
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and his oo-sharers. The only point about 
whiob we oan be oerlain is that Chandrika 
has been m possession all along. No dooa< 
ment has been produced showing the 
alleged Sale. Verbal evidenoe as to the 
sale is conflicting and unsatisfactory on 
both sides and it is impossible to say 
whether Bani Prasad’s interest has been 
transferred at all. The probabilities point 
in favour of the plaintifl’s version as the 
defendant Ohandrika has been in posses- 
sion. It is unnecessary to decide this point 
because it is clear that for much more 
than 12 years before the suit was instituted 
the defendants Nos. 1 to 3 have been in 
possession of Beni Prasad's interest which 
was that of a zarpeshgidar and have acqui- 
red an indefeasible title thereto. They 
must accordingly be regarded as such. 

The learned Subordinate Judge who 
tried the suit dismissed it upon various 
grounds. He considered that the zarpeshgi 
deeds having been declared, by a Court of 
competent jurisdiction, invalid as against 
the reversioner, Saheb Singh, as they were 
executed by Bikoba Kuer without legal 
necessity, they must be considered invalid 
for all purposes. He further held, by a 
chain of reasoning, which 1 am unable to 
follow, that the conveyance to the plaintiff 
by Sheo Loohan in 1890 of the two-thirds 
interest in the Mauzas did not convey the 
right to redeem the mortgages. The deed 
purports to transfer, " all zamindari rights 
appertaining to the said mahals, save and 
except those prohibited by Government, 
and all arrears due from tenants and 
ticoadars of the said mahah up to this day, 
together with the decrees passed by the 
Court, the kashi lands, orchards and houses 
purchased at auction sale by me (the 
vendor) m satisfaction of my decree, as 
also the houses and orchards situate m the 
said mahahi etc., etc., as per boundaries 

given below.” 

• 

The learned Judge apparently interpre- 
ted the words : 

• 

'* and all arrears due from tenants and 
iiooadan of the said mahaU up to this 
day,’* 

AS being governed by the words “save and 


except” which from the context would 'hot 
appear to be justiffed, but even assuming 
the arrears of rent, etc., from tenants and 
tiocadars up to the date of sale were ex- 
cluded, I am unable to follow his reason for 
holding that the right of redemption would 
not pass with the proprietary interest to 
the purohaser. The learned Judge said 
that the words quoted were a clear indioa- 
tion that the right now claimed was never 
meant to be conveyed. He further consi- 
dered that the conveyanoe to the plaintiff 
by Sheo Loohan was a sham transaction. 
He based this conclusion upon certain re- 
marks appearing in a judgment of the Dis- 
trict Judge of Shahabad in 1895 in which 
the present plaintiff was appellant and one 
Nand Lai Sahu a creditor of Sheo Loohan, 
who held a deoree against the latter at the 
date of the sale, was the respondent. The 
question for deoision was apparently whe- 
ther the sale to the Maharaja who had 
undertaken to pay off Sheo Loohan 's credi- 
tors out of the purchase money, the bal& of 
wbioh was teiiainod for that purpose, had 
undertaken to pay Nand Lai Sahu, and, if 
not, whether the sale was made to defeat 
Sheo Loohan’s creditors. It was found in 
that ease that Nand Lai had an express 
promise from the Maharaja to pay off his 
debt and apparently had taken no steps to 
execute hi^ deoree at the time of the pur- 
chase and further that the purohase was 
not made in good faith. If 1 have rightly 
appreciated that judgment it was based 
upon an estoppel arising from the conduct 
of the Maharaja which induced Nand Lai 
to forego the enforcement of his deoree 
against the estate of Sheo Loohan in 
course of transfer, with an alternative flnd- 
ing that if the creditors were defeated the 
purohase was not in good faith. There are 
no facts proved, however, in the present 
case upon which such a finding can be 
arrived at, nor would it be open to the 
respondents to raise suoh a plea. These 
matters, however, need not be discussed 
further, as the learned Vakil for the respon- 
dents admits that he cannot support the 
judgment on the ground that the sale by 
Sheo Loohan to the appellant was to defeat 
creditors or that the conveyance did not 
pass the right of redemption of the zar» 
peshgi. It is contended, however that the 
gift to Sheo Loohan himself by Bikebg 
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EtMY passed no interosl oonbinuing beyond 
Ithe lifdlime of bhat lady. This question will 
be considered presently. 

The learned Judge also found that the 
zarpeshgis were not mortgages but leases 
and that the most that could be claimed 
against the lessees would be three years' 
rent. He did nob consider the terms upon 
which the leases oould be redeemed but 
his previous findings made this unnecessary. 
He also thought that Suit No. 3 relating 
to Singhanpura was bad for non-ioinder of 
Janki to whom reference has already been 
made. He fell into an extraordinary error 
in this respect. He said, “Exhibit E. 
shows that one Janki purchased certain 
zarpeshg% interest in 1898. The plaintiff 
cannot under the law (S. 66, Oivll Prooc 
dure Code) be allowed to assert that this 
Court- sale was farzi and the real benefi* 
oiaries were the defendants Nos. 1 to 3." 

•• 

Exhibit E. is a oertified copy of a sale 
certificate of the zarpeshgi interest not in 
Singhanpura but in Magazpura which was 
purchased by Chandrika Prasad Singh, the 
defendant No. 1 in execution of a decree 
held by him against the defendants of the 
original zarpeshgidar. In addition to the 
flignature of the Subordinate Judge the 
certificate also bears the signature of the 
iheriitadar of the Court which granted it 
and his name happens to be Janki Sinha. 
The learned Judge apparently mistook this 
for the name of the purchaser. He seems 
to have misapprehended at the same time 
both the meaning of the certificate and 
the scope of S. 66 of the Civil Procedure 
Code. 

The respondents place little or no 
reliance upon the reasons given by the 
learned Subordinate Judge for his findings 
but contend that the conclusions arrived at 
can be supported upon other grounds. Their 
first contention is that Suit No. 3 of 1919 
relating to Singhanpura ie bad for 
defect of parties. They contend that 
the defendants Nos, 1 to 3 never purchas- 
ed the interest of Beni Prasad, one of the 
zarpeshgidarz, from his grandson, the de- 
fendant No. 9 in that suit, but that one 
Janki Singh, not the sheruhtadar of the 
Subordinate Judge of Arrah, but another 


person of the same or a similar name, was 
the real purchaser. The evidence of this 
transaction is altogether unsatisfactory and 
cannot be accepted and, in my opinion, 
does not prove that Janki was the pur- 
ohaser. It is admitted, however, that 
Janki, if indeed he purchased, never got 
possession of the purchased property but 
that Chandrika, the first defendant, and 
his oo-sharers the second and third defen- 
dants took and retained possession of this 
share. They were well aware of the 
zarpeshgi, as they themselves had it set 
aside as to the third share of whioh they 
were proprietors through their ancestor, 
Nawab Singh. They have admittedly 
oolleoted the rents ever since in the oapa- 
oity of zarpeihgidara. It was faintly sug- 
gested in the coarse of argument that their 
possession was adverse to that of the plain- 
tiff but there is nothing to show that they 
ever asserted a right as proprietors which 
would bo adverse to that of the plaintiff 
and the right they have aoquired either by 
purohase or long possession must be treat- 
ed as that of zarpeahgidars^ I have already 
stated that, in my opinion, the defendants 
Nos. I to 3 have acquired the zarpeahgi 
rights in Beni Prasad's share and the suit 
is, therefore, not bad for defect of parties. 


It is next oontended by the respondents 
that the interest of the plaintiff’s vendor, 
Sheo lioohan, although valid daring the 
lifetime of Bikeba Euer, terminated on the 
death of that lady, notwithstanding that 
the reversioners of the two-thirds share 
have never from the year 1880 when 
Bikeba Euer died, up to the present, elect- 
ed to treat the transfer as void. It is not 
disputed that a sale or mortgage by Hindu 
widow whioh purports to pass or hypo- 
thecate the absolute title is valid against 
every one exoept the reversioners and 
that unless the reversioners elect to treat 
it as a nullity it subsists as Cigainst 
everyone else. In the present case 
the gift as to the two-third share was never 
ohallenged by the revereioners interested 
in the share. It is argued, however, that 
a gift stands on a different footing from a 
sale or mortgage and certain authorities 
have been relied on in support of this con- 
tention. The general rule is olearly laid 
down by Lord Davey in delivering the 
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judgmenl of lihe Judicial Commiiibee in 
Btjoy Oopal Muherji v. Krishna Mahtsi (1). 
A Hindu widow is nob a benanb for life, 
bub is owner of her husband’s properby 
subjeob to oerbain resbrloblons on alienation 
and subjeob bo its devolving upon her hus- 
band’s heirs upon her death. Bub she may 
alienate it subjeob bo oerbain oondibions 
being complied with. Her alienation is 
nobi therefore, absolutely void, bub it is 
prima facie voidable at the election of the 
reversionary heir. He may think bt to 
affirm it, or he may, at his pleasure, treat 
it as a nullity without the Intervention of 
any Court, and he shows his eleotion to 
do the lafater by commencing an action to 
recover possession of the property. The 
alienation in question in that case was an 
ifara lease bub there is nothing in the 
judgment to suggest that any other form 
of alienation would not come within the 
doctrine applied, and it is difficult to see 
upon what principle a distinotion can be 
drawn between a gift and any other form 
of transfer. 

In Bakhtawar v. Bhagmn (2;, which was 
relied on by the respondents, the question 
for decision was whether a gift made by a 
Hindu widow with the consent of the 
immediate reversioner could be Impeached 
by a more remote reversioner. The High 
Court at Allahabad held that it could. 
They drew a distinotion between a gift and 
other forms of alienation and held that the 
earlier decision of the Full Bench of the 
Allahabad High Court in Bamvhal Eai v. 
Tula Kuari (3), had not been overruled by 
the decision of the Judicial Committae in 
Balrangi Singh v. Manokarnika Bakhsh 
Singh (A}. The restrictions on alienation 


(!)• (19071 84 Cal. 829=84 I. A 87=11 0. W. N. 
424=9 Bom. L. R. 602=17 M. Ii. J. 164=2 M. L. 
T. 188=6 0. L. J. 834=4 A. ti. J. 829 (P.G ) 

(2) (1910) 82 All. 176=6 I. 0. 270=7 A. D. J. 
121 . 

(8) (1888) 6 All. 118=2(1883) A. W. N. 248 
(P. B.). 

(4) (1908) 80 All 1=36 I. A. 1=12 O.W.N- 74= 
9 Bom L. B. 1848=6 0. L J. 766=8 M. U T. 1= 
6 A. L. J. 1=17 M. I». J. 606=11 0. 0. 78 (P.O.). 


laid down by the Full Bench of the Allaha- 
bad High Court in Bamphal Bai v. Tula 
Kuari (3), had been dissented from by 
their Lordships in the ease last mentioned. 
It is unnecessary, however, to express an 
opinion upon the authority of the two 
oases decided by the Allahabad High Court 
for assuming that they were rightly deoi 
dad, they go no further than this that the 
consent of the immediate reversioner to a 
gift by a Hindu widow does not bar the 
right of a more remote reversioner to obal> 
ienge the transaction. They do not afford 
any authority for the proposition now con- 
tended for that such a gift is void beyond 
the lifetime of the widow even if it re- 
mains Unohallenged by any of the rever- 
sioners during her lifetime or after her 
death. In the later ease of Abdulla v. 
Bam Lai (5), decided In 1911 the ruling in 
Bafrangi Singh v. Manokarnika Bahsh 
Stngh (4), was again discussed by the 
Allahabad High Court. The view there 
taken was that the oonsent of the immedi- 
ate reversioners to an alienation by a Hindu 
widow was merely evidence from whioh 
legal neoessity could be presumed, and un- 
less rebutted it would bind the more 
remote reversioners. The oonsent raising 
such a presumption must necessarily be 
limited to transfers for oonsideration, It 
oould not be extended to gifts where there 
was no room for the theory of legal 
necessity. This also was the view express- 
ed by the Bombay High Court in 1909 
in the case of Pillu Appa v. Babaji 
Naru (6). The whole subject of the 
powers of the Hindu widow to deal with 


(6) (1911) 84 All. 129=12 I.O. 601=8 A. L. J. 
1318. 

(6) (1909) 84 Bom. 166=4 I. 0. 684=11 Bom. 
D. R. 1291. 
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her deceased husband's property was dis- 
cussed by their Lordships of the Judicial 
Oommittee in 1918 in the case of Banga- 
sami Qounden v. NaMappa Oounden (7)* 
and the result of the decided oases was 
there summarieed. A distinction is drawn 
between a surrender of the widow's interest 
in the whole estate in favour of the nearest 
reversioner, where the question of neces- 
sity does not fall to be considered, and the 
case of an alienation of the whole or a 
part of the estate where the consent of 
such reversioners as might fairly he ex- 
pected to he interested to dispute the 
transaction will afford presumptive proof 
of its validity. None of these oa^es, how- 
ever, in my opinion form a guide to the 
determination of the exact qnestton we are 
now called upon to decide. It is not a 
question between piesumptWe and remote 
reversioners. The question Is, whether a 
gift of the whole of her husband’s property 
made by a Hindu widow not challenged by 
the reversioners during her lifetime and 
acquiasoad in by those who would take a 
vested interest after her death can be 
oballenged by any one else. In my 
opinion, there can be only one answer 
to this question. It is the reversioners 
and the reversioners alone who can dis- 
pute the gift. If they choose to allow 
the property to which they are entitled, 
to remain in the possession of the donee 
that is their affair and no one else can 
object. If the donee remains in posses- 
sion under a claim of a right for 12 years 
be will acquire an indefeasible title even 
against the reversioner. There are certain 
oases, however, which have been drawn to 
our attention where expressions have been 
used to the effect that a gift by a Hindu 
widow is void and not merely voidable on 
her death. Uahahrishna Boy v. Bern Lai 
Boy(S\ is an instance amongst others, which 
need not be discussed in detail in which 
such expressions ooour. In all those oases 
the question was one of the rights of re- 
versioners and in most of them the point 


(7) (1918) 49 Mad. 623=46 I. A. 72=86 M D. 
J. 498=17 A.L. J. 686=29 0. L. J. 689=^10 L. 
W. 106=21 Bom. L. B. 640=28 0. W. N. 777=26 
M. L. T. 6=60 I. 0. 498=(1919) M. W. N. 269 
(P. 0.). 

(8) (1906) 9 0,L.J. 144. 


arose in connection with limitation where 
it was contended that the alienation must 
first be set aside before the reversioner 
could sue for possession. Such expressions 
must be regarded in connection with the 
context and the snbjeot- matter of the suit. 
It is, in a sense, permissible, thongh per- 
haps not striotly accurate, to say that the 
gift is void when considering its validity as 
against the reversioner. He may treat it 
as a nullity and need not sue to have iij 
set aside before claiming possession. The 
true view appears to be that it is not bind- 
ing upon him and ha can elect to treat it 
ae a nullity and sue for possession at any 
time within 12 years of his interest be- 
coming vested without first suing to have 
it 80 t aside notwithstanding Art. 91 cf the 
Limitation Act. He may, on the other 
hand, elect to treat it as valid, but no 
third person can claim this option or sel 
up the plea that such a gift is void merely 
because it may have been but was not so 
treated by the reversioner. The judgment 
of the Calcutta High Court in KUhori Pal 
V. Bhushai Bhuiya (9) is, I think, an 
authority for this view. In my opinion the 
respondent’s plea that the gift was void 
cannot be supported. 

The next question to be determined is, 
whether the zarpeshgis which it is sought 
to redeem are mortgages or leases. Certain 
oases have been cited during the argument 
upon this question. I do not propose to 
go through them in detail. I think the 
result of the authorities as well as of the 
text books is that the test in such oases 
must be whether there is a secured debt 
and a right of redemption. In a zarpeshgi 
lease properly so called there is an advance 
to the lessor in consideration of which the 
lessee is given possession of the land for a 
term during which he recoups himself for 
the sum advanced and interest out of the 
profits of tho land of which be is put 
in possession. There is no questioju of 
redemption upon paying off an advance 
The lease terminates at the expiration of 
the term and the lessor may re-enter as on 
the termination of any other lease. The 
re-entry does not depend upon the re-pay- 


I (9) (1909) 14 0. W. N. 106=8 I. 0. 78, 
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ment oi Ihe advance nor can the ptoperlv 
be held alter the determination of the 
lease to seonre re-payment as there ie 
nothing to re pair. The transaofiion is 
really one Jn wbioh rent is paid in a lump 
sum in advance instead of by instalments 
during the term. Wherei however, the 
interest created in the lessee continues 
after the expiration of the term until the 
advance, which is essentially a loan and 
not an advance of rent, is repaid, the tran- 
saction, in my opinion, has the essential 
characteristics of a mortgage. It is the 
mortgage a leasehold interest in the land 
and can be redeemed by the mortgagor 
upon ra-payment of the advance with inte- 
rest, if any is due, upon the termination of 
the lease, or at any time thereafter within 
the limitation period, just as in the case of 
any other mortgage, the leasehold interest 
in such a case being held as security for 
re-payment. 

In my opinion, the appeals should be 
allowed with costs here and in the Trial 
Court and a decree should be passed in 
favour of the appellant declaring him en- 
titled to redeem the two-third share of the 
properties in suit upon payment of what- 
ever may be found due upon an account 
being taken between the parties. The 
suits will be remitted to the Court of the 
Subordinate Judge of Arrah for the taking 
of the account. 

Mullick, J. — ^I agree. 

Appeal allowed. 

A. I. R. 1923 PatnB 129. 

Dawson Millbb, 0. J., and Mulliok, J. 

Sagarmal Mamari— Appellant. 

V. 

Lachmitaran Mieir — Bespondent. 

S. A. No. 669 of 1999 decided on 29th 
June 1&22. 

(a) Limttatim Ad, S. IQ-^Day of pronoufuing 
Judgment it day of judgment. 

For the pmtposea of limitation it is impossible 
to hold, that the date o! judgment should be 
any other than that upon which judgment is 
pxenounoed in Court, when the parties know 
the efleet of that judgment, whether it would be 
ueoessary for them to appeal or not. 

[P. 110, 0. 1.3 


(b) Civil P, 0. 0. XXRr.l,7^Pr<mufUiing 
judgment in open Court ->^Rule thould be eompUed 
wtih tn all catet. 

In many oases it is not the praotioe to pronounce 
judgment in open Court But it is a diraot breaoh 
of the praotioe laid down in Order XX, R. 1, and 
in all oases that rule ought to be oomplied with. 

CP. 180. 0. 1, 2 ] 

8.M. MullUk and N. N. Sen —for 
Appellant. 

S. S. Bose — for Respondent, 

Dawson Miller. C. J.--Tbis is a ques- 
tion of limitation. The case was heard 
before the learned District Judge of Bha- 
galpur on the 6th January, 1922. On the 
8th January after Ihe hearing, the learned 
Judge left Bhagalpur for Dumka to hold 
sessions there. On the I7lh January he 
appears to have written a judgment and 
signed it but this was not oommunioated 
to anybody and certainly not delivered in 
open Court as provldsd by Order XX, rule 
1. On the 4th February he returned to 
Bhagalpur and on the 10th February a 
decree was prepared after the signalares <5 
the pleaders on each side had been taken. 
Nobody apparently knew anything about 
the judgment having been written or sign- 
ed by the learned Judge until the 10th 
February and In fact as the learned Dis- 
trict Judge him'^elt says there was no deli- 
very of judgment in Bhagalpur before that 
date ; nor does it appear that there was 
any delivery of judgment anywhere else. 
The appeal in this case was filed on the 
18th May and Ihe question arises whether 
that was within the 90 days prescribed by 
Article 156 of the Limitation Act for an 
appeal to the High Court. The rules pro- 
vide in terms that judgment shall be pro- 
nounced in open Court either immediately 
after the case has been heard or on some 
future date of which due notice shall be 
given to the parties or their pleaders. It is 
contended by the respondents that the iudg- 
ment having been written by the learned 
Judge and signed on the 17th January 
although it was not pronounced on that 
date the limitation period runs from that 
day. ^ I am entirely unable to accept this 
view. There was in fact no judgment de- 
livered until it was pronounced in open 
Court according to the rules. The 
decree was prepared on the 10th 
February and I understand it was 
dated the 17th January, the day upon 
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which Ibe judgmenl was wriiifien and signed 
by the learned Judge although not 
oommunioated to anybody. Under the 
Limitation Act the period of iimitation 
begins from the date of the decree or order 
appealed from and under Order XX, rule 
7, the decree shall bear data, the day on 
which the judgment was pronounced. 
Therefore, even if the decree was dated 
the 17th January that date in fact was 
altogether wrong because at that time no 
judgment had been pronounced at all and 
whatever the date may be upon the face of 
the decree it ought to be dated the 10th 
February when the judgment was prono- 
unced. In these circumstances It seems to 
me quite clear that the period of limitation 
begins from the 10th February. The 
appeal in fact was filed more than 90 days 
after the lObh February but it appears 
from the report of the learned District 
Judge that an application for copies of the 
judgment and decree was made on the 30th 
January although at that time judgment 
hiid not been pronounced and no decree 
was drawn up, and on the 21st February, 
the copies were supplied. Therefore the 
time oooupled in obtaining copies of the 
judgment and decree between the 30th 
January and the 2lst February ought to 
be deducted but as the limitation period 
did not begin to tun until the 10th 
February the period between the lObh and 
21st February may be deducted in this 
ease. It would follow, therefore, deduct- 
ing these days, that the appeal was 
entered in time. For the purposes of limi- 
tation it seems to me that it is impossible 
to hold, having regard to the Statutes to 
which I have referred, that the data of the 
judgment should be any other than that 
upon which judgment is pronounced in 
Court when the parties know the effect of 
that judgment whether it would be neces- 
sary (or them to appeal or not. There 
may be oases, I can conceive, where the 
judgment has not been properly pronounced 
in open Court, when for example, a Judge 
dies after having written and signed 
his judgment or there may be other 
oases in which the failure to pro- 
nounce judgment in open Court may 
be a mere irregularity wbiob, under 
Ibe provisions of the Code is not fatal to 
tte validity of the judgment. In the pre- 


sent ease, however, it seems to me impos- 
sible to bold that the period of limitation 
could begin before in fact the partie > were 
aware by the pronouncement of judgment in 
open Court, what the judgment in fact was. 
We are told that in many oases it is not the 
practice to pronounce judgment in open 
Court. If that is so I can only say that it is 
a direct breach of the practice laid down in 
Order XX, rule 1, and m all oases in my 
opinion that rale ought to be complied 
with. The appellant is entitled to his 
costs of this application which has been 
strenuously opposed by the respondents. 

Mullick, J ; — I agree. 

AppUoation granted. 


A. !. R. 1923 Patna 130. 

Dawson Millbb, 0. J. and MuniiiCK, J. 

Eaghuhir Singh and othan —Plaintiffs 
Appellants. 

V. 

Jethu Mahton and Sobharam Qorain — 
D 0 feadants-Ra^p')ndents 

L. P. A. Nos 3 and 4 of 1922 decided on 
25th July 1922 against a judgment of 
Ross, J. in S. A. No. 900 of 1919 and 

No. J.4 of 1920 da^ad i4tb July 1921. 

w ^ 

Hindu Law^BeverBioner-^-Tenancu beyond Ufa- 
time tv limited owner terminates on death of limi- 
ted owner and reversioner can lue for poss^saioa. 

There are more ways than one by wbioh a 
ienanoy may determine. The limited owner has 
no power to grant a tenancy beyond his 
own life as against the reversioner and 
OQoe the reversioner elects to treat the interest 
granted to the tenant as an interest extending 
only for the life-time of the grantor, than In such 
a case it terminates upon the death of the grantor 
and there is therefore nothing more to be done to 
terminate the tenancy The tenant becomes a 
trespasser it he refuses to turn out and the rever- 
sionec is entitled to bring a suit ^in ejeotment 
without giving any notice whatever. 

CP. nu 0. 2.] 

A. K. Bay — for Appallanis. 

Abanibhusan Mukerjee, A. P. Upadhya 
and B. Mukerji—tot Baspon^ente. 

Dawson Miller. C. J. In my opinion 
this appeal is really governed by the 
decision of the Judicial Committee in 
the case of Bijoy Gopal Mukerji v. 
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Krishna Mahishi Debt (1). The suit was 
instituted by the reversioner of one Man* 
moban Singh who was a tenant of land in 
Ohota Nagpur. After his death his daughter 
bad been in possession during her life 
and had granted what is described as a 
mokurari lease of the raiyati holding to the 
Defendant in the suit. Upon the death of 
the limited owner, the Plaintiff as nearest 
reversioner sued to recover possession. 

The Judicial Committee have laid down 
in the case just referred to that in suoh a 
case the reversioner may treat the aliena- 
tion which purports to extend beyond the 
life of the limited owner as a nullity and 
he may sue for possession at any time 
within 12 years of the death of the limited 
owner without first seeking to set aside 
the transfer m favour of the Defendant. In 
other words if be elects to treat the trans- 
fer as a nullity after the death of the limit- 
ed owner he may do so and there is 
nothing left in such a case to be set aside 
and he may sue for possession and is en- 
titled to obtain possession. The present 
case is the case of a holding and in either 
case it seems to me all that is neoessary 
for the reversioner to do is to exercise his 
option arid that he may do by merely 
bringing a! suit to claim possession. If that 
is the proper view to take and it appears 
to me that it is the view taken by their 
Lordships of the Judicial Committee, it fol- 
lows that from the moment the reversioner 
exercises his option there is nothing left in 
the transferee and the lease has terminated 
on the death of the limited owner. It was 
contended in this case that the Defendant 
had acquired the interest at all events of 
an nnder-raiyat and that therefore he was 
entitled to notice to quit. Under the 
Ohota Nagpur Tenancy Act there is 
no provision requiring notice to quit 
to be served upon an under -ralyat but 
even supposing that it is neoessary 
that he should be served with a rea- 
sonable notice by his immediate 
landlord that is only because the tenancy 
does not terminate until suoh notice is 
given and one cannot sue in ejectment to 
recover land in the possession of a tenant 
PDtil th e tenancy has come to an end. If 

(1) (lyOl) U Cal 829-84 I A 87=5 G- h J 
884=110. W.K 424*2 M L T. 138=9 Bom. 
Ii. R. 602=4 A. L. J. 829=17 M. L. J. 164 (P. Q.). 


the only means by which such a tenancy 
could come to an end were by notice to 
quit, 1 agree it would be ppoessary for the 
Plaintiff to prove that notice bad been 
given. But there are more ways than one 
by which a tenancy may determine. The 
limited owner had no power to grant a 
tenancy beyond her own life as against 
the reversioner and once the reversioner 
elects to treat the interest granted to the 
Defendant as an interest extending only 
for the life time of the grantor then in suoh 
a case it terminates upon the death of the 
grantor and there is therefore nothing more 
to be done to terminate the tenancy. The 
deiandant becomes a trespasser if he refu- 
ses to turn out and the Plaintiff is entitl- 
ed to bring a suit in ejectment without 
giving any notice whatever. In my opi- 
nion these appeals ought to be allowed and 
the decree of the Subordinate Judge res- 
tored. The plaintiff is entitled to bis costs 
in each appeal here and in the Courts 
below. 

Mullick, J.^I agree. There are au- 
thorities which show that an nnder-raiyat 
in Ghota Nagpur may in certain circumst- 
ances be entitled to notice under Sec. 106 
of the Transfer of Property Act but that 
question does not arise in the present case. 
Hero the Defendant is liable to be ejected 
at the option of the reversioner unless he 
can show that he has acquired any statut- 
ory right of oocupancy. There is no sug- 
gestion of any suoh right here and the 
decree of the Subordinate Judge is there- 
fore right. 

Appeals allowed. 

A. I. R. 1923 Paina 131. 

Buoknill, j. 

Ajodha Tewari — Patllioner. 

V. 

King-Emperor— Party. 

Criminal Revision No, 630 of 1922 
decided on 13th November 1922, against 
the order of Sub Div. Mag.Sitamarhi, dated 
28th October 1922. 

^ (a) Penal Code, S 188— -Order to remove ohstruo- 
lion—^Dtsobedtena-^Ordir to shoto cause agaimt 
prosecuiton-^Pettiiomr earning and saying ihai hs 
has removed obstruct fon'^Order for proseouiion H 
had. 
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The petitionee was alleged to have obstructed 
a roadway. Apparently he maintains that 
at that time the roadway was not publio. 
Proceedings wer6.aoootdingly commenced against 
the petitioner under section 188 on the 2'ith ol 
May 1932, The petitioner, as he had a right to 
do, applied to the Magistrate for a Jury under 
section 131. The Jury was accordingly appeinted 
and mstruot'^d to report on a certain day *, but 
they did not report on the appointed day and on 
that day the Magistrate without any further ado 
made the conditional order which he had 
previously made absolute, ordering the alleged 
obstruction to be pulled down. Apparently the 
order directed tbe petitioner to poll the obatcuo- 
tions down by the 6th of August For some reason 
or other he did not do so and soma days later, 
the fiat that he had not done so was brought 
to the notice of the Magistrate who directed him 
to show causa why he should not be prosecuted 
for an oSenoe against the provisions of section 
188 of the Indian Penal Code. However, a little 
later on, the petitioner came and told the Magis- 
trate that he had removed the alleged obstruc- 
tions; but nevertbelesa, the Magistrate had direct- 
ed that he should still be prosecuted. Held the 
order was illegal and must bo set aside. 

[P. 182, C. 2, P. 188, G. 1 ] 

(b) Cr. P, O', S. 141— /wr?/ not returning verdict 
in ttme-^HaqtHraie must make inquiry before he 
px 9 se^ order. 

The words “ If the jury appointed does not 
return its verdict withmthe time fixed, the Magis- 
trate may pass auoh order as ho thinks fit ” mean 
that if the Jury tor any reason does not return its 
verdict the magistrate must inquire into the 
matter before ha passes an order. [P. 182, 0. 2.j 

B. G. P<5—for Petibionor. 

Buchnill, J. — Thh is an applioahon 
made by one Ajodba Towari asking that an 
order made by the Sub-divisional Magis- 
fcrate of Sitamarhi directing the prosecution 
of the petitiouer for an offence against tbe 
provisions of section 188 of ithe Indian 
Penal Code may be sot aside. 

The matter is a vary simple one. The 
petitioner was alleged to have obstructed 
a roadway. Apparently tbe petitioner 
maintains that at that time the roadway 
was not public. However, tbe police 
received information that there was some 
obstruction and they reported that the 
petitioner had put up a post in a path run* 
ning from the village to tbe well and 
had also erected a tatti which bad the 
effect of diminishing the width of the path. 
Proceedings accordingly were commenced 
against the petitioner under provisions of 
section 133 of the Code of Criminal Pro- 
cedure on the 25lh of May this year. The 
petitioner, as be bad a tight to do, applied 
to the Magistrate for a Jury in tbe manner 
proTided by tbe provisions of section 134 


of the Coda of Criminal Procedure. 
The Jury was accordingly appointed 
and instructed to report on a certain 
day; but they did not report on the day 
which they had been told and on that day 
the Magistrate without any further ado 
made tbe conditional order which be had 
previously made, absolute, ordering tbe 
alleged obstructions to be pulled down. 
Apparently the order directed the peti- 
tioner to pull tbe obstructions down by 
the 5tb of August. For some reason or 
other be did not do so and soma days later 
the fact that he had not done so was 
brought to the notice of the Magistrate 
who directed him to show cause why be 
should not bo prosecuted for an offence 
against the provisions of section 188 of the 
Indian Penal Code, ie., for having disobey- 
ed an order duly promulgated by a proper 
authority. However, a little later on the 
petitioner cama and hold the Magistrate 
that he bad removed the alleged obstruc- 
tions; but, nevertheless, the Magistrate has 
directed that he should still be prosecuted 

Now we must proceed a little further 
and ascertain what has been brought to 
the notice of this Court. The position 
really is that, when the Jury had failed to 
return their verdict as ordered at the time 
fixed, :tho Magistrate should not have, 
without giving anybody an opportunity 
of being heard, made the order abso- 
lute. Section 141, which says that, if 
the Jury appointed does not return its 
verdict within the time fixed, the Magis- 
trate may pass such order he thinks fit’ 
must mean that, if the Jury for any reason 
does not return its verdict the Magistrate 
must inquire into the matter before he 
passes an order. This is obviously only in 
oonsonanoa with the proper conduct of 
legal investigation and 1 cannot imagine 
tbav it oould seriously be maintained that, 
without any investigation whatever and 
merely upon either an ex parte statement 
made by the complainant or on report by 
tbe police as to what the police may have 
found at the place in question, a Magistrate 
is really justified in passing anything but 
an emergency order (which is .provided for 
by another section) without any attempt to 
investigate the rights and circumstances 
which surround the position of the affair. 
This viewi which 1 think is the correot 
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one, is botne out by the case of Baimohan 
Karmakar v. Emveror (l) and the whole 
tiendenoy of the other decisions to which 1 
have been refened points m the same 
direction. Under these oiroumstanoes it 
appear I to me that the proper course in this 
case IS to set aside the order which was 
made by the Sub-divisional Magistrate on 
the 28th October, 1922, ordering the pro- 
secution of the petitioner in connection 
with an offence against the provisions of 
section 188, Indian Penal Code ; of course, 
if there is obstruction still existing (which 
1 do not find from the papers which are at 
present before me) there is nothing to pre- 
vent further proceedings being taken against 
the petitioner and with his being dealt in 
the manner provided by law. 

Order set aside. 

(1) (1916) 44 0al. 61^35 I. 0. 969=:i0 0. W. N. 
1171. 


A. I. R. 1923 Patna 133. 

MOLLIOK AISD Kolwant Sabay, JJ. 

Btshun Prashad Pathak and others-- 
Appellants 

V. 

Sashi Bhusan Misra and others — Re^pon* 
dents. 

Appeal No. 5 of 1922, decided on 2nd 
January 1923 from the original order of 
Subordinate Judge of Manbhum, dated 
28th November, 1921. 

Civil JP. 0 , 0. 89, B. 1— C'rtie where permanent 
injunction cannot be given — Temporary injunction 
also cannot be given . r 

The general principles applicable to oases of 
interim injunotiona is that where a permanent in- 
janotion cannot be given, no prayer for a tem- 
porary injunction will be allowed. [P. 18ii, C. 2.J 

S. M. Mulliok and N. N, Sen— for 
Appellants. 

A. B. Mukherji and B. B* Mukherji — for 
Respondents. 

Mullick, J. The plaintiffs brought a 
suit out of which this appeal arises for a 
declaration of their Patni Taluk right to 
certain jungle alleging that the defendant 
No. 6 with a large number of men was ready 
to out the trees m the jungle. The defen- 
dants pleaded that the plaintiffs bad no 


right In the jungle and that they had no 
possession for 12 years. While the suit was 
pendiug the plaintiffs applied for an ad 
interim injuootion to restrain the defend- 
ant from cutting any trees and on the 28th 
November 1921 tbo Subordinate Judge 
passed an order restraining tho defendants 
from dispo'^ing of such trees as they might 
out in reclaiming the land till the disposal 
of the suit. The Subordinate Judge’s view 
was that the defendants were apparently 
entitled to cut trees for the puipose of re- 
oluimation and that while it wsis not proper 
and reasonable to restrain them from 
cutting any trees at all, it would be right 
and proper to restrain them from disposing 
of the trees that they might cut. 

The present appeal was lodged by the 
dofeudants on the ground that this is not a 
case in which there can be any interim 
injunction. Now, the general^ principle 
applioablo to oases of this kind is that 
where a permanent injunction cannot bf' 
given, no prayer for a temporary injunc- 
tion will be allowed. Tho learned Vakil 
for the respondents urges that it is nooes 
saty that the statue quo should be preserv- 
ed and that the trees should not be allowed 
to go out of tho hands of the defendants in 
the event of the plaintiffs succeeding in 
their present suit but he forgets that the 
present suit is only for declaration and 
that it will not give the plaintiffs any con- 
sequential relief so far as the trees are con- 
cerned. Upon the frame of the plaint it 
may be contended that the present suit 
does not he ; that is another matter which 
will be decided at the trial; but so far as 
the justice of the case goes, I see no reason 
why the defendants, who deny the plain- 
tiffs’ title and claim to be in possession 
should be restiained from dirpesing of what 
they claim to be their own property. The 
learned Vakil for the respondents attempt- 
ed to distinguish tho case of the Jital 
Singh V. Baja Kamlleswari Prasad (1) ; 
in that case the interim prayer was to res- 
train a person who bad obtained a decree, 
from executing such decree while a suit 
was pending for a declaration that the 
decree had been obtained without jurisdic- 
tion and the principle, that an ad interim 
injunction ought not to be given when 

(1) (1912) 16 0. L. J. 665=16 I. 0. 8U=xl8 0. 
W, N. 12* 
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permanent relief is not obtainable, was 
affirmed; this principle is consistent with 
reason and in the present case, therefore, 
we should comply with it. 

The result is that the appeal is allowed 
with costs. 

Kulwant Sahay, J. : — I agree. 

Appeal allowed. 


A. I. R. 1923 Patna 134. 

Das AMD Adami, JJ. 

W%U%am Maltng Grant and others — 
Decree-holders- Appellants 

V. 

Suraj Mai Marwari and others— Judg- 
ment-debtors-Hespondents. 

Appeal No. 133 of 1921, decided on the 
30th November 1922, from an original order 
of Subordinate Judge of Bhagalpur, dated 
30th April 1921. 

(a) Givtl P. C , S, 47— Pflitifoa that properttes 
should not bB sold subject to tncumbrancea as noU- 
fted «ti said proclamation ts onj under section 47. 

A petition whioh invitea the Gouit to hold that 
the properties could not be sold subjeot to the 
inoumbranoea aa notified in the sale proclamation 
laiaea a question relating to the execution cf the 
decree and is one under section 47. An order 
thereon is appealable aa a decree. [P 184, C. 1.J 

(b) C.P.Q, 8 11, 0 ai, B rn^Seiilcmeni of 
sale proclamation after nottce^Court oarmot go 
behind, tn subsequent proceedings. 

Where alter notice to the judgment-debtors, a 
sale proclamation was duly settled under O ai, 
B.66, the court cannot, in subsequent proocedinga, 
go behind that order. [P. 185, 0. 1,] 

Sultan Ahmedt S. M. MulUok, Nirod 
Oh. Boy and S. Oh. Boy —tot Appellanbs. 

0. G. Das and Jagarnath Prasad— lor 
Bespondenis. 

Das, J. — This is an appeal on behalf of 
the decree-holders against an order of the 
learned Subordinate Judge of Bhagalpur, 
dated iho 30tb April 1921, iu a proceeding 
for execution of a decree. 

It appears that the decree- holders 
WADted oeitain inoumbranoes to be 


Dotifiedi in the decree. They made 
their application to that effect to the Court 
under the provisions of Order ^1, rule 66 
of the Code and the sale proclamation as 
ffnally drawn up by the" Court did notify 
those inoumbranoes. Thereafter the res- 
pondents, who were the petitioners iu the 
Court below, made an applioation which is 
to be found at page 1 of the paper book. 
That petition is as follows : — 

" These petifaioacrs have come to know 
to-day that the decree-holders have oun- 
shown certain incumbianoes on the 
propel ties entered in the sale proclamation. 
This IS contrary to the real state of things. 
As a matter oi fact the decree under exe- 
outiou is on the basis of a bond that was 
executed before the debts reierred to in 
the sale prooiamation were contracted ; and 
if the sail propel ties be sold subject to the 
liabilities mentioned in the sale proolama- 
8tou, they won’t fetch adequate price. This 
will cau^e immeDse loss to the judgment- 
debtors. The ueorta-holders have no right 
to oan ^'0 the properties to be sold .subject 
to the said liabilities which are contrary to 
the real state of things ; nor is the decree 
under execution ul aueb nature. The 
mortgaged properties cannot, according to 
law, be void .subject to i.hose monm- 
brancas,” 

This petition was pierented by the judg- 
ment-debtor 3 under the provisions of 
Sootion 47 of the Code and they invited 
the Court to bold in '^ubstanoe that th€ 
properties could not oe sold subject to thb 
iuoumbtanaes as uotiffed in the scle procla- 
mation. The learned Subordinate Judge 
who deaii with this applioation thought 
that as the decree holders did not produoe 
before him the mortgage bonds or the 
pattas which, according to the decree- 
holders, constituted the inoumbraDoas on 
the land, the properties could not be sold 
subject to those inoumbranocB. In the 
result he allowed the objection of the judg- 
ment debtors. 

It was argued by Mr. Das on behalf of 
the respondents judgment-debtors that the 
order of the learned Subordinate Judge 
being an order in a proceeding under Order 
21, rule (16, of the Code, is not an appeal- 
able order. In my view the contention does 
not deserve any success : the proceedings 
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under Order 21, rule 66 \ 9 ere concluded 
long before the petibion, upon which fcho 
order of the 30lih of April 1921 was passed, 
was prasenbad. The applioabion of bhe 
judgmgnti-debtors did nob rara any quasbion 
as bo bha berms on which the sale proola- 

I mahion should ba sabbled ; ib raised bhe 
quasbion whabher bhe Oourb could sell bhe 
proparbias subjeob bo bha inoumbrauoes. 
In other words bha qua'^bion raised by bhe 
judgm 0 nb“dQbt!ors was a quesbion relaling 
bo bha execution of bha deorao. In my 
opinion bhe order oi bha learned Subordi- 
naba Judge was an order undar Seobion 47 
of tiha Code and is accordingly appealable. 

On bhe meribs, bhere is nobbing at all bo 
be said in favour of bba view of bhe learned 
Subordinate Judge. The sale proolama- 
bions did nobify bhose incumbrances. There 
is no dispube between the parties that bbosa 
incumbtanoos do exist; in fact bhe assertion 
in bhe pebibion that the dabbs n ferred to in 
bha sale proolaraation ware oontraobed after 
bhe date of the deorea is undoubtedly m- 
oorreob as bha facts show. The learned 
Subordinate Judge could nob, in those pro- 
oeedingf? go behind ^he sale proclamation 
which was settled upon notice lo the judg- 
meub'debbors. 

The order of febo ^ubo<'dinate Judge mu- t 
accordingly be ceb asid\ 

The appollants-docrea-Liolders are en- 
titled to bhe costs of fehis Hgjpcal. 

Adami, J. :-““I agree. 

Order set aside, 

A. 1. R. 1923 Patna i;j5. 

Das and Ross, JJ. 

Foujdar Sahu — Defeu'^anb Appelh at 

V. 

Idema Bhogta —Respondent 
Appeal No. 673 of 1^20 decided 27ch 
June 1921, from the Aopellabo Decree of 
0% J.C , Rmohi, datod ISah March 1920. 

Ohotd Nagpur Tenancy Act (y/o/ l9D8h S 87, 
224 (2 ) — Dectstnn under S. 87 — ^Seemd Appeal does 
not hedo lltgh Court 

A deolsioa under geotioa 87 of the Choti* Nag- 
pur Tenancy Act is not a deorea; it is, a decision, 
and there is no appeal to tho High Court under 
the Civil Pi codure Code from a decision not 
under S. 234 (^). [P. 136. 0 2.] 

Bam Lai Dutt and B. P, Sinha — for 
Appellant. 

S. A. Asghar and U, B, MM/cflrji— for 
Respondent. 


Das, J. : — The defendant, who is bha 
appellant baforo us, was recorded as pro- 
prietor of a certain share m Mauza Meral. 
Thereupon bha ra^porvdeob in^ti^ubed a suit 
under bhe provisions of seobion 87 of bhe 
Choba Nagpur Tenancy Act before a 
Revenue Officer for a decision of the dis. 
pubo between them regarding bho entry 
which bhe Revenue Officer had made in 
bhe record. The Revenue Officer dismiss- 
ed bhe suit. Thereupon bha plaintiff 
appealed to bhe Oourb of bhe Judicial 
Commissioner, Ranohi. The learned Judi- 
cial Commissioner allowed bhe appeal and 
decreed bhe plaintiff’s suit. The defendant 
has now appealed bo this Court from bhe 
decree passed by bhe Judicial Commis- 
sioner. 

The first point taken on behalf of bhe 
respondent is that no appeal lies. The 
decisions of this Court on bhe point raised 
by Mr. Asghar are conflicting. Bub there 
IS a judgment of two Judges of this Cpurb 
in favour of bhe view which has been ad- 
vanced before us by Mr. Asghar, whereas 
there ie a decision of a single Judge in 
favour of bhe view maintained by Mr. 
Ramlal Dubb, The decision which is relied 
upon by Mr. Asghar is Jagdeshar Dayal 
Singh v. Bhagdi Mahton (1) and the 
decision relied upon by Mr. Ramlal Dubb is 
LaVman Nath v. Kanhya Lall Pandey 
(2). There is a decision of the Caloubba 
High Court in favour of bhe view which 
has been advanced before us by Mr. Asghar. 
Thai decision is in Baghuhir Sahi v. Pro- 
tab Udoy Nath Sahi Deo (3). 

In my opinion bhe decision in Jagdeshar 
Dayal Singh v. Bhagi Mahton (1) is 
correob. The point m this. Seobion 224, 
sub-seobion (2), gives a right of appeal bo 
this Court first from and appellate decree 
pas^^ed by the Judicial Commissioner under 
Chapter XVI, and secondly from any order 
passed by him on appeal under section 215, 
sub section (3). There is, therefore, a 
right of appeal bo this Court if bha 
ducisJou of bhe Judicial Commissioner 
is a decision under Chapter XVI, or is 

(li (1020) 5 P H J. S97~=68 I. 0. 434- 1 P. L 
T 705=1920 P. H C 0 302. 

12) (1917) 40 I. 0. 891. 

(3) (1912) 89 Oal 241=16 0. h. J.U6=13 I. 0, 
193=16 0. W. N, 294. 
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an order passed by him on appeal under 
section 215, sub-seobion (3^ Mr. Dubb does 
nob oonbend bhab bbe order passed by bhe 
learned Judicial Commissioner is an order 
passed by him on appeal under section 216, 
sub'Secbion (3). Bub he strenuously con- 
tends bhab bhe decree pa'^^^ed by bhe Judi- 
cial Commissioner is a decree under Chap- 
ter XVI and, therefore, appealable under 
clause (2) of section 224. 

His ar^iument is this. Ha says that an 
appeal from an order pa^'sed under seo- 
tlon 87 lies in the prescribed manner and 
to the prescribed officer. The Local 
Government uoder the provisions of sec- 
tion 264, clause (8), has framed roles pre- 
scribing the manner in which and the 
officer to whom appeals lie from decisions 
passed under section 87. Those rules are 
to be found at page 110 o^ Mr. Reid’s book 
on the Chota Nagpur Tenancy Act. They 
are as follows, — 

(1) Appeals frcm decisions of Revenue 
Officers under section 87 (1) shall lie to 
the Judicial Commissioner. 

(2) E'vi^arv such appeal must be present- 
ed within thirty days from the date on 
which the decision appealed against was 
signed and delivered. 

(3) The provisions of sections 220 to 223 
sbaili as far as they are applicable, apply 
to such appeals, 

Mr. Butt's contention ba^ed on the Noti- 
fication passed by the Lieutenant-Governor 
on tVie 24th May 1909 is this. He ciays 
that bhe appbal lies to the Judicial Com- 
missioner of Ranchi and the procedure laid 
down in sections 220 to 223 of the Chota 
Nagpur Tencncy Act applies to appeals 
which must bo taken to tho Judicial Com- 
missioner. Under section 223 the JuHioiaJ 
Commissioner has to give judgment in bhe 
manner providi^u in section 170 for giving 
judgment m original suit<^. Therefore, Mr. 
Ramlal Butt says, the order of the Judicial 
Commissioner lu an appeal from an order 
under section 87 is an order under section 
223, and as section 223 is to be found in 
Chapter XVI of thu Chvitia Nagpur Teimuoy 
Act, an appeal iiiiS to the High Court under 
section 224, sub-section (2). In my opinion 
the argument does not deserve any success. 
It is quite true that by virtue of the Notifica- 
tion passed by the Lieutenant-Governor the 


Judicial Commissioner is competent to deal 
with an appeal from an order passed under 
section 87 of the Chota Nagpur Tenancy 
Act, but he does nob exercise that juriadio- 
tlon under Chapter XVI but under a 
special jurisdiction which has bean confer- 
red on him by the Lieutenant-Governor by 
the Noti6oation of the 24th May 1903 ; in 
other words, Chapter XVI does not by Its 
own force apply to the decision of the 
Judicial Commissioner. Accordingly that 
decision cannot be a decision under 
section 223. In my opinion therefore, an 
appeal does not lie to this Court under 
section 224, sub- section (2), of the Chota 
Nagpur Tenancy Act. 

Next it was contended by Mr. Ramlal 
Butt that there is a right of appeal to this 
Court under the Civil Procedure Code. In 
my opinion bhi'^ argument again is unsound. 
A decision under section 87 of the Chota 
Nagpur Tenancy Act is not a decree ; it is 
a decision, and there is no appeal to the 
High Court under the Civil Procedure 
Code from a decision. The point wa- 
discussed in the Calcutta High Court in 
the oa 0 of Bagkubir Sahi v. Protab Udoy 
Nath Hahi Deo (3). I agree w'th the 
decision of Stephen, J., in that case, and 
in accordance therewith and with the 
decision of this Court in the case of 
JaQ(ie%har Dayal Singh v. Bhagdi Mahton 
(l) must dismiss this appeal with costs. 

There is a revision petition against the 
order of the Judicial Commissioner. In my 
opinion there is no error of jurisdiction at 
all. It was argued by Mr. Ramlal Butt 
that the learned Commissioner had no 
business to decide a question of title. Bub 
I dcj nob think tba^ he has m fact decided 
any question of title.. No doubt in decid- 
ing whether the entry in the Reoord-of- 
Rights is correct or incorrect he had inci- 
dentally to disSouss the question of title, 
but his decision on the question of title is 
only incidental ; it is nothing more than 
that. His decision really is a decision on 
the question of possession. I must refuse 
tho revision petition but without costs. 

Ross, J — I agree. 

Appeal dismissed. 



1923 


bam BfllBHAB D. BHBONABDAH (Mullioft, J.) 


Pabia 137 


A. 1 R. 1923 Patna 137. 

Dawson Miller, 0. J. and Molliok, J. 

Earn SeJchar Prasad Singh and others-- 
Defendants- Appellants 

V. 

Sheonandan Duhay and awot^ier — Plain- 
tiffs- Respondents. 

In re S. A. No. 1136 of 1922, decided on 
1st August, 19 22, from the deoision of Sub- 
Judge, Shahabad. 


Gourt Faes AcU S. 6— Destsion of Taxing 
Officer as to Gourt-fee payable is final 


The Taxing Offioer baa tha jariadlotion to fix 
the amount ot fee payable and if he deoidea that 
the valuation put by the appellanta upon the 
Belief waa inoorreot he haa the power to oorreot it. 
Even if he haa done anything whioh the law does 
not allow him to do, the Court Feea Aot gives the 
High Oouet no iuriadiotion to interfere with hia 
deoision aa to the amount of the fee. A deoiaion 
umdet 3. 5 of the Court Feea Aot ia not open to 
appeal, revision ob review and ia final for all 
purpoaea and no means have been provided or sug- 
gested by Legislature for questioning it. 

[P.138,0.1.] 


19 All. 199 (F. B.) 32 All. 69, 3,P. L. J, 92 and 
4 P. li. J. 700 Foil. 

(b) Court Fees Aci, S. 7 (tv) (c) Plainttff*s 
valuation can be corrected by Gourt 

Plaintiff’s valuation if arbitrary and inoorreot 
oan be oorreoted by Taxing Officer The aeation 
muat be held to mean that the valuation for 
purpoaea of Court-fee ia to be made in the flrat 
inatanoe by the party oonoarnod hut is finally 
determinable by the Oourt. [P. HO, 0. 1.] 

(o) Practiee — Pleadings -—-Prayer for conftrma- 
tion of possesnion includes prayer for recovery of 
possission'-^Gouri Fees Act, S. 27, Cl Hii) (c). 

The worda “ confirmation of poaaeaalon*' have 
now acquired a teohnioal meaning and include a 
prayer for recovery of posaesaion if the Oourt 
thinka the plaintiff is out of poasesaion. It is foE 
this reason that auoh a relief haa been held td be 
oonsoqueiftial relief within S. 7 (iv) of the 
Court Feea Aot. [P. 0* 2.] 

Atul Krishna Eai — for Appellantis. 

Mullick, J. — Tha plaintiffs allege that 
they held under the proprietor defendants 
Nos. 4 to 18 a bolding of 11 bighas 3 ka- 
thas, ’whieh, by private partition, has been 
split up into 3 sets of parcels, survey plots 
253 and 72 being allotted to defendants 
Nes. 4 to 14, survey plots 26311136 and 


363 to defendants Nos. 15 to 17 and plot 
177 to defendant No. 18. The rent of 
plot No. 253 IS <;hown in the record-of- 
rights as Rs. 4-2-0 whereas the plaintiffs 
state that it is Rs. 1-13-6, and plot No. 712 
is shown as kahillayan^ whereas the plain- 
tiffs state that it is part and parcel of plot 
No. 253. The plaintiffs also allege that 
the defendants have conspired together and 
got the name of defendant No. 1 entered 
as a raiyat of the entire 11 bighas 3 katbas 
although he has no interest in the same. 
The plaintiffs accordingly pray for a decla- 
ration that tha record-of-rights is wrong. 
In regard to possession they state that the 
defendants are resisting their possession 
and they, therefore, ask for confirmation of 
possession. In the Gourt of tha Munsif the 
land was valued at Rs. 100 evidently for 
the purpose of jurisdiction and a fee of 
Rs. 10 was paid upon the plaint upon the 
footing that the suit was for a declaration 
only. The Munsif dismissed the suit and 
the same amount of Court-fee was paid by 
the plaintiffs in their appeal to the Sub- 
ordinate Judge. Tha Subordinate Judge 
having decreed the suit, the defendants 
have preferred tha present second appeal 
and have paid the same Court-fee as tha 
plaintiffs did in the Courts below. Tha 
Stamp-Reporter, however, found that the 
market value of the land affected was 
Rs. 1,239-10-6 and that an ad valorem fee 
was payable thereon, and as the appellants 
bad paid Rs. 10 he claimed a deficit of 
Rs. 80. There being a difference of opi- 
nion between tha Stamp-Reporter and the 
appellants, the case was referred to tha 
Taxing Offioer who has affirmed the view 
of the Stamp-Reporter and oalled upon tha 
appellants to pay the deficit. As the ap- 
pellants have refused to do so, the case has 
been sent up to this Bench in order that 
final orders may ha passed on the appeal. 

Now, tha first question to be decided ia, 
whether the Taxing Officer’s deoision as to 
the amount of the Court-fee due on the 
memorandum of appeal is final. Sec. 5 of 
tha Court Fees Aot would seem to con- 
clude the matter, but the learned Vakil for 
tha appellants before us contends that as 
the oa^e comes under 3. 7 (tp) (e) of tha 
Aot the appellants are entitled to value 
the relief at their own figure, that in declin- 
ing to accept their valuation the Taxing 
Offioer has exceeded his iurisdiotion, and 
that bis deoision oan thorofora be revised 
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by the Oourl. Now it seems to me that 
the wording of Sao 5 is so expUo’t and 
general that it leaves the Court no option. 
The Taxing Offioar has jurisdiotion to 
dx the amount of fee payable and if 
he deoides that the valuation put by 
the appellants upon the relief was inoorreot 
be has the power to oorreot it. Even 
if he has done anything whioh the law 
does not allow him to do, the Oourb 
Fees Aot gives the High Oourl no juris- 
dietion to interfere with his deoision 
as to the amount of the fee This 
view is also oompletaly covered by autho- 
rity. In Bilkaran Bay v. Gobind^ 
nath Tewari (1) it was held that a deoi- 
sion under Sec. 5 of the Oourb Fees Aot 
is not open to appeal, revision or review 
and is final for all purposes and that no 
means have bean provided or suggested by 
the Lagialatura for questioning it. In Kuar 
Karan Singh v. Gopal Bai (2) it was held 
that the deoision of a Taxing Offioer as to 
the category within whioh a suit (alls for 
the purpose of ascertaining the proper 
amount of Oourt-faas payable on a memo- 
randum ol appeal, as also his deoi^^ion as to 
the amount of fee, is final and binding 
upon the Court under S. 5 of the Court 
Fees Act; and that the Court oanuot go 
behind the order of the Taxing Offioer to 
examine the method whioh he adootaa to 
arrive at his deoision. This Court also 
has uniformly adopted this view of Seo. 6 
and I think it is too late for the appellants 
to attack the Taxing Officer’s decision on 
the ground that ha has illegally assumed 
jurisdiotion. See Lagan Bart Kuer v. 
Bhakhan Singh (3) and Ghanderiati Kuer 
V. Gorey Lai Singh (4). 

Then it is ooutended that the Taxing 
Offioer has jurisdiotion only to deal with 
fees payable under Chap. II and that as 
the fee now demanded is one payable under 
Seh I of the Aot, it is not a fee in respect 
of whioh his deoision is final. The reply 
to this is that Sah. I is ra6>-ely supplemen- 
tary to Seo. 7 ; it is a table provided for 
ready reckoning and Indicates how the ad 
valorem fee prescribed by Seo. 7 is to be 
oaloulated. 

But apart from this preliminary point I 
think it Is quite clear that the Taxing 

(1) (1890) 12 All 129=18&0 a,WN 39 (F. 

(2) (1909) 82 All. 59=4 I. 0. 128=6 A. L. J. 
972. 

(8) (1917) 8 P. L. J. 925=48 I. 0. 962. 

(4) (1919) 4 P. a. J. 700flc63 I. 0. 668. 


Officer’s procedure was perfeohly oorreot 
and that his decision must be affirmed. 

The plaintiffs pray for a declaration and 
for oonfirmatlon of possession. Jt may bo 
contended that the prayer for oonfirmatlon 
of possession is nothing more than a prayer 
that the fact of, and his right to, possession 
may be doolarad ; but the words ‘‘confirma- 
tion of possession ” have now acquired a 
technical meaning and inoluda a prayer for 
recovery of possession if tihe Court think® 
the plaintiff is out of possession ; and it is 
for this reason that for over half a century 
confirmation of possession has been held to 
be nonsequential relief within the meaning 
of Seo 7 (iv) (c) of the Court Fees Aot. 
See Bohuroonissa v, Kureemoonina Kha^ 
toon {^), Jhumak Kamti v. Debu Lai 
Sin^h (6) and Dina tJath Dai v, Bama 
Nath Dan (7). 

I have been unable to discover how and 
when this form of pleading originated but 
at the present time I think it is indisput- 
able that though it may be often unneoes- 
swy to ask for it a prayer for o'mfirmation 
of possession is added as an useful precau- 
tion against failirre to prove possession up 
to the date of the suit. In the present oasa 
the plaintiff states in para. 13 of his 
plaint that owing to the mslstanoe of the 
defendants he is oompelled to bring a 
regular suit. This is therefore in essenoa a 
suit for possession whioh is a form of con- 
sequential relief. 

That being so, how is the oonsaquantial 
relief to be valued in this case. Are the 
plaintiffs entitled to put their own valua- 
tion or is the Court or, in a High Court, 
the Taxing Offioer competent to oorreot 
suoh valuation ? 

The learned Vakil for the appellants 
relies upon various deoisions in the High 
Courts of Bombay and Madras ai^d of the 
Chief Court of the Punjab whioh. though 
affirming the principle that the plaintiffs* 
valuation must be aooepbad, do not seem 
really to cover the oasa now before us. I 
proceed to refer to these briefiy. 

(1) Parathayi v. Sankumani (8). In this 
case the plaintiff sought to set a Ida a sale 

(6) (1872) 19 w. R. 19. 

(8) (1^12) 22 0. Ij. j. 416=16 1. 0. «98. 

(7) (1911) 35 0. Xi. J. 661=84 I. 0. 703. 

(8) (1891) 16 .Had. 394. 
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of ^bioh Ihe oonsideralion was Bs. 60.500. 
He paid a Ooorl-fee of Bs. 10 only as on a 
deolaratoiy sail but Ihe Oonrl held lhal he 
musl pay ad valorem fee on Ihe value of 
his inleresi on Ihe dooumenl. 

12) Samiya Mudali v. Minammal (9). 
In Ihis ease Ihe plainliff sued lo sel aside 
a sale deed and valued hie relief at Bs. bOO. 
The Inal Gourl assessed Ihe value al 
Bs. 2,000i the amount mentioned in Ihe 
sale deed. The High Couil on second appeal 
held lhal Ihe plaintiffs' valuation should 
be accepted. The report does not show 
whether in the opinion of Ihe Court lhal 
was Ihe proper valuation of Ihe relief. 

(3) VaoKhani Keshabhai v. Vaokhani 
Nanbha Bavajt (lOj. The plaintiffs pray- 
ed for a declaration of title to certain 
lands, recovery of a sum of Bs. 637 being 
their share of Ihe income for Ihe years 
1956-1960 Samval and for an iniunotion. 
They valued Ihe 6rst relief al Bs. 130. Ihe 
second at Bs. 637-8<0 and Ihe third al 
Bs. 25. The High Court held lhal both for 
Court-fees and jurisdiction Ihe plaintiffs' 
valuation must be accepted and that 
nolwithslandiug Ihe defendants' objection 
that Ihe properly was worth Bs. 5,000 Ihe 
sail was triable by a Second Class Sub- 
ordinate Judge whose jurisdiction was 
oonhned to suits less than Bs. 5,000 in 
value. 

Their Lordships, however, were of opinion 
that Ihe valuation would be determinable 
by the Court if a claim for possession were 
made and on Ihis ground they distinguished 
Ihe previous ruling of their own Court in 
Dayaram Jagj%van v. Qordhandas Daya- 
ram UD. 

(4) Sunderabai v. Oolleotor of Bel- 
gaum U2). This was a suit lor a declaration 
and an iniunotion. Their Lordships of the 
Privy Council cited with approval the 
observation of the Bombay High Court 
that jurisdiction should be determined by 
the plaintiffs^ valuation. 


(9) (1899; 28 Mad. i90=10 M. L. J. 240. 

(10) 11908) 88 Bom. 801=1 I. 0. 108^11 Bom. 
L. B. 80. 

(11, a906) 81 Bom. 78=8 Bom, L. B. 885. 

(12) 11919) 48 Bom. 876=46 I, 0. 15=(1919) M 
W. N, 254=28 0. W. N. 788=62 I. 0. 897=21 
Bom. Ii. B. 1U8 (P. 0.) 
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(6) Barru v. Laohhman (13). In this 
case the plaintiffs sought a declaration 
and an injunction and valued the relief at 
Bs. 130 for purposes of Court* fee and a| 
Bs. 1,100 for purposes of jurisdiction 
though Ihe value of Ihe land was Bs. 73.192. 
A Full Bench of the Punjab Chief Court 
held that as the case fell within S. 7 (.iv) (e) 
of the Court Fees Act the valuation was 
proper. 


(6) Bari Banker Dutt v. Kali Kumar 
Patra (14). In this case the plaintiff 
sought a declaration of title to some jungle 
land, damages for the cutting of some trees 
and an injunction. He valued the declara- 
tion together with the injunction at Bs. 130 
and the damages at Bs. 79. The High 
Court of Calcutta held that though the 
value of the whole jungle was Bs. 1,200, 
it was neither the duty nor within Ihe 
power of Ihe Oourl to asoetlain Ihe value 
of Ihe properly for purposes of jurlsdiobioa. 


II will be observed lhal none of Ihe 
oases relate lo possession. They would all 
seem to relate to claims in which the Court 
had no option but to accept the plaintiffs' 
valuation. No case has been shown to us 
where there was a claim for possession and 
where the plaintiff was allowed to put a 
valuation upon it which the Court knew to 
be false. 


On the other hand, it was ob'Jerved by 
Biohards, C. J. in Jageshra v. Durga Pra* 
sad Singh (15) that S. 7, cl. (Iv) (o) requires 
that the plaintiff shall truly state the 
value of his relief ; to the same effect is Bihi 
Umatul Batul v. Banji Koer (16), Krishna 
Das Laha v. Bari Char an Banner and 
Bat Krishna Dey v. Bepin Behari Dey (18) 


(18) (1918) 111 P. B. 1918=28 P. L. B 1914=3* 
8i I. 0 603=228 P W. R. 1918. 

(14) (1906) 82 Cal. 734=9 OWN. 690. 

(16) (1914) 36 All. 600=24 I. 0. 679=12 A. L 
J. 844. 

116) (1907) 11 0 W. N. 705=6 0 h. J. 427. 

(17) (1911) 14 0. L. J. 47=101.0. 866=16 C. 
W N 828 

(fiB) (1912) 40 Oal. 245s:l6 0. Ii. J. 194=17 I, 
0. 162=17 O.W.H. 591, 
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and in Ihe High Conrb at Patna the autho- 
rities are unanimous that it is not open to 
the plaintiff to give an arbitrary and in- 
correct valuation. See Pandit Brij 
Krishna Das v. Chowdhury Murli Rai (19) 
and Shama Prasad Sah% v. Sheopersad 
Singh (20). 

In this state of the authorities I think 
the Taxing Offioar was clearly right in 
following the praotioa prevailing in this 
Court. 

Apart from authority, it is also quite 
clear that the interpretation put by the 
appellants on S. 7 (iv) (c) cannot be accept- 
ed ; for if pushed to its logical conclusion 
it would lead to manifest absurdities. It 
is admitted that a suit for declaration of 
title and recovery of possession is a suit 
for declaration with consequential relief. 
If the section is to be literally construed, 
then while a plaintiff suing simply for 
possession would under S. 7 (v) have to 
pay ad valorem fees on the value of the 
property, ha would, by joining a prayer 
for declaration, pay an ad valorem fee on 
whatever smaller value ha ohos6 to put 
upon the consequential relief. Again when 
a plaintiff had valued his prayer for conse- 
quential relief at a certain figure in his 
plaint and had failed in the trial Court it 
would be open to him in appeal to value 
the consequential relief at any lower figure 
he might choose. These inconsistencies 
and anomalies would not occur if the sec- 
tion were held to mean that the valuation 
for the purposes of Court^fee is to be made 
in the first instance by the party concerned 
but IS finally determinable by the Court. 

The next question is, what is the proper 
value of the consequential relief in this 
case. No rules have been maile under 
Ss. 3 and 4 of the Suits Valuation Act in 
this province for the valuation of an inte- 
rest in land which is the subject-matter of 
a suit under S. 7, cl. (iv) of the Court 
Fees Act. Secs. 3 and 4 of the former 
Aot provide for the valuation of land 
for the purposes of jurisdiction and under 
Sec. 8 the value as determinable for the 


(19) (1919) 4 Tat. t. J. 708=68 I. 0. 816. 

(20) (1917) 6 Tat. ti. jr. 894=41 I. 0. 96=ti P. 
U W. 178, 


computation of Court- fees is to be the 
same as the value for the purposes of juris- 
diction. No rules having been framed, we 
must look to the value of the subject-mat- 
ter of the relief, that is to say, the money 
value of the loss which the plaintiffs ap- 
prehend; and in this case we must follow 
Ihe practice of this Court, and assess the 
value of the relief at the value of the 11 
bighas 3 kathas in respect of which posses- 
sion is claimed. The Taxing Officer finds 
that in 1910 the plaintiffs purchased the 
entire holding of 11 bighas 18 kathas at a 
Civil Court auction sale for Rs. 1,323- 10- 6 
and that the proportionate value of the 11 
bighas 3 kathas is Bs. 1,239-10-6. The ad 
valorem fee payable upon this sum is 
Rs. 90 and there is, therefore, a deficit of 
Rs. 80 in the present case. It may be that 
Ihe value of the property at the time of the 
suit was less, though this is nob probable, 
than its value 8 years earlier, but the ap- 
pellants had an opportunity of proving its 
real value before the Taxing Officer and as 
no proof was given we are not in a poslblen 
to say that the Taxing Offioer’s decision Is 
incorrect. I think therefore that his deci- 
sion must be affirmed. 

The learned Vakil for the appellant de- 
sires two days’ time to pay the deficit 
Court-fee. If the amount is not paid by 
the 3rd instant, the appeal will be dismiss- 
ed without further raferenoa to a Bench. 

Dawson- Miller, C. J. — I agree. 
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Dawson Millbb, C. J. and Mdluok, J. 

S. 0. Dey — Appellant 
v. 

Mu Bajtoanii Kuer — Respondent. 

Miso. Judicial Case No. 25 of 1921, de- 
cided on 27th January 1921. 

Limiiaiton Act, 8. 6 — Sufftcient cause-^Mis* 
take of pleader may amount to. 

It could not be laid down as an inflexible rule 
ol law that in no ease can the oiroumstanoe that 
a litigant haa under the erroneous advioe pf 
Counsel or Pleader, presented an appeal out of 
time, be deemed a ^sufficient oause’ within the 
meaning of seotion 5. Whore the mistake la of 
Buoh a description that it may arise even 
amongst praotitionera of experience, a litigant 
should not be made to sufler for each an error. 

A person oould not doduot the same period 
twice over and where a legal praotitioner thought 
he oould, heldt that luoh a mistake cannot be 
sufficient oaose. [F. 141, 0. 9 
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Hurshed Hasnain and A. N, Singh — ■ 
for Appellanb. 

B, L/Dutt — for Rospondenli. 

Dawson Miller, C. J.— This ia aa 
applioalion for extension of time for hlitjg 
an appeal under section 5 of the Limlba' 
tion Aot. The oontention on behalf of the 
appellant is that ha was misled by his 
Pleader, who informed him that the time 
for filing the appeal did not expire until 
the 12th July, the Judgment having bean 
delivered on the let of March in the same 
year. Although the Judgment was deliver- 
ed on the 1st March, and, therefore, under 
the practice which hitherto has prevailed 
in this Court but which may be open to 
question, the period of limitation would 
not begin to run until the signing of the 
decree, namely, on the I6th March. 

It appears that before that date, namely, 
on the *drd Maroh, the appellant applied 
for copies of the judgment and decree. On 
the 26th Maroh he was informed of the 
number of stamps and folios requisite and 
he supplied them without delay on the fol- 
lowing day and on the 31st Maroh the 
copies were ready. Under the praotioa 
prevailing, as the time for limitation did 
not begin bo run until the 16th Maroh and 
an application was at that time before the 
Court for copies and the copies were not 
supplied until the 31st March, that period 
up to the 31st Maroh at all events is to be 
excluded in computing the period of limi' 
latioD. 

Taking the period of limitation as be- 
ginning on the i6th Maroh when the decree 
was signed and excluding the further period 
up to the 3 1st Maroh, the 90 days would 
expire on the 29tb June, but as the appeal 
was not lodged until the 12hh July, the 
appellant was clearly out of time upon that 
computation. He now, however, puts for- 
ward the oontention that not only was he 
entitled to deduct the period between the 
6th March, when the period of limitation 
began to run, and the 31st Match, when 
the copies ware ready, hut he contends that 
he is entitled to deduct the period between 
the 3rd Maroh when he made his applica- 
tion, and the 16th Maroh, when the period 
began to run, in other words, that he is en- 
titled to deduot from the limitation period 
pertain days wbioh passed before the limi« 


tatlon period actually began to run at all 
Under the rule laid down in this Cmrt ; or 
looking at it in another way hn cr?a?-eads 
that he is entitled to deduci jm the limi- 
tation period when it dia h to run 
certain days which had already Inen deduct- 
ed; in other words, that ha v/:^s entitled 
to deduct these days twice ovjr It se.^ms 
to me that it is only necessary to stiaoa that 
proposition to sea that it is aloias*! impns- 
sible to conceive that any legal practi- 
tioner of exporicnoa and kuo\7i^..i 'o cf legal 
principles could make a inrti^kg of that 
sort. 

But assuming that \\\ i : pc'':lbk 3 that a 
hona fide mistake of that son might ba 
made the case relied upon by the appellant 
in asking us to extend t\i^ t ma in the 
particular oiroumstancas of the present 
case was that decided by Mr Justice 
Mookerjeo and Mr. Jus^goj ^.^arnduff 
(Sunday Koer v. Baghunnth (1), 

and the principle which was acted fipoit in 
that oaso was that it could no'i ba laid down 
as an inflexible rule of law that in no case 
can the olroumstanoe that h lihgant has, 
under the erroneous advico cf Counsel or 
Pleader, presented an appeal out of time be 
deemed a sufficient cause vnthin the 
meaning of section 5 of the Uhnitation Aot. 
And the principle upon which the Court 
should aot in such oases was lurfehor stated 
to be that where the mistake is of such a 
description that it may arise even amongst 
practitioners of experience, a litigant should 
not be made to suffer for such an error. 

Accepting that proposition as a reason- 
able prinoipla upon which the Couth should 
aot, it is only necessary, I think, to point 
out that in that very case decided in 1911 
it was in terms decided that the party who 
was entitled to a deduction of time under 
the Indian Limitation Aot could not ask 
for a deduction of the same period twice 
over. 

The same prinoipla has been enunciated 
in at least one case in this Court. How 
then can it be said that in the year 1920 a 
legal practitioner of experience could 
possibly make a mistake which it is 
alleged has been made on this occa- 
sion so as to enable the Court to exer- 


(l) (1911) 12 I. 0. 
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oise ils powers tinder section 5 of the Limi** 
tation Act ? But the mather does not 
really rest there because the evidence be- 
fore us, which consists of the petition veri- 
fied by an affidavit of one of the Pleaders 
who was engaged in the matter and who 
bad to do with the preparation of the 
appeal and lodging it, is of a most unsatis- 
faotory character. It does not say that he 
(the Pleader in question) was responsible 
for the mistake. It does not mention in 
fact who was responsible for the mistake, 
nor does it very clearly state how the 
mistake really came to be made if in fact 
there was any mistake. It says the papers 
were entrusted to Babu Sbambu Saran, a 
Vakil who had been acting as the Junior 
Vakil of the petitioner in oases pending in 
this Court, for the purpose of drawing up 
the grounds of appeal and that under the 
instructions of the petitioner a draft of 
the grounds of appeal was sent to him 
(when we do not know) and that be was 
infoi^med (by whom it is not stated) that 
the last day for filing the appeal would be 
the 12th July, which was calculated on 
the basis that the petitioner was entitled 
to exclude the time between the 3rd and 
the 3 1st March spent in taking copies of 
judgment and decrees. 

The matter to be observed about that is 
this; it dees not say who made the mistake 
or whether it was some practitioner of ex- 
perience or whether the mistake was mere- 
ly made by some clerk in the Pleader’s 
office, and so far as the affidavit itself goes, 
it merely states that he was entitled to 
deduct the time up till the 31st March, 
and the time would not expire on the 12th 
July, but on the 29lh June. In these oir- 
onmstanoes it seems to me that absolutely 
BO case has been made out why we should 
extend the time under the provisions of 
section 6 of the Limitation Aot. 

The memorandum of appeal is rejected. 
The respondent is entitled to the costs of 
his appearance to-3ay. 

Mullick, J . — I agree. 

Uemotandum of appeal rejioted » 


A. 1. R. 1923 Patna 142. 

Das and Bucknill, JJ. 

Madodar Bam — Accused- Appellant 

V. 

Ewperor — Opposite Party. 

Death Ref. No. 13 of 1921 and Criminal 
Bef. No. 133 of 1921, decided on 28th Sep- 
tember, 1921, by the S. J., Patna, dated 
31st August, 1921. 

Jurij — Trial hti — InadmiszthU con/fljsron read 
out — Verdict i8 vtttaied. 

Yvhere au icadmissibla oonfe^ision was read out 
to tbo jury held that this would vitiate the verdiet 
even though the Judge m his charge may have 
endeavoured to point out the inadmissibility. 

Baikuntha Nath Miiter—ior Appellant. 

Manohar Lai — for the Crown. 

Bucknill, J.— In this appeal and refer- 
enoe, appellant, who has been sentenced 
to de^sfeb for murder, has, through his 
Counsel, drawn the attention of this Court 
to a certain oiroumstanoe (which took place 
in the course of the trial) which I? a mat- 
ter of very grave concern. 

It would appear from what is stated by 
the learned Sessions Judge in bis summing 
up to the Jury, that to use his own words, 
* the confession which was opened by the 
Public Prosecutor and was read to the 
Jury in the course of the trial was not 
recorded according to law and had to be 
ruled out as inadmissible.” 

The fact that such procedure took place 
in a case of such gravity as this, is a mat- 
ter of very great regret. Whatever may 
have actually taken place it seems quite 
clear that the Jury was informed that the 
accused bad made a confession. 1 have 
no doubt whatever that a statement may 
very reasonably be regarded as having been 
bound to alleot in some measure the minds 
of the jurymen, however carefully the 
learned Judge may have (and quite rightly) 
endeavoured to remove that impression 
from their minds. In those oiroumstanoes, 
and without expressing the least view as 
to the facts of this case, I think that 
the accused is entitled to a new trial. 
I should like to add that, pending this 
new trial, I think it would be highly 
advisable that the accused should be 
kept under medical observation so 
that bis state of mind may be watched 
Id order to see whether bis mentality ie 
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normal. The oiroum^liaaQes under whtoh» 
as is alleged at tbe trial, the murder took 
place, were so violent and barbaric, that it 
seems possible that the mind of a person 
who cpuld have committed snob a crime 
was unhinged. 

The case will go back for a new trial. 
Das, J.: — I agree. 

Case sent hack. 

A. I. R. Patna 143. 

JwALA Pbasad and Adami, JJ. 

{Sheik) Karoo and others —Appellants 

V. 

Bameshwar Sao and another —Respond- 
ents. 

Miso. A. Nos. 258 of 1919 and 5 of 1920, 
decided on 2nd June, 1921, from a decision 
of the Dt. J., Gaya, dated 5th May, 1919. 

(a) Civil P. <7., S. 6^^Mortgaga deem agatnti 
Hindu father — Esteeution can he levied agamst ions 
as Legal Representatives. 

Under the preient law there ifl no neoeasity of 
any order for attachment of the property in eia- 
oution of a mortgage decree Oonseqaently after 
father's death, the proceedings in execution may 
be continued against the sons. The sons of a 
Mitakshara family have been made, by express 
enactment under section 53 of the Oode of Civil 
Procedure, legal representatives of their father in 
respect of the property which descends to them 
under tho Hindu Law and which baa been made 
liable for the satisfaction of the decree passed 
by the Court. [P. 147, 0. 1.] 

(b) Civil P C.^ 0. —Decree against Hindu 
father— Execution against eons as Legal Bepresen^ 
ta/ives—Queiiion of executahiliiy decree on 
ground of immorality of debts is one within S. 47, 

A separate suit foe the determination of the 
liability of the sons for the debt covered by the 
decree passed against tbeir father would be barred 
by section 47. The only remedy of the decree- 
holder is to apply for execution of the decree 
against the son of the deceased judgment-debtor 
as his leaal representative The question as to 
whether the decree is capable of execution inas- 
mnoh as the debt covered by it was tainted with 
immorality, is one relating to the execution of the 
decree and the plea with respect to that must be 
taken and determined in the executica proceed- 
ings. [P. 148, as 1. 2.] 

• 

(o) Hindu Law— Debt — Sons liability is a per- 
sonal one for debts not incurred for immoral pur- 
poses. 

The song are bound to pay the decreed 
debt of their father under the Hindu Law. 
The liability of theirs is a personal one, and 
it is not barred up to six years from the date 
of the decree. The rule of Hindu Law is that 
where a son or a grandson takes ancestral pro- 
perty by survivorship, he is bound to pay out 
of such property all debts of his ancestor not 
incurred for immoral or illegal purposes includ- 
ing the judgment-debtor. 

[P. 148, 0. 8, P. 149, 0. 1 J 


fd) Evidence Act, Ss lOl, 109, 103— Pien ef 
Hindu son that debt of father was immoral-^ 
Onus of proving it is on son. 

The onMs of proving illegality or immorality afl 
affecting the debt incurred by the father is upon 
the SOBS, for attar the death of their father theit 
liability to pay the father's debt arises under the 
express text of the Mitakshara [P. 143 , 0 . 9.] 

(e) Evidence — Recitals are not proof of wec«s- 
sHy. 

Mere recitals in bonds are not presumptive 
proof of the necessity for the debts borrowed 
thereunder. [P 146, 0 1.] 

S. M. Mulliok Bay and T. N, Sahai’-^ 
for Appellanlfl. 

Kulwant Sahay and Shiveswar Dayal— 
for Respondenlis. 

Jwala Pfasad, J : — These Iwo appeals 
arise out of an order of the Distiiat Judge 
of Gaya, dated the dth May, 1919. By 
this order the District Judge disposed of 
two appeals before him from the order ol 
the Munsif, dated the Isb of February 1919 
passed under section 47 of the Code of 
Civil Procedure in Objeotina Oases Kos. 
219 and 220 of 1918. These two objec- 
tions were respectively made by the sons 
of two brothers Gopi and Gobardhan, 
judgtnent-debtors in the appellant's decree 
under es^eoubion. The two objections rais- 
ed the same points and were disposed of by 
one order by both the Courts and will, 
therefore, be disposed of by one judgment 
of this Court. 

The Courts below have upheld the objec- 
tion of the respondents and dismissed the 
execution of the decree. The deoree-bolder 
is, therefore, the appellant before us. 
The facts have been fully and clearly 
stated by the Court below and I adopt the 
same from its judgment. 

On 12th September 1906, Gopi and 
Gobardhan, who were undivided brothers 
governed by the Mitakshara Law, executed 
a mortgage- bond in favour of the appellant. 
September the 21fst 1907 (30th Bhado, 
1314) was the due date of payment men- 
tioned in the bond. On the 4th of October 
1915, eight years after the expiry of the 
due date, the appellant brought an action 
to enforce the mortgage security, making 
Gopi and Gobardhan and a third brother 
Jogeshwar as defendants. Gopi and Gobar- 
dhan did n^t appear to contest the suit ; 
but Jogeshwar appeared and pleaded that 
the mortgage of the anoestral property by 
Qopi and Gobardhan was invalid, as it was 
dot made for family neoessities or ante- 
cedent debts. Two issues were raiaei 
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(1) Was Jogoshwar Saha, defendant! 
No. 3, ^0parat50 from the other defendants 
at the time c[ the execution of the deed ? 

(2) Was the money advanced by the 
plaintiff the benefit of the joint family? 

The Subordinate Judge held that eTogesh- 
V 7 ar Sahu wa?; joint with his brothers at 
the time of the mortgage and that the 
money advanced by the plaintiff was not 
advanced 'or the bonebt of the joint family. 
Jogeshwar was accordingly exempted from 
the liability hut, as the mortgaged property 
had on partition, subsequent to the mort- 
gage, been allotted to the executants of 
the bond, Gobardban aud Gopl, with which 
Jogeshwar ceased to have any concern, the 
Court an ex parte decree against 

Gobardhan and Gopi. 

The preliminary decree was passed on 
the *25th of November 1916. On the 2nd 
of November 1917, the final decree was 
passed. The direction in the decree was 
that if the decretal amount was not paid 
within six months, the mortgaged property 
would be ‘^old to satisfy the debt. On the 
19bh December 1917, the appellant-decree- 
bolder look out execution of the decree, 
making Gopi, Gobardhan and Jogeshwar 
parties as iudgmenb-debtors. On the 21st 
of Decarahar 1917, the execution was 
dismissed, no steps apparently having been 
taken. In the meantime Gopi aud Gobar- 
dhan died. On the 31st of October 1918, 
the decree was put in execution for the 
second time. 

We are concerned with this execution. 
The execution was against four minor sons 
of Gobardhan and two minor ‘^ons of Gopi, 
with a prayer to substitute them in place 
of their deceased fathers. Notice was 
issued against the six minor sons under 
Order XXI, rule 29. Their application for 
time to file objection was rejected and the 
Court substituted their names in place of 
the original judgment-debtors, Gopi and 
Gobardhan, and directed issue of notice 
under Order XXI, rule 66, for the settle- 
ment of sale prcolamation. These sons 
filed objection to the execution of the 
decree under section 47 of the Code of 
Civil Procedure, which gave rise to Mis- 
cellaneous Casas Nos. 219 and 220 of 1913, 
the lower Court Appeals Nos. 20 and 21 


of 1919 and Second Appeals Nos. 5 and 
258 of 1919 respectively. The grounds 
for the objection urged by the minor 
sons of Gopi and Gobardhan are: — (1) that 
they are not bound by the deoreOf Inas- 
much as they were not joined as parties in 
the mortgage suit and that the mortgage 
loan was not taken for family necessities 
or spent for legal purposes ; and (2) that 
the mortgaged properties, which are an- 
cestral properties and to which they have 
succeeded after the death of their fathers 
by survivorship, cannot be followed by 
the decree holder in execution of his mort- 
gage-decree. 

The appellant-decrea-holdar filed a re- 
joinder to the effect that some of the sons 
were not alive at the time of the institu- 
tion of the suit and of the existence of the 
others they bad no information; that the 
mortgage loan was taken for the benefit of 
the joint family and not for illegal purpose; 
and that the petitioners, the eons of Gopi 
and Gobardhan, were not born at the time 
of the mortgage. The decree-holder did 
not produce his witnesses, although he had 
got summonses issued, on the dates fixed 
for the hearing of the case and accordingly 
the case was decided without any evidence 
having been gone into. 

The Subordinate Judge, resting his 
decision upon the judgment in the mort- 
gage suit, held that the property was 
mortgaged without family necessity and 
ocnsequontly the decree against the deceas- 
ed fathers, Gopi and Gobardhan, was 
extinguished on their death and no longer 
subsisted. Relying upon the oases of Ali 
Ahmad v. Sohan Lai (1) and Jotuala Fra- 
^ad V. Protap Udai Nath Sahi Deo (2) the 
Subordinate Judge dismissed the execution. 
On appeal the District Judge took the 
same view and dismissed the appeal. Hence 
these second appeals by the decree-holder. 

The learned vakil on behalf of the decree - 
holder relies upon section 63 read with sec- 
tion 52 of the Oode of Civil Procedure. 
These sections have now provided that the 
sons in a Mitakshara family are the legal 
representatives of their deceased father. 
Accordingly the respondents represent the 

(1) (1914) 12 A. L. J. 619=24 I. 0. 6. 

(2) (1917) 1 Pat. L. J. 497-97 I. 0. X845s=l917 
P. H. 0. 0. 27=2 Pat. L. W. 40C. 
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original debtorSi Gopl and Gobardhan, and 
they are liable to satisfy the deoree ant of 
the assets of their deceased fathers in their 
hands. This is oonoeded by the learned 
Judge. 

• 

The aforesaid new seotions in the Code 
have given effect to the Full Benoh deci- 
sion in Amar Chandra Kundu v. Sshah 
Chand Chowdhury (3) vide also the Fall 
Benoh decision In Periasami Mudaliar v. 
Saetharama Chettiar (4) referred to by the 
District Judge m his judgment. The learn- 
ed Judge also QODoedes that the sons would 
have been liable to satisfy the deore e in 
case the original deoree was a mare deoree 
for money, and they oould avoid the decree 
only on their proving that the debt was 
immoral for than the son’s liabilities as 
representatives of their deceased fathers, 
judgment-debtors and their liabilities under 
their pions duty would ooinoide: vide Amar 
Chandra Kundu v. Sehak Chand Ghoto- 
dhury (3). 

The learned Judge says that the fathers’ 
(Gopl and Gobardhan) undivided shares, as 
they existed at the lime of the mortgage, 
could be sold if there was an order for the 
issue of Sale proolamation in the execution 
of the deoree during the lifetime of the 
fathers. The learned Judge on this point 
observes as follows : — 

"No doubt attaohment in a mortgage 
suit is no longer needed after a final deoree; 
but that fact seems to me to make it 
all the more necessary that bbe other 
members of the joint family should be 
bound by some proceeding which reaches 
and affects them indicating the order for 
sale, (suoh as a -sale proolamation) whloh 
will have the effect of i charging the ^pro- 
perty in their hands". 

For this proposition the learned Judge 
relies upon the case of Suraj Bunsi Koer v. 
Sheo Per shad Sinqh (6) where in execution 
of an ex parte decree against a Hindu 
governed bV the Mitakshara the estate 


(Bi (igo-?) 84 Oal. 642=11 0. W. N. 693=6 0. 
li. J. 491 (F. B.). 

14) (1904) 27 Mad. 249=14 M, D. J. 84 (P.B.). 
(5) (1880) 6 Cal. 148=6 I. A. 88=4 Bar. 1=9 
Bathei 689=4 a Ii. R. 236 (P. C.). 
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was attached, but prior to the sale the 
judgment-debtor died and on objection be- 
ing made by the infant sons of the judg- 
ment-debtors and oo-gharers, the latter 
were referred to a regular suit* and the pro- 
perty was sold. 

In the suit brought by the infant sons 
and other oo- sharers to set aside the mort- 
gage-decree and the execution sbIo, it 
appeared that the debt was incurred with- 
out justifying necessity and it was hold 
that neither the infants nor the ancestral 
properties in tbeir hands were liable for 
their father’s debt, but ag regards the judg- 
ment-debtor’s undivided share in the estate 
sold, whether or not his alienation was 
valid by the law as in vogue in Bengal, it 
was capable of being seized in execution 
and the effect of the execution sale was to 
transfer the said share to the purohasor, 
no exeoution proceeding having, at tho 
time of the judgment-debtor’s death, gone 
so far as to ooostitute in favour of the exe^- 
oution creditor a valid charge thereon 
whioh oould not be defeated by the judg- 
ment-debtor's death before the aotual sale. 

Latterly In the case of Madho Persad v. 
Mehrban Singh (6) the decision in Suraf 
Bunsi Koer v. Sheo Persad Singh (5) was 
interpreted to mean that if no proceedings 
bad been taken to enforce the debt in the 
lifetime of the judgment-debtor, his inter- 
est in the property on his death passed to 
his Pons by survivorship, so that it oould 
cot bo followed by the creditors in their 
hands. 

Thug the learned Judge holds that in 
order to follow the properties in the bands 
of the sons, it was necessary for the decree- 
holder that the exeoution should have 
been levied daring the lifetime of the 
fathers by obtaining an order for sale of 
the property, suoh as the sale proclama- 
tion, in order to create a charge on the 
undivided share of the fathers and that 
not having been done, the fathers’ un- 
divided share passed on to their sons 
after their death by right of sur- 
vivorship without any charge of the 
mortgage- deoree having been impos- 
ed upon it. The Judge also relies upon 


(1891) 18»Cal. 157=^^17 I. A. 194=5 Bar. Sff 

(P.O.), 
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the oasa of AU Ahmed> v. Sohan Lai (1) 
(or the aforesaid proposibion. 

The learned Tndse, bhoraforet oonofndes 
by observing '* bbali the charge created by 
the mortgage on bhe undivided shere of 
Gobardhan and Gopi has been defeated by 
the death of the ludement-debtors and that 
the ancestral property cannot now be 
charged merely by reason of the mortgage- 
decree”. The word * merely * waa advi^^ed- 
Iv used in view of the previous finding. 
The mortgage executed by Gobardhan and 
Gobi could nob bind their own share in the 
family property and the fathers in the 
present oa^e did not execute the bond In 
their rdoresentafcive oapaoity inasmuoh as 
no family necessity was proved, and at 
least some of the sons of the judgment- 
debtors were alive at the time of the 
mortgage and the decree obtained against 
the fathers was nob in their represonhabi^e 
oapaoity. 

Now the onus of proof was upon the 
mortgagee-appellaut under the decision of 
Tlunnomanmrsuad Pandav v. Musammat 
Babooes Munraf Koonverse (7l and the 
mere recitals In the |ponds are not pre- 
sumptive proof of the ueoecslby : vide Baj 
Luokhee Dehea v. Oakool Gkunder Chow- 
dhry (8^ read with section 38 of the Trans- 
fer of Property Act. The decree-holder 
did not in the present case prove that 
there was any legal necessity or that the 
sons were not in existence at the time of 
the execution of the mortgage. 

On the other hand, it was admitted In 
the reioinder filed by the deoree-holder-ap- 
nellant that some of the ^ons were alive. 
It was alco held in the mortgage ‘=uit in 
which the decree under execution was 
obtained that .Togeshwar was joint with 
Gopi and Gobardhan at the time of the 
mortgaeo and that the property was the 
ancestral joint property at that time belong- 
ing to all the three brothers and that there 
was no justifiable neoeasitv for the mort- 
gage loan, nor any benefit had accrued 
thereby to the joint family. 


(7) flS61) M T. A. 593=18 W. B. 81 (n)=2 
Sorher 99=1 Sar fi52 (P. 0 1 

(81 (19181 15 M. 1 A. 209=^1 B. L P. '»7= 
19 W.B. 47=3SutheB 276=2 Bar. 618 (P.0,) 


But as the mortgaged property fell to 
the share o! Gopi and Gobardhan after the 
execution of the mortgage, the mortgage 
charge was transferred to that share by the 
principles of the subrogation and wae liable 
to the mortgage-debt, but it was inyalid to 
charge the properly after partition, inas- 
much as the eons that were in existence 
were the joint members of their families 
with their fathers and the ancestral pro- 
perty could not be validly mortgaged to 
their prejudice, and the objection of Jo- 
geshwar bo the alienation must be deemed 
to he on behalf of the sons in existence as 
well as on behalf of the sons yet unbegot- 
ten or shill in the womb : vide Ohapber I 
Reobion I, versa Q7 of the Mitaksbara, 
relied upon by the learned Judge. 


Therefore, the learned Judge was right 
in holding that there was no charge creat- 
ed by the mortgage upon the ancestral pro- 
perty In qu0'?lion even to the exteut of the 
undivided share of the fathers. No doubt, 
as observed by thel earned Judge, 


" the fathers stood out of the litigation 
and in any case they could not be expected 
to urge that their alienation was unau* 
bhorized.” 

As to the charge upon the undivided 
share of the fathers, the learned Judge 
bolds that inasmuoh as there was no 
order for sale in the shape of a proceeding 
for the issue of a sale proclamation during 
the life-time of the fathers, there was no 
subsisting valid charge upon the property 
which followed it in the hands of their 
sons, who got the property by right of sur- 
ylvorsbip, Ha is of opinion that in the 
present execution the undivided share can- 
not be sold and that in order to make the 
sons liable for the decree in question as a 
debt against the fathers, the mortgagee 
should bring a separate suit based upon 
the pious obligation of the sons to pay the 
debt of their fathers. 

The learned Judge says that lb will then 
be open to the sons bo raise the question of 
the debt being immoral or illegal, a ques- 
tion. wbioh, according to the learned Judge 
oannob legitimately arise (or decision 
within the scope of the proceedings 
under section 47 of the Code of Civil 
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Prooedure. He sai^s Ibal the decree is 
slill witbin SIX ^years and Buob a suik by 
Ibe deoree-bolder appellank will be well 
witbin kimei the preiimmary decree being 
ol ‘i^^kb November 19X6 and the bnal 
decree of December 2ad, 19X7. In this 
view ha is ot opinion tibat there is no 
hardship caused to the decree-holder. 

1 have lully considered the well reason- 
ed ludgmenb oi the learned Judge and the 
oonlen lions on behali ot both the parties. 
It appears to me that under the present 
law there is no necessity of any order for 
attaohmant of the property in execution of 
a mortgage* decree. Xne decree in a mort- 
gage suit directs, as has been done by the 
present decree the eale oi the anoesiral 
property mortgaged by the fathers. 

Consequently after their death, the pro- 
ceedings m execution may be continued 
against the sons. Tne sons of a Mitakshara 
tamily have bean made, by express enact- 
ment under section 53 of the Code of Civil 
Procedure, legal representatives of their 
(ather in respect of the property which 
descends to them under the Hindu Daw and 
which has been made liable for the satis- 
iaotion of the decree passed by the Court. 
The section runs as follows ; — 

*' For the purposes of section 50 and 
seotion 52 property in tne hands ot a son 
or other descendant wbioh is liable under 
Hindu Law for the payment of tne debt ot 
a deceased ancestor, m respect of which a 
decree has been passed shall be deemed to 
be property of the deceased which has 
come to the hands or the son or other 
descendant as his legal representative 

This question was enacted in order to 
settle a section ot procedure on which 
there was ooniiot ot ludioiai decision. The 
Bomoay and the Calcutta High Courts 
were opiniOQi under the uia Code of 
Oivu Fruoeaure of Ibb2, mat tne quobtion 
ot the UaDiiioy ot me sons to pay tneir 
faihett deoi unless lamoea wiin immor- 
ality wad ohe “ relating to me exeuutiou ot 
the decree wit am tne meaning ui seoiion 
A7 and that it thouid be ueioimiued ny tne 
Couii executing tne aeuree. Vine UmeU 

HnfAMtnp/i V. Homan Unutjt tyfhivram 


Dhondu Pujara v. Sakharam Krishna (16), 
ELanmant KashinatJi Joshi v. Qanesh 
Anna® (Li) and Amar Chandra Kiinduv. 
8ebak Ohand Chowdhury i3). 


On the other hand, the Madras and the 
Allahabad High Courts were of opinion 
that a decree against a Hindu father could 
not be executed against the ancestral pro- 
perty in the hands of the sons even to the 
extent of the father’s interest in the pro- 
perty and the only remedy of the decree- 
holder was to institute a regular suit 
against the sons, they being of opinion that 
the question whether the debt was tainted 
with immorality was not one that could be 
gone into in execution proceedings : Bavi 
Varma Baja v. Yadayil Koman (12), Berea- 
iord V. liama&uhba (13), Laohmi Narain 
V. Kunjt Lai [H) and Jagannath Prasad 
V. Sita Bam (15). 

There was no differanoa of opinion in 
any of the High Court as to the execution 
being oontmued, whether the family pro- 
perty was attached during the lifetime of 
the father or not. The Allahabad and the 
Madras decisions are no longer law. They 
have been virtually overruled by seotion 53 
of the Code, which has given effect to the 
Bombay and the Calcutta High Courts 
views. 


Under Section 50, clause (l) of the Coda 
of Civil Procedure, if the judgment-debtor 
dies before the decree is fully satished, the 
decree-holder may apply to the Court which 
passed it to execute the same against the 
legal representative of the deceased. 


Under Seotion 53 when a person govern- 
ed by the Hindu Law dies before the decree 
against him is satished, his sons or 
other descendants would be deemed to be 
his lagal representatives in respect o! the 
property which is liable under the Hindu 


(10) U909) aa Bom. 8 9—1 1,0. 469axlOBom 
li. B. 9a9 

UM (1919) 48 Bom 612=51 I.C. 612^1 Bora. 
L B. 486 

(12^ (1882) 6 Mad. 323. 

13) (1890) 18 Mad. 197. 

14) ua94) 16 All. 449»1B94 A, W. N. 169. 

(16) (1889) 11 All. t02»l$89 A. W. H. 8L 


(9) (1$98) 90 Bom. m 
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Law for the paynaent of the debit of the 
deceased anoestor in respeot of wbioh the 
deoree has bean passed. 

Therefore, under the new law the deoree 
oan be executed against the son ta the 
extent of the anoestral property whioh is 
liable for the debt of the decree passed 
against the father. The procedure is that 
the decree-holder should bring the son on 
record as the legal representative of the 
deceased father judgment-debtor. This 
being done, the question relating to the 
execution, (discharge and satisfaction of the 
decree) must be determined by the Court 
executing the deoree and not by a separate 
suit by virtue of Section 17 of the Code. 
Therefore, having regard to the present 
Section 53 read with Sections 62 and 17, 
a separate suit for the determination of the 
liability of the sons for the debt covered 
by the decree passsed against their father 
would be barred by section 47. 

The only remedy of the decree-holder is 
to apply for execution of the deoree against 
the son of the deceased judgment- debtor 
as bis legal representative. Again, the 
amendment of the old words 'fully exeout’ 
ed” by the words "fully satisfied" in 
section 50 was with a view to settle the 
ooniiot of decisions between the Allahabad 
and the Madras High Courts as to when the 
legal representative should be brought on 
the record. 

Under the present Code, at any time 
whan the deoree has not been "fully 
satisfied" the holder of the deoree may 
apply to the Court whioh passed it to ex- 
ecute the same against the legal represent- 
ative of the deceased. The application for 
substitution of the legal representative and 
to continue the execution may be made 
when the judgment-debtor dies during the 
pendency of execution proceedings as well 
as when the judgment-debtor die<? after 
the decree but before it has been pat into 
execution. 

Therefore, the appellant adopted 
the right procedure in the present 
case in applying for the execution 
of the deoree against the sons of 
the judgment-debtors, the respondents, 
when the first execution failed and tbere- 
afler IhQ jadgment-debtgre died wlthgul 


having "fully satisfied" the deoree. The 
question as to whether the deoree is cap- 
able of execution inasmuch as the debt 
covered by it was tainted with immorality, 
is one relating to the execution of the 
decree and the plea with respect to that 
must be taken and determined in the exe-' 
oution proceedings. 

The learned Jndge, is therefore, to my 
mind wrong in holding that the decree- 
holder must necessarily bring a separate 
suit for the determination of the liability 
of the sons to pay the debt on the ground 
of their pious obligation to discharge the 
debt of their fathers. The question was 
one wbioh appertained to the execution of 
the deoree and was well within the scope 
of section 47 of the Code. The judgment- 
debtors in the present case where the appli- 
cants under the section 47 of the Code, 
objecting to the execution oi their liability 
under the deoree. Their objection was, as 
stated by the learned Judge, that 

"they were not bound by the deoree in- 
asmuch as they were not joined as parties 
to the mortgage suit and that the mortgage 
loan was nob taken for family necessity or 
spent for legal purposes". 

There was no objection taken on the 
score of the debt being tainted with im- 
morality. No evidence was also offered 
on that point. The onus of proof of im-. 
morality or illegality as affecting the debt 
incurred by the fathers was upon the sons, 
for after the death of their fathers their 
liability to pay the fathers’ debt arises 
under the express text of the Mitakshara, 
on the ground of their pious obligation to 
save their fathers from the region of tor- 
ment or hell. The sons are, therefore, 
bound to pay the decreed debt of their 
fathers under the Hindu Law. 


The liability of theirs is a personal one 
and, as the learned Judge has held, it is not 
barred inasmuch as six years from the 
date of the deoree have not yet elapsed. 
Therefore, in the execution proceedings 
the appellanl-deoree-holder is entitled to 
enfoioe the deoree in question by exe- 
outing it against the sons. This is a 
personal liability of the sons, irrespective 
ot MQteliral prQjperly or ,eU.ftoaaired 



Id23 


diisAnaih d. malhiji (Boss. J.) ^atiia 149 


property of bheir fathers in their hands. 
The properties in mortgage are now 
held by the sons, and, therefore, they 
can be sold in exeoakiun of the deoree. 
Under section 60, clause (2) of the Code of 
Civil rrooedure, when the deoree is ezeou- 
ted against a legal representative, he is 
"liable to the eztent of the property of 
the deceased whioh has come to his hands 
and has not been fully disposed off,” 

The rule of Hindu Law is that where a 
son or a grandson takes ancestral property 
by survivorship, he ia bound to pay out of 
such property all debts of his ancestor not 
incurred for immoral or illegal purposes 
including the judgment-debts. It was with 
a view to enforce this recognized rule of 
Hindu Law, namely, that membais of a 
joint Hindu family may not escape the 
payment, out of the joint family propeity, 
of any debt incurred and decreed against 
their father before his death, provided that 
such debt Is not tainted with immorality, 
that section 53 was enacted in the new 
Code. 

The result is that the ancestral property 
in the hands of the sons of Gopl and 
Gobardhan is liable to be sold on the basis 
of their personal liability to pay off the 
debt of their fathers. 

In this view the objections of the sons 
against whom the deoree has been executed 
as the legal representatives of ahe deceased 
fathers, who were the original judgment- 
debtors in the decree, must be disallowed 
under section 47 of the Code of Civil Pro- 
cedure. The orders of the Court below 
are set aside and the appeals ate decreed 
with costs. 

Adami, J. : — agree. 


Civil P C.t S 4:7-— Object ton to Uahiltly of legal 
repnsentaitve mut^ bd decided under aectton 47. 

The exeouting Court ia bound to decide whether 
a oertam legal repreaectative is liable to eatisfy 
the deoree. Order of substitution of legal re- 
presentative making him liable to satisfy the 
deoree is legal representative, but without decid- 
ing hia objeotiona la improper. [P. i6o, G. 1.] 

Ram Chander Bhaduri and Panohanan 
Banerji — ^for Appellant. 

Sambhu Skaran — for Respondent. 

Ross, J. : — On the 8bh September 1916, 
the Respondents obtained a mortgage 
deoree against Tekait Koslesnath Sahl. In 
Sawan 1325 the judgment-dabtor died. On 
the 8bh February 1919, the decree-holders 
applied for the substitution of the two 
minor sons of Tekait. namely, Tekait Goan- 
nath Sahi and Babu Juru Partapnath 
Sabi and of his brother, Patait Dinanath 
Sahi in his place. On the 17th September 
1919, Patait Dinanath Sahi, tba Appellanbi 
filed in the Court of the Subordinate Judge 
an objection petition alleging that ha was 
not liable to satisfy the deoree passed 
against his brother. Ho denied that the 
judgment- debtor was the mahk and karta 
of the joint family and gadinashtn of the 
objector’s estate and that the gadtnashini 
system was in vogue in his family. He al- 
leged that he was a sharer in the estate 
and that his share was equal to that of the 
judgment-debtor; he further stated that ha 
along with his brother supervised and 
managed the estate as malik, and that the 
deceased judgment-debtor never ezeroised 
any right over the objector’s estate and 
that the mortgage did not affeot the objeo- 
lor’s property. 


Appeal allowed. 
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The Subordinate Judge held that the 
question raised in the petition of objeollon 
could not be gone into in execution pro- 
ceedings. He further held that the khewat 
showed that the objector was jointly 
recorded with the deceased Tekait and that 
he was a oo-paroener of a joint Mitakshara 
family and, therefore, a legal representative 
within the meaning of S. 2 cl. (il) of the 
Civil Procedure Code. 


V. 

Patait Malhtji Baid — Uaoree-bolder- 
Respondent. 


Civil Appeal No. 76 of 1920, decided 
l^th July 1921, against order by 
Special Sub.-J.i PalcmoQ. 


on 

the 


He also held that the substitution of 
the objeotor In the place of the deceased 
judgment-debtor was not bad and that the 

t ttestlon whether he was bound by the 
eoree and was an heir of the Tekait wee 
Utl open and nndeoided. 
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In my opinion ; this order oannob stand; 
lb is m iaol seU>eoatradiotoiy. The Subor- 
dmate Judge lu the first place refuses to go 
into Ibe questions raised by the uetifeion of 
obieotiOD on the ground that they cannot 
be gone into in execution proooodings. 
He then proceeds to bold on the strength 
of the khewat that the objector is a oo-par- 
oener in a joint Mitaksbara family» a fact 
which the objector had denied. This is 
in reality a decision of one of the objeo> 
tions which the Subordinate Judge had 
declined to enter into. He then, after 
making the order for substitution which 
itself renders the objector liable to satisfy 
the decree, says that the question whether 
the objector is bound by the decree is left 
open and undecided. This also seems to 
be a plain eoutradiotion. 

It seems to me that as the objector was 
not a party to the decree, ha was entitled 
to a decision on the points raised in his 
objection. 

I would, therefore, allow this appeal 
with costs and remand the case to the 
Subordinate Judge for trial of the objee- 
tion. 

Jwala Prasad, A*. C. J.— I agtea. 

Case remanded. 
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Anand Bam Framham and others— 

Flaintifis- Appellants 

V. 

Bamgulam Sahu and others — Dafen- 
dants-Bespondents. 

Stamp Beferenoe decided on 31st October, 
1922. 

(a) Givtl P. 0., O- 41, P 1 — Memorandum of 
appeal can be recetved by proper officer even on 
hoiidayi. 

There ia nothing to prevent the peesentaticn 
of a plaint or a memoraadam of appeal during a 
vacation or even on a Sunday provided it ia pre- 
sented to a proper oflioac and that offioet reoeivea 
it. [P. 161, U. l.J 

(b) Faina High Court Rulee, Oh, 11, Rr, 16, 14, 
and 13 — Memorandum presented to Auststani 
Begiitrar i» nol a valid preseniaiton. 

W hether the receiving of a memorandum of 
appeal la a judieial act or not, rale 16 expressly 
Bays that it shah be only within the oompetenoe 
of a Judge or Judges of the High Court, in the 
ohifliicc of the Begistcacy to receive a memoran* 


dum of appeal, and in the face of this express 
provision the Deputy or the Assistant Registrar 
oould not leoeive the memorandum of appeal. 

[P. 151, 0. 2.] 

(o) Bthar and Orissa Court Fees Act (1922)— 
Memo, of appeal presented to wrong of fi^er before, 
and received by proper officer after the new Act"— 
Court- fee under the new Act must he paid^Act has 
no retrospective effect. 

Where a memorandum of appeal was presented 
to a wrong officer before the new Court Fees Act 
oame into tozoe but was received and filed by the 
proper officer after the new Act oame into toroe, 
}ieLd, that the memo of appeal must bear Court* 
fees under the new Aot. But the copies of judg- 
ment of decree obtained before the present Aot 
oame into toroe must bear stamp under the old 
Aot The fact that they were filed after the new Aot 
oame into force would not make them madmis- 
eible The present Aot oannot have retrospaotiva 
operation so as to impose liability upon appellants 
to piy Court-fee which they were not liable to 
pay when the copies were obtained. 

[P. 161, 0. 2; P. 162, 0. 1.] 

/S. C. M titer t S. N, Paht, Jadubans 
Sahay ami Hareshwar Prasad Sinha — for 
Appellanis. 

Sultan Ahmad — for the Crown. 

Jwala Prasad, J.:-~This is a oonrl-fees 
matter and has been referred to me as a 
Taxing Judge. The first question for deter* 
mmatiun is whether the memorandum of 
appeal is suffiotently stamped. 

The memorandum of appeal was filed 
before the Assitant Begistiar of the High 
Court on the 18lb of August 1922 when 
the old Court Fees Aot. was in force. 
According to that Aot, the memorandum 
of appeal bore oourt-fee ot suffieient value. 
The new Bihar and Orissa Court'Fees Aot 
(Act li of 11^22) oame into force on the 
2Ath day of August 1922, according to 
which the court-fees should have been 
much larger than has been paid by the ap- 
pellant. The Court was closed for the 
long vaoation from the 4tb of August to 
the 22nd ot October, 1922, though the 
ofiioes were open and the Begistrar was gn 
duty. 

Under Order 41, rule 1, the memoran- 
dum ot appeal must be '* presented to the 
Court or to such ofiiocr as it appoints in 
Ibis behalf '. This Court has appointed 
the Registrar to reoelve memorandum ot 
appeal (Chapter 11, rule 13, clause 3, Patna 
High Court Buies). 

There are ample authorities to show that 
a memorandum of appeal presented during 
the vftQAiion to the proper oiQ&oer appointed 
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in IfaAt behalf yritl be valid presentalion al- 
Ihongh ill is open lo an appellanii lo pre- 
sani a mamorandnm of appeal on lihe fitsli 
dav of opening of iihe Oonrii under ^be Law 
of LimiiiaMon if lihe fcima bzed for tihe ftling 
of iihe s8me expires during a vacation. This 
is for the beofit of Htigants. But there is 
n^hing to prevent the presentation of a 
plaint or memorandum of appeal during a 
vacation or even on a Sunday provided it is 
presented to a proper offioer and that 
ofHoer receives it vide Ununto Ram v. 
Prolah Ghun^er (l)i Gohind Kumar v, 
Muro^oval (91) and Bam Das Chdkarhati v. 
Official Liquidator of th« Cotton Ginning 
Company, Limited (3). Therefore if the 
Assistant Begistrar in this case was the 
offioer properly oonstituted to receive the 
memorandum of appeal, in my opinion the 
appeal was then properly presented and 
bled on the I8th of August 1922 and the 
court-fee payable was that prescribed by 
the Act which was then in force, namely, 
the old Court Fees Act. 


The chief question, therefore, for deter- 
mination is whether the Assistant Begistrar 
was the offioer authorized to receive the 
memorandum of appeal in question. He 
has not been expressly so appointed by 
the mles of our Court. The Begistrar 
though on duty, was not in Patna those 
days. It has been urged that be had dele- 
gated his powers to the Assistant Begistrar 
under rule 14 of Chapter II of our Rules. 


There is nothing to show that the powers 
were delegated by the Begistrar under 
that rule, even if the Begistrar had the 
power to do so and that the reoelving of 
the memorandum of appeal was not a judi- 
cial or quasi judicial matter. 


It aIs then said that the Assistant 
Begistrar must be deemed by implica- 
tion to have the powers of the Regis- 
trar delegated to him. This oonten- 
tion is btfsed upon what is said to have 
been the practice prior to 1919 when 
the Deputy and the Assistant Begis- 
trar used to receive appeals during 


U) 16 W. R. 280. 

{2) 3 Beng L. R. 72=11 W. R. 687. 

(B) (1887) 9 All. 866=1887 A.W.N.84. 


vacation. We do not know whether they 
did it under any delegation of powers made 
by the Begistrar, or only as a mere matter 
of practice. I do not think that the delega- 
tion. if any prior lo 1919 will be of any 
avail for the year 1922. 

In order to apply rule 14, it must be 
clearly shown that there was a declaration 
by the Registrar of hi*: powers to the 
Deputy or the As^^istant Registrar before 
he left for Ranchi during the last vacation. 
Therefore rule 14 does not help the appel- 
lants in the pre'^ent oa'^e. 

Under rule 16, in the absence of the 
Registrar, his power* under rule 13. oiause 
(1) to (13), must be exercised by a Judge or 
Judges ; in other words the power of the 
Begistrar to receive an appeal under oiause 
(3) of rule 13 could, only during the vaca- 
tion and in the absence of the Begistrar, 
be exercised by a Judge of this Court, 

The memorandum of appeal should 
therefore have been, in the absence of the 
Registrar, presented to Mr. Justice Adami 
who was the Vacation Judge. Whether 
the receiving of a memorandum of appeal 
is a judicial act or not, rule 16 expressly 
says that it shall be only within the com- 
petence of a Judge or Judges of this Court, 
In the absence of the Registrar, to receive 
a memorandum of appeal, and in the face 
of this express provision I do not think 
that the Deputy or the Assi'^tant Registrar 
could receive the memorandum of appeal 
in question. They oould only perform 
such of the duties of the Begistrar as were 
enjoined upon them under clauses (14) to 
(23)iof the said rules. 

Therefore although, in my opinion, the 
appeal could bo presented on the I8th of 
August 1922 bo the Registrar or a Judge of 
this Court, it was not properly presented 
to the Court or lo the offioer appointed by I 
the Court under Order 41, rule 1 of thel 
Code of Civil Procedure. 

Therefore the memorandum of appeal 
should be deemed to have been presented 
on the 23rd of October 1922 when the 
Court reopened and the Registrar actually 
received the document and noted on the 
order sheet as having been filed on that 
date. The new Bihar and Orissa Court- 
F ees Act, which had already oome inlo 
foioe before Ihe 23rd of October 1922 will 
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apply lo the present ease, and hence Ihe 
Daemorandnm of appeal is insufficienlls 
stamped to the extent and the value indi- 
cated by the Stamp Reporter. The Vaka- 
latnama is also insaffiolently stamped, as 
is reported by the said officer. The copies 
of the jadgments and the decrees, to my 
mind, are properly stamped and bear suffi- 
cient court-fees, inasmuch as they ware 
obtained before the present Act came into 
force, and therefore the fact that they 
were Bled after the present Court-Fees Act 
oame into force would not make those 
documents invalid and unreoaivabie under 
the new Court -Fees Act. This is also 
supported by the General Clauses Act, 
Section 6, clause ffl). The present Act can- 
not have the retrospective effect to impose 
a liability upon the appellants to pay 
court -fee which they ware not liable to 
pay on the data when the copies were ob- 
tained by them. I nnderstand that there 
are number of cases of this nature. They 
will all be governed by this Judgment. 

RefsrenQe ammred. 

A, I. R. 1923 Patna 152. 

JwALA Prasad, J. 

Mt Uanik and others — Appellants 

V. 

Banjas Aqarwalla and others — Respond- 
ents. 

F. A. No, 220 of 1922 decided on 30th 
October, 1922. 

(a) Court Jjci, ScK 17, Art. 17 fl ) — Sfiit 
under 0. 21, 72 67, C. P. C . — Omrt-fee pattable tin, 
«f 721. 10 though the 'property ie told before suit 
it brought. 

Where plaintiff eaea for deelaratlon nnder B.68, 
0. 21 against an order made under B. 5^^, O. 21. 
Art. 17, Boh. II, Court FeeH Aot applief^. The faet 
that the property wa«i aotually sold two days 
later bnt before the salt was brought does not 
aUeot the nature and scope of the suit. 

[P. 162. a 2 ] 

(b) Praciiot — Queetien of Court-fee — Depends 

upon nature of suit 

Where the question is one of Court-fee payable 
on the plaint the object and nature of suit bas to 
ie asoertainod and the cause of action stated by 
the plaintiff affords tbe test for tbe determination 
of the nature and soope of the suit. [P. 162, C. 2.] 

Suhal Chandra Mazumdar^ tor Appel- 
lants. 

Jwala Prasad, J. — The question re- 
ferred for decision is whether the ruling in 
Phul Kumari v. Ghanshyam Misra (1) 
holds good for a case in which the property 
in dispute has not only bean attached but 
sold before tbe suit has been brought. I 

(1) I1908J 86 Cal 302=86 I. >. 22=7,0. L. J. 
^6=12 0. W. N. 1069. • 


would answer Ihe question in the affirma* 
live. 

Lord Robertson in delivering the 
judgment of the Judicial Committee obser- 
ved that for the right determinatioc of the 
question at issue the object and nature of 
the suit bas to be ascertained and h^s 
Lordship looked upon the cause of action 
stated by the plaintiff as the test for de- 
termination of the nature and the scope nf 
the suit. In that case, as in the present, 
tbe cause of action was stated to be the 
date of tbe judgment pronounced by the 
Court in tbe olaim lodged by the plaintiff 
under the Code of Civil Procedure (Order 
21, Rule 58). The plaintiff in the present 
case was apparently aggrieved by the 
order of Ihe Court dismissing her olaim to 
the property In dispute and distinctly aver- 
red tha^ the cause of action arose on the 
date her olaim was disallowed, the 19th 
of February 1921. Her obvious intention 
in bringing the action was to have the 
said order of the Court, rejecting her olaim, 
sat aside. Such right has beau expressly 
conferred upon the plaintiff by Order 21 
Rule 63 of the Code. The fact that the 
property was aotually sold two days later, 
that is, on the 21st February, but before 
the suit was brought does not affect the 
nature and soope of the suit. 

The plaintiff claims to he in possession 
of the property and does not ask for her 
being restored or the possession being 
delivered to her as in the case of Chandra- 
dhari Singh v. Tipan Prasad Singh [9) 
decided by the late Taxing Judge, 
Mr. Justice Roe. Nor does the decision of 
Mukherji J, in the case of Krishna Das 
Laha v. Bari Char an Banerji (3) apply to 
the facts of the present case. It is difficult 
to distinguish the present case from the 
case of Phal Kumari v. Ghanshyam 
Misra (l) and to take it out of the pur- 
view of the decision of their Lordships of 
the Judioial Committee. To my mind the 
oa^^e clearly comes nnder the Brst head of 
Article 17. schedule 2 of the Court Fees 
Aot and the Conrt-fee payable is Bs. 10. 
The plaintiff, however, undervalued tbe 
property and the valuation as estimated 
by the stamp reporter is accepted to be 
Qorreot. 


(9) [1918] 43 I. G. 971. 

(3) [1911] 14 0. L. J. 47=10 1. C 366=16 0. 
W. N. 828. 
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A I R. 1923 Patna 153 (1) 

Das, J. 

Ufimdheyan 72aw— Petitioner. 

V. 

Mt,^Ram a— Opposite Parly. 

Cr. Ref. No. 51 of 1921, decided on 21st 
October, 1921. 

Criminal P* C , S. 488— 'Effect of decree on 
prerioMS order under the section consider td 

A Civil Couit decree is no answer to an. ap- 
nlicatioa for euiorccinout of an order previous- 
ly obtained by the wife under 8. 488 of the 
Code for her maintenance, witliout proof by 
the hiisbind that die conditions of the decree 
for custody bad been duly complied with and 
that, without any sulUoicnt reason, she h.i** left 
Ills cuatodj'. The qu stion chat h- r cons»*at to 
the decree was ohtaiiiid by fiatid could not be 
luvestigatr d by the Ci iminal C mi t. 

LP. 163, C. 1.] 

H. N —for Opposite Parly. 

Judifment.; — I am unable to agree 
with the views taken by the learned Ses- 
sions Judge of Shahabad. It is quite true 
that the subsequent decree of the Civil 
Court supersedes any order for mainten- 
ance that may have been previously passed 
by a Criminal Covvt under section 448 of 
the Code of Criminal Procedure ; but as 
lias been held, such a decree is no 
answer to an application for enforce- 
ment of an order previously obtained by 
the wife under section 488 of the Code for 
her maintenance, without proof by the 
husband that the conditions of the decree 
for cusiody had been duly complied with 
and that, without any sufficient reason, she 
has left his custody. See Devb Difta y 
Clanfja DiVi (l). 

It is quite true that one of the questions 
which was raised by the lady, namely, that 
Iher consent to the decree was obtained by 
jfraud could not be investigated by the 
ICriminal Court ; but still her other allega- 
tions were there, namely, that her husband 
refused to maintain her and was in fact 
ill-treating hor. Those were matters which 
couy be investigated by the Ci iminal 
Court, and they were in fact investigated 
by the Criminal Court. The learned Dis- 
trict Magistrate has recorded a finding 
that the husband refused to maintain 
her. 

In ray opinion, upon that finding it was 
open to the wife to apply for enforcement 
of the previous order passed in her favour 
under section 488 of the Code of Criminal 
Procedure. 

(1)71906) 4 P R. 190G (Cr.)«116P.ri.B. 1907. 

1923 P-.20 


I am unable, therefore, to accept the 
reference. 

Reference not accepted. 


A.I.R. 1923 Patna 153 (2). 

CouTTs AND Das, JJ. 

Nahi jan — Defendant-Appellant 

V. 

Mt. Sahffa?i atid others — Plalntiffs- 
Respondents. 

Appeal No. 317 of 1920, decided on 
15th June 1922, from the appellate decree 
of the Dt. J., Bhagalpur. 

Mahomedan Law —Dower-^Tra nsfer by uidow 
in posses non of property of her husband ta valid 
unW the doner is paid. 

Where a MiiViammadan w dow is in possesnion 
of piopcrty belonging to her deceased husband 
in luMi of dower it is competent to her to sell it 
without neee<4eatily KcMiug her light to leceive 
h/*r doWer Such a transfer conveys to the 
t i<i> ns f trees the right to remain in poFPcsaion 
during the widow’s lifc-tiine or until *the 
widow-’s dower or the proportionate party there- 
of cor re sponding to the property transferred 
is satisfied [P 154, 0. 2 ] 

JJ. B, t^dran for Ptiram(ii^h,var Baijal — 
for Appellant, 

B A. Sami —for Respondents. 

Coutts, J.- — ^The plaintiffs in this case 
are the heirs of one Shaikh Wahid. The 
defendant No. 2 is his widow. The plaint- 
iffs brought the suit for recovery of posses- 
sion of their share of the land after eject- 
ment of the defendants first party to whom 
the widow had sold the land. The suit 
was dismissed in the Court of first instance 
but on appeal to the District Judge this 
decision has been set aside and the suit 
has been decreed. The reason why the 
learned District Judge has decreed the 
suit is that the widow was holding the 
land in lieu of do wer, that as she had no 
right to transfer the entire property to the 
defendants first party they have no title, 
and, consequently, the plaintiffs are entit- 
led to a decree for ejectment. 

This decision is undoubtedly wrong. The 
position is, as has been laid down by their 
Lordships of the Privy Council in the case 
of AH Baksk v Allaha lad Khan (1), wWe 
they observed in a similar case that “ the 
right is one which the widow secures 
as a creditor for her dower and it is 

, (1) (imO) 32 All. 66! r=6 I.C. 376^7 A.L.J. 

507. 
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one to continue holding until her debt is 
satisfied. Such a right li property and 
prima facte in the absence of any law or 
contract to the contrary. It is property 
which is both heritable and transferable.” 
The present case is on all fours with the 
case of Abdulla v. Sham^-ul-Ifaq (2), in 
which it was held 

“ Where a Muhammadan widow is in 
possession of property belonging to her 
deceased husband in lieu of dower it is 
competent to her to sell it without neces- 
sarily selling her right to receive her dower. 
Such a transfer conveys to the transferees 
the right to remain in possession during 
the widow’s lifetime or until the widow’s 
dower or the proportionate party thereof 
corresponding to the property transferred 
is satisfied.” 

This is clearly the correct view of the 
law. I would accordingly set aside the 
decision of the learned District Judge and 
would decree this appeal with costs. The 
plaintiff’s suit will stand dismissed. 

Das, J.: — I agree. 

Appeal accepted, 

(2) A.I.R 1921 All. 262«43 All. 127. 


A.I.R. 1923 Patna 1S4. 

Das, j. 

Mahahlv Misser — ^Plaintiff Appellant. 

V. 

Mt Abo Kuer and others — Defendants 
Respondents. 

Appeals Nos. 203 and 204 of 1920, 
decided on 27th March, 1922. 

CieU P, C .1 S, 100— Misreading of documents 
not of title is no point of law. 

Misreading the documents, not documents 
of title and misconstruction of those documents 
is not a point of law which would justify High 
Court in erf ering with the decision of the 
Court beluw. [P. 155, C. 1] 

Murari Prasad — ^for Appellant. 

HarihaT Prasad Singh — for Respon- 
dents. 

Judgment.: — This appeal arises out of 
a suit under section 105 of the Bengal 
Tenancy Act for correction of certain 
entries made in the finally published 
Record-of-Right. We are in this appeal 
concerned only with two plots, v'a., plot 


No. 1140 and plot No. 1138; being an 
orchard. The Court of first instance found 
in favour of the plaintiff in respect of these 
two plots of land. The lower appellate 
Court, however, has reversed the deci- 
sion of the Court of first instance. 

The plaintiff claims as the vlvela o? 
Janalc Das in whose favour, according to 
him there was a grant of certain lands by 
the predecessors-in- title of the defendants. 
Both the Courts have come to the conclu- 
sion that the plaintiff is not the chela of 
Janak Das. That finding is a finding of 
fact which IS binding on me ill second ap- 
peal. But it is urged on behalf of the appel- 
Lmt that the plaintiff having been in posses- 
sion of these two plots for some years and 
having pulled down the old building and 
built a new house on plot No. 1140 he is 
entitled to retain pcsseirsion of the^e two 
plots of land. According to him there is 
no such thing as permissive possession 
under the Bengal Tenancy Act and that as 
he was a settled latyal of the village he 
acquired an occupancy right to these plots 
by being allowed by the landlord to retain 
possession of them. Now, in my opinion, 
the appellant cannot be regarded as a 
tenant at all. A * tenant ’ as defined in the 
Bengal Tenancy Act “ is a person who 
holds land under another person and is, or 
but for a special contract wjuld be, liable 
to pay rent for that land to that person.” 

The learned Judge in the Court below 
has come to the conclusion that the plaint- 
tiff did not hold any land under the defend- 
ants and that it has njt been suggested 
that there wasany special contract between 
the plaintiff and the defendants. 

The plaintiff would, therefore, not be 
liable to pay any rent for that land to the 
defendants. The Bengal Tenancy Act is 
in no sense exhaustive. It may be «>that 
the plaintiff, who looked after Janak Das 
during his lifetime, was allowed by the 
defendants to retain possession of these 
plots of land. As regards the casd of the 
plaintiff, that he built the house on plot 
No. 1140, the lower appellate Court has 
found against him. The learned Vakil 
for the appellant contends that the learned 
Judge in the Court below misread the 
documents which were filed on his 
behalf. That may be so but we are 
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not in second appeal entitled to reverse 
the decision of the lower appellate Court 
merely on the ground that it misread 
the evidence that was adduced on behalf 
of the# plaintiff. The documents, upon 
which the learned Vakil for the appellant 
rely, are not documents of title and 
accordingly misconstruction of those docu- 
Wnts is not a point of law which would 
[justify this Court in interfering with the 
Idecision of the Court below. 

In my opinion the appeal involves ques- 
tion of facts and as these facts have been 
decided against the appellant by the 
learned Judge in the Court below I must 
dismiss this appeal and dismiss it with 
costs. 

The analogous appeal is not pressed. 
That appeal, viz,, Second Appeal No. 204 
of 1920, must also be dismissed but with- 
out costs. 

Apj^tals dismissed. 

A. 1. R. 1923 Patna 155. 

Adami, J. 

Hari Bux R(om — Petitioner 

V. 

Chliidi Fandc — Opposite-Party. 

Cr. Kev. No. 113 of 1922 and Civ. Rev. 
No 86 of 1922, decided on 22nd May, 
1922, to revise an order pas.^ed by the Dt. 
Reg. Motihari, dated 6th February, 1922. 

ilegistratwn Actt 8, S2 (a)-^Iievision,- Registrar 
not a Criminal Court — HvjTi Court cannot in- 
terfere mill lua order. 

The District Rfgmtiar examined 
and made a fall inquiry and then pioceeded to 
enquire into the whole case ; and he came to a 
tludiu" that the docunieuta in question ought 
to be cancelled and that they could not be re* 
gistored. He, therefore, up^ei the order of the 
Special Sub Registrar direcling registration and 
at the same time refused to sanction the piosc- 
cution for falsely denying execution, under sec- 
tion 82 of the UcgisUation Act. 

Held District Registrar has given good reasons 
in that judgment and until that judgment is up- 
set a proper authority, either by the Board of 
Revenue or by a decree of a Civil Court, ^hat 
judgment is a good judgment. That being so, and 
theHigh Court being unable to go into the rta- 
sons for which that finding was came to, High 
Coart cannot interfere with that part of the 
order which refused to accord sanction. The 
Distiict Registrar acts as a Revenue Court, 
and there can be no doubt that High Court 
has no jurisdiction to inteifere with orders 
passed by the Revenue authorities in their 
Revenue adminisiralion or by the Revenue 
Couiis. The Older passed by tbe District 
Registrar may have been with ut jurifcdiclion 
but tbe remedy for the petitioner was either 


to approach the Board of Revenue to get the 
order set aside as being without jurisdiotion, 
or, if necessary, toSfile a suit in the Civil CunrU 
[P. 166. 0. 1.] 

As ilwbf and //. P. Slnha — for Petitioner. 

Government Advocate — for Opposite 
Party. 

Judgment : — The facts which are 
necessary for a decision of this case are as 
follows : — 

On the 6lh of December 1920 the peti- 
tioner applied to the Sub-Registrar of 
Betti ah for compulsory registration of a 
mortgage and a sale-deed which he 
alleged had been executed by one Chhedi 
Pande. Chhedi Pande before the Sub- 
Registrar on the 16th December denied 
execution of those documents and there- 
fore, the Sub- Registrar refused to register 
them. The petitioner then filed an appli- 
cation under section 73 of the Registration 
Act before the District Registrar of Moti« 
hari. 

The Distnet Registrar made overdthe 
matter for enquiry to the Special Sub- 
Registrar who had amalgamated powers 
under sub-section (2) of section 7 of the 
Registration Act and bad, therefore power 
to make the inquiry just as if, he were 
the District Registrar. The Special Sub- 
Registrar examined witnesses on boih 
sides and found on tbe 15th of July 1921 
that the documents in question had been 
duly executed by Cheddi Pande and, there- 
fore, ordered those documents to be regis- 
tered. The deeds were actually registered 
on the 22nd July 1921. 

The Special Sub -Registrar found that 
Cheddi Pande had made false statements 
and had thus committed an offence under 
section 82, clause (a) of the Registration 
Act and, therefore, submitted the papers 
and a report, dated the 20th July 1921, 
for the sanction of the District Registrar 
under section 83 of the Act. The Dis- 
trict Registrar called on Cheddi Pande 
to show cause against the prosecution 
under section 82 (a) for falsely denying 
execution of the sale-deed and the mort- 
gage deed. 

When cause was shown tbe District 
Registrar examined witnesses and made 
a full inquiry and then proceeded to enquire 
into the whole case ; and he came to a find- 
ing that the documents in question ought 
to be cancelled and that they could not 
J>e registered. He, therefore, upset the 
order of the special Sub-Ke^istrs^j 
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directing registration anj^ at the same 
time refused to sanction the prosecution 
of Chhedi Pande under section 82 of 
the Registration Act, It is against 
this order of the District Registrar that 
this application has been made. 

The grounds taken are that as the 
Special Sub Registrar had co-ordinate 
powers with the District Registrar the 
District Registrar had no jurisdiction 
to upset the order of the Special Sub- 
Registrar. directing registraiion. or to 
refuse to confirm the sanction granted 
by the Special Sub-l^gistrar for the 
prosecution of Chhedi Pande. 

R^ow, it is quite clear that the District 
Registrar was acting as a Revenue 
Court and there can be no doubt that 
this Court has no jurisdiction to inter- 
fere with orders passed by the Reve- 
nue Authorities in their revenue ad- 
ministration or by the Revenue Courts. 
The order passed by the District Regis- 
trar may have been without jurisdiction 
but remedy for the petitioner was either 
to approach the Board of Revenue 
to get the order set aside as being 
without Jurisdiction, or, if necessary, 
to file a suit in the Civil Court. With 
that part of the application this Court has 
nothing to do. 

It is next contenvied that the Dis- 
trict Registrar in refusing to accord 
sanction for the prosecution of Chhedi 
Pande under section 82 (a) was acting 
as a Court in a criminal matter and, 
therefore, this Court has jurisdiction 
to interfere. 

I do not think that it is necessarv to 
enter into the ques^tion of the power of 
this Court to interfere with this order as 
to sanction. The facts are that the 
District Registrar has, as District 
Registrar, given judgment afier full in- 
quiry and has found that the sanction 
should not be accorded. He has given 
good reasons in that judgment and 
until that judgment is upset by a 
proper authority, either by the Board of 
Revenue or by a decree of a Civil Court, 
that Judgment is a good judgment. That 
being so, and this Court being unable to 
go into the reasons for which that finding 
was come to, I cannot fee that I can 
DOW interfere with that part of the order 
which refused to accord sanction. 

The matter might be looked at also ii\ 
gqptitfr way. If this order were upset by 


this Court at the present juncture while 
the Judgment of the District Registrar 
still holds good so far the revenue side 
of the matter is concerned, there must 
necessarily be eome confu-ion. The result 
of upsetting the District Registrar’s order 
as to sanction would be to restore the 
order cf the Special Sub- Registrar gi ant- 
ing sanction to prosecute Chhedi Pande, 
and, therefore, we would at the same 
time have an order ot the Sub-Registrar 
directing the prosecution and a revenue 
order of the District Registrar to the effect 
that the case is not one in wrhich registra- 
tion should be allowed owing to faith 
being put in the statements made by 
Chhede Pande. 

Under the circumstances, even if this 
Court had juribdiction to interfere with 
the order as to sanction, 1 think that this 
IS a case in which this Court would refuse 
to interfere. The application is, there- 
fore, rejected. 

The order passed in the above case 
will also govern Civil Revision No. 86 
of 192'. 

Apfjllo ilion r^fiCied* 


A.I.R. 1923 Patna 156. 

COUl'iS AN’D AdAMI, JJ. 

Ba deo Singh and uthero — De- 

fen Jaiits- Petitioners. 

V. 

liaiakh N’ura’n Singh and others'-^ 
PlaintifFb Opposite Party. 

Civil Rev. No. 134 of 1922, decided on 
6 ill June, 1922. 

Civil P. C ^0. 9, B* S—l^coije. 

C>D the d:ile fixed for hturiug the plaiaUfT 
anU Lu Plc.ndir Wfic prt'feent in Couit and au 
apidication filsd for time was rojeoted wbeto- 
upon the Pleader who wa- the junior Pleader 
sayiu;; that he had no irntruct ions asked foi 
time to go nnd consult bis Fenior. The Court 
granted half an bonrV time and again took np 
the case. No oue appeirs to have boun proeeot 
and the suit was disunsccd. 

Held . Tho di’^missal was undur O. 9, H. 
for default. 

[P. 167, C. 1.] 

Mahabir Prasad^iot Petitioners. 

Sh'Vj^hivaf Day III — for Opposite Party. 

Coutts, J,: — The facts of this case 
shortly are that on the date fixed lor 
bearing the plaintiff and bis Pleader 
w^ere present in Court and an appli- 
cation was filed for time. This was 
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i rejected whereupon the Pleader who 
was the junior Pleader saying that he 
had no instructions asked for time to 
Igo and consult his senior. The Court 
[granted half an hour’s time and again 
[took up the case. No one appears to 
[have been present and the suit was 
■dismissed. Subsequently an application 
for restoration under O. IX, R. 9 
was made and rejected. An appeal 
was preferred to the Subordinate Judge 
and the application allowed and the 
suit restored. 

This application in revision has been 

E eade by the defendant and the con* 
ention is that the dismissal was not 
inder O. IX, R. 8. The question for 
decision is whether in the circumstances 
there was an appearance of the 
plaintiff or not. Similar cases to the 
present case decided in this Court are 
the oases of LaljS^ Sahu v. Each mi 
KarCkin Singh (1) and Rumlhan Tetvari 
V. Bishun Pragash Ntiratn Singh (2) in 
which it was held that the plaintiff 
had not appeared. 

The present case is on all fours with 
the above decisions and the application 
IS dismissed with costs. 

Hearing fee two gold tnohurs. 

Adami, J,: — 1 agree. 

Afj'lication dismisneJ, 

(i) (lOiaJS R L, J. 355-47 J G. 27 
(2) (1930) 5 P. L. J. 17s=54 I. C, 715 P. L. 
T. 156, 

A.I.R. 1923 Patna 157. 

Jwala Prasad, J, 

MohtimynaJ hJiaq and others — Peti- 
tioners. 

V. 

Empe rur — Opposi te* Party . 

Cr. Rev. No. 568 of 1921, decided on 
16th January', 1922, against an Order of 
the Sass. J., Bhagalpore. 

(m) Vrimnal P. C., S, 260 (/) (cyScopc* 
Though tbero was a dispute concerning land, 
inarpit took place when a Fancbayat was call* 
ad in order to settle tbe dispute aud at tbe 
time nothing was pending in connection with 
tbo land. 

Beld there was nothing in the charac- 
ter of the dispute between the parties which 
rendered it de si ruble that the case should 
not have been tried summarily and, there- 
fore, tub-tection (2) of seetiun 260 did not 
apply. [P. 167, C. 2.1 

W Criminal P.(/., S* 353—8 uvimary (rial— 
midence need not be read to mtneascs. 


Section 856 does not require that tbe evidence 
of witnesses biioutd bo read over to them in a 
case triable summarily. [P. 157, G. 2.J 

8. P. Bose — ^for Petitioners. 

Mohan Lai — for Opposite Party. 

Judgment.: — The four petitioners have 
been convicted under section 323, Indian 
Penal Code, and sentenced to pay a fine of 
Ks. 40 each. The learned Vakil on behalf 
of the petitioners urges that the conviction 
is bad, firstly, because the accused should 
not have been tried summarily ; secondly, 
because the depositions of the witnesses 
were not read over to them, and ; thirdly, 
because the evidence of the alibi on behalf 
of the petitioner No. 3 Sadullah was not 
considered. 

The petition of complaint clearly dis- 
closes an offence under section 323, Indian 
Penal Code, although sections 147 and 
447, were mentioned. The Magistrate, 
therefore, summoned the petitioners under 
section 323, Indian Penal Code, only. 

The offence came unJer section 323 oiJly 
which is triable summarily, vide section 
260, sub-clause 1 (&) of the C(^e of Criminal 
Procedure. 

On the 22nd of August, the date fixed 
for the examination of the witnesses, a 
petition was filed on behalf of the accused 
admitting that the case was triable not 
summarily and praying that, in view of the 
fact that the dispute related to the land, 
the accused should . be tried in a regular 
way. The Magistrate refused this peti- 
tion on the ground that the case was purely 
of marpit. Though there was a dis- 
pute concerning land, yet the occur- 
rence look place when a Panchayat 
was called in order to settle the dis- 
pute and at the time nothing was 
pending in connection with the land. 
There was nothing in the character of 
the dispute between the parties which 
rendered it desirable that the case 
should not have been tried summarily 
and therefore, sub-section (2) of sec- 
tion 260 did not apply . The trial was, 
therefore, not illegal or irregular. 

As to the second ground, a reference 
be made to section 355 of the Code 
of Criminal Procedure which does not 
require that the evidence of witnesses 
should be read over to them in a case 
triable summarily. Section 360, which 
requires the evidence to be read over 
to the witnesses, applies only to sec- 
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lions 256 and 257 and does not apply to 
section 255. This contention also is, there- 
fore, unsubstantial. 

As to the third ground, true, the peti- 
tioner No. 3 examined two witnesses for 
defence. The first witness expressly 
stated that he had no personal knowledge 
as to where the accused Sadullah was on 
the date of occurrence (7th of July, 1921). 
Similarly, witness No. 2 stated that he 
could not give the date of service of Court 
process on Musaddi !Monda1. Ihe evi- 
dence was not at all an evidence of td/hi. 
It does not appear from the Judgment of 
the Sessions Judge that any reference to 
the alibi evidence was made before that 
Court ill argument. This contention is also 
overruled. 

The result is, that the application is 
dismissed. 
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CouTTs AND Das, JJ. 

Dusraih 8in(jh ami others — Appellants 

V. 

or— Opposite Party. 

Criminal Appeal No. 43 of 1922, decided 
on 9th May, 1922, against the Order’ of the 
Assistant Sessions Judge, Gaya. 

Criminal P. C., S. SDS^MefiSrcnca to statement 
not on record anvorivts to misdireciiom 

The J lid vju told tliu Jury what» the purpoit 
of tbo Htati QiLiit made on the 5lh of July was 
although tliu htaiement had not been piovcd 
and WHH not on lliu rucoid, and fuitlieimore, 
bo told.tbe Jury that the statoiueut of the TUh 
of July proved ns the iiret iiiforuaatiou merely 
iiniplined the ^lateuJunt of the 5tli of July and 
that its ill] pot lance was not moic tbau that of 
a etatemuiit made lu the uidmary cuurao to u 
Pidice officer, 

Ifi’ld he pliictd In fore the Jury a 
HtHtemoDt which was not a a the rocunl and he 
did not tell them that they bliould exiiude from 
consideration a btatemvnt wbieh was not ovi- 
dimOQ in the case. There wa.H consequently 
misdirection. [P. 159, I A. 3.J 

/v. N. Chondhry and G. C* Pul — for 
Appellants. 

The Asst. Government AlVocate^-^iot 
the Crown. 

CouttS, J.:-— The appellants, Dasrath 
Singh, SuraJ Singh, (son of Santokhi Singh). 
Suraj Singh, (son of Dular Singh) and 
Iswer Singh have been convicted under 


section 379 of the Indian Penal Code and 
have been sentenced to seven years' 
rigorous imprisonment each ; the other 
appellant, Sant Prokash Singh, has been 
sentenced to the same .’term of imprison- 
ment under section 379' 114, Indian Penal 
Code. The trial was by Jury and the con- 
tention of the learned Counsel for the 
appellants is that there has been misdirec- 
tion in the charge to the Jury. 

1 he facts of the case as alleged by the 
prosecution are, shortly, that for some 
time there has been a dispute between 
Kishiin Lai and his nephew Gajadhar 
Prasad regarding the possession of two 
villages which adjoin each other. The 
tenants are chiefly Goalas and they have 
taken the side of Gajadhar Prasad and 
have been paying rent to him and his 
brothers. Kishun Lai attempted to get 
rent without success and eventually he 
took the aid of Bachhu Singh, one of the 
proprietors of an adjoining village Pipra. 

V'lllage Pipra is inhabited by Babbans 
and tenants of Bachhu Singh. In order to 
coerce the tenants of Barka and Chotki 
Kunhri, Bachhu Singh’s gomahhta the 
appellant Sant Prakash Singh with about 
20 men went on the morning of the 5th of 
July last to Barka Kunhri. Sant Parkash 
rode with a sword in his hand and the rest 
of the mob followed him armed with'swords 
or lathe’s When they got to Barka Kunhri 
they looted the houses of Bhuan Goala, 
Tanak Goala and Bansi Goala and beat 
them. They then went to Chhotki Kunhri 
and did the same thing at the houses of 
Gangoo Goala, Abhiram Goala and DiJa 
Goala. 

Two men Silal Singh and Narayan 
Singh Kurmi went to Fatehpore Thana 
and gav'e information to the Sub-Inspectoi 
of Police of an occurrence which had taken 
place at Barka Kunhri. This was npt the 
occurrence with which we are at present 
concerned, but the Sub -Inspector went to 
the village and when he got there he found 
Bhuan Goala and others injured ; so he 
took their statements and sent them to 
hospital. He then enquired into the case. 
On the 13th July he went to the hospital 
and took the statement of Bhuan C^la 
and treated it as the first information in 
the case. He then continued the investi- 
gation which eventually led to the sending 
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up and conviction of the present appel- 
lants. 

The case was tried by the Assistant 
Sessions Judge of Gaya and it has been 
tried by him with great care. The charge 
to the Juiy is also an exceedingly fair 
one ; hut it is contended by the learned 
Counsel for the appellants that the learned 
Assistant Sessions Judge has committed an 
error in law with regard to the hist infoi- 
ination and that in connection with this 
first information he has misdirected the 
Jury. Now what happened is this. 1 he 
Sub- Inspector on the 5th of July took the 
statement of Bhuan Goala. lie did not, 
however, treat this as the firs*! information, 
but on the 13th of July he recorded Bhuan’s 
statement again and this statement he did 
treat as the first information. This was a 
mistake on the part of the Sub-Inspector but 
if the mistake had stopped there it would 
have been of little consequence 

Unfortunately, however, possibly because 
he did not know of the statement of the 5th 
of July the learned Sessions Judge allowed 
the statement of the 13th of July to be 
proved as the first information and he did 
not have the statement recorded by the 
Sub-Inspector on the 5th of July (which 
was really the first information) proved at 
all. In argument, however, this statement 
was evidently referred to and apparently it 
was contended that the statement of the 
13th of July was not the first information. 

The learned Assistant Sessions Judge 
realized the correctness of this contention 
and he told the Jury that the statement of 
the 5th of July was the first information 
and that the statement of the 13th of July 
was not. Unfortunately, however, he told 
the Jury what the purport of the statement 
made on the 5th of July was, although the 
statement had not been proved and was not 
on the record ; and, furthermore, he told the 
Jury that the statement of the i3th of July 
merely aixiplified the statement of the 5th 
of July and that its importance was not 
more than a statement made in the ordi- 
nary course to a Police officer. The 
contention of the learned Counsel for the 
appellants is that the learned Assistant 
Sessions Judge had no tight to place the 
statement of the 5th of July before the 


Jiuy and that he should have informed thel 
Jury that the statement of the 13th of July! 
Nvas not evidence at all and that except inj 
so far as its contents may have beenl 
brought out in evidence for purposes ofl 
corroboration or contradiction they should! 
discard it entirely from their minds. These! 
contentions are, in my opinion, uncontrover-' 
tible, and undei the circumstances, the only 
course is to set aside the I’onvie lions and 
sentenc es and to remand the ease for le- 
Uial. 

1 mav say that I do this with consider- 
able reluctance because the learned Assis- 
tant Sessions Judge's charge is a good one 
and verj fair to the accused persons ; but 
the facts remain that he has placed before 
the Jurv a statement which is not on the 
record and he has not told them that they 
should exclude from consideration a state- 
ment which IS not evidence in the rase. 

1 would, therefore, set aside the convic- 
tions and sentences and direct that the 
he re-tried. There will be no order as to 
bail. 

Das, J.— I agree. 

roman feJ, 
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Adami, J. 

liamMvend'i a Nnraifan ( >/ h(% ami 
Petitioners 

v. 

Auadh Biluivij Saran and another — 
Opposite-Party. 

Civil Rev. Nos. 27 and 28 of 1922, de- 
cided on 27th May, 1922, from a decision 
of the Sub. J., Shahabad. 

Ciiil P, C ,9 0. 21 1 R.89 — Deposit with con- 
dition to withhold fhoney- Condition withdrawn 
’Sale can be set aside. 

The dopoNit wns miido wiibin tlic tinieallow- 
cd by Inw, and aa soon ns the deci ec-liolder 
put in an objection, the judgment-debtor 
expreased \m readinesa and wish to disnssnciate 
the praj'er for i^etting aside the sale from the 
prayer for the withholding of the money pend- 
ing the disposal of the appeal. 

Uild: What was meant u as that the petition- 
er wished his prayer for scttinff nKid*' the sale 
on receik/t of the deposit to be considered 
absolutely separate and as a separate prayer. 
It wonld have been qiite open to him to have 
put in a peiition foi setting aside the sale on 
leoeipt of the deposit and after he had been 
granted the application, to have pnt in a 
prayer that the money deposited should be 
refhined. It waa no fault of the petitioner 
that the delay in bearing the application 
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doprived the petibioucr from deposiiitig the 
money, ivith an application mer* ly praying for 
HettiDg Aside the Rale. Had the application 
hern h^Rrd at once and decided, it would 
have been open to him to put m a fresh 
npplicAtion. The judge had uo jurisdiction 
to refuse to set aside the sale and revision 
lay. [P. 10»,Ca. I A 2.] 

Sultan Ahmod and Hurnarayan Prasad — 
for Petitioners 

Kul^ant Sahaift S. N. Ray, 6'. Dayal 
and Samhhn Saran — for Opposite 
l^arly 

Judgment : — The opposite party, hav- 
ing obtained two decrees against the 
petitioner-, look out execution on the 
9th December 1921, and at the sales 
in execution of the two decrees, bought a 
house belonging to the petitioner for Ks 200 
in each case, and on the 10th of December 
deposited the earne-1 money. On the 3rd 
of January 1922 the petitioner, judgment- 
debtor, filed two applications which differ 
in a certain degree and waich are as follows. 
In the case which is covered by Civil 
Kevision No. 27 before this Court the 
petition runs as follows: 

“The petitioners’ propet ty has been 
cold at auction, therefore, the petitioners 
have brought the whole decretal money 
with costs and damages into Court. A 
c.halan may be prepared in office and 
granted to the petitioners so that they may 
deposit the money into the Treasury Be 
it known that the petitioners filed a petition 
for setting off this decree which was dis- 
allowed. An appeal is being filed in the 
Court of the District Judge. Let this 
money be not given • to the decree -holder 
until the disposal of this appeal.” 

The other petition was similar except 
that after the words “ so that they may 
deposit the money into the Treasury,” the 
words “and the sale may be set aside” 
were added. The Court on these petitions 
ordered that the chaltans should be granted 
and that the prayei as to the withdrawal 
of the money by the decree-holder would 
be heard later on. 

On the 6th of January the opposite party 
deposited the whole of the purchase -money 
and on the same date the petitioner put in 
his challan for the whole of the decretal 


amount in respect of each decree and the 
Court passed an order that the decretal 
amount should be deposited and that the 
petition with regard to the withholding of 
the money should be put up in *the pre- 
sence of the Pleaders. On the 7ih it was 
directed that the question should be heard 
in the presence of the Pleaders but no order 
was passed until the 10th of January 1922. 
On that date the learned Subordinate Judge 
lemarked that it appeared from the peti- 
tion of the Judgment-deb'.or that he had 
deposited the decretal amount and prayed 
for setting aside the sale. 

This remark was made in both the cases. 
He then proceeded to say that, if the 
prayer in the petition had been merely for 
setting aside the sale, there would have 
been no difficulty in granting it ; but in the 
second paragraph of the petition the 
judgment-debtor had asked for the money 
to be withheld by the Court until the 
disposal of the appeal which he had lodged. 

The learned Subordinate Judge held that 
this prayer made the deposit a conditional 
one and, although on that date the Vakil 
for the judgment-debtor had asked to dis- 
associate the prayer for withholding the 
money from the prayer for netting a^^ide 
the sale after depositing the money made 
in the same petition, the petition must be 
read as a whole and one prayer must 
depend upon the other and could not be 
divided. He was, therefore, of opinion 
that the deposit made by the judgment- 
debtor could not be held to be valid so as 
to cet aside the sale because it was not 
unconditional He then confirmed the sale 
•and refused the petition of the present 
petitioners. 

This finding was upheld by the District 
Judge on apiieal. He relied on the case 
oi Shakoti v/JotindraMohan Tagore (1). 
It is clear, I think, that the learned 
District Judge bad not his attention 
called to the case of Dulhin Mothura Koer 
V. Bansidhaf Singh (2). That is a case 
which is exactly on all fours with the 
present one, and I think I might rely on 
the following passage from that case : 


(1) (1896) 1 C. W. N. 182. 

(2) (1912) 16 O.W.N, 904-101.0, 880-16 
C.LJ. 88. 
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“ It appears, however, that the deposit 
was accepted by the Court without any 
question and as soon as objection was 
taken by the decree-holder, the petitioner 
withdrew the condition, so that the money 
became available for payment to the 
decree-holder before he had made any at- 
tempt to withdraw the money from Court.” 

“Under such circumstances, we are not 
prepared to hold that the deposit was in- 
valid and not sufficient for reversal 
of 'the sale. The position might have 
been different, if, upon objection taken by 
the decree-hoMer, the' petitioner had persist- 
ed in her effort to annex a condition to the 
deposit. The decree-holder was not pre- 
judiced in any manner by the insertion of the 
prayer in the application of the petitioner 
that the money should be retained in Court, 
and he was substantially in the same posi- 
tion in the end as if such prayer had 
never been made.” 

“ We must consequently hold that there 
was substantially a valid deposit within 
the time limited by law; Mifficient for 
reversal of the sale ’ * 

Now, in the present case the deposit was 
made within the time allowed by law, and 
as soon as the decree-holder put in an 
objection, the Vakil for the present peti- 
tioner expressed bis readiness and wish to 
disassociate, as the Subordinate Judge said, 
the prayer for setting aside the sale from 
the prayer for the >\ithholding of the 
money pending the disposal of the appeal. 

The learned Government Pleader on 
behalf of the opposite party distinguished 
this present case from that in Dulhtn 
Mothuru Kocr V. Bansidhar Singh (2) in 
that in the latter case the Vakil for the 
judgment debtor stated his wish to altoge- 
thsr withdraw the prayer for the retention 
of the* money, while in the present case 
he does not withdraw the prayer but 
wishes to make it a separate prayer. 

i do nof think that this distinction can 

E eally affect the case. What was meant 
vas that ’the petitioner wished his prayer 
or setting aside the sale on receipt of the 
leposit to be considered absolutely separa- 
Itely and as a separate praytr. It would 
jbave been quite open to him to have put in 
(a petition for setting aside the sale on 
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receipt of the deposit and after he had 
been granted the application, to have put 
in a prayer that the money deposited 
should be retained. As 1 have said the 
payment was made within time, and 
though on the 10th when the application 
was heard, the thirty days had expired, it 
was no fault of the petition^i that the 
delay in hearing the application deprived 
the petitioner from depositing the money 
with an application meicly praying for 
setting aside the ^ale. Had the applica-j 
tion been heard at once and decided, it* 
would have been open to him to putl 
in a fresh application. It is thus tbroughl 
no fault of his own that he was deprived 
of the chance of saving his propertv. 

It is next argued on behalf of the oppo- 
site party that in one of the petitions there 
was no specific prayer to set aside the sale; 
it merely a‘ked that the money should 
he received in deposit. Now it is quite 
clear that the learned Subordinate Judge 
took this as a prayer for setting aside the 
sale; and in fact it was quite certain that 
that was the purpose of the deposit. Two 
rases have been relied on in support of 
this objection, namely, the case of haoji v. 

Narnyan Marfcciri (3) and the 
case of Unyap'fti VenJeafa^ubhii i\ ro v. 

Narnyau f'ao ( 4 ). 

Those two cases, however, must be 
distinguished, because there no appli- 
cation was put in to the Court at 
all. The Judgment -debtor merely w^ent 
to the Nazir of the Court and de- 
posited the decretal amount and the 
Court without any knowledge of his 
deposit naturally confirmed the sale ; and 
in the former of the two ra**es it was not 
until three years afterwards that objection 
was made that as the deposit '‘had been 
made the sale should, therefore, be set 
aside. I do not think that the decisions 
in those two cases can effect the present 
case. 

The next objection is that no ques- 
tion of jurisdiction arises and, there- 
fore, this Court should not interfere, 

<3) (1919)43 bom. 735*53 I.C. 185*21 Bom- 
Lit. 896. 

{4r)lk T.R. 1922 Mad. 83. 
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but with this I cannot agree. If the 
deposit was a good deposit, the Sub- 
ordinate Judge had absolutely no jurisdic- 
tion to refuse to set aside the sale ; and 
I find that the deposit was a good 
deposit as soon as the Vakil express- 
ed his willingness that the prayer for 
setting aside the sale after depositing 
the decretal money should be taken as 
a substantive prayer without any condi- 
tion attached to it. 

In my opinion, therefore, the decision of 
the lower Courts should be set aside and 
the sale should be held to be invalid and 
set aside. Hearing (ee three Qo\d 
in both cases. 

Uevision alio red. 
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COUTTS AND D'S, JJ. 

NaAilhhsh var Miard and othef^ — Defen- 
dants- Appellants 

V 

Sudanhin Ham Tewat i (Plaintiff) and 
othan — Defendants- Respondents. 

Appeal No. 706 of 1921, decided on 28th 
June, 1922. 

(a) Civ. P.C tO It ft. 1— Suit for parttUon-- 
Co-aharer vendor %8 not necessary party, 

Xu a HUit for partition liy transferee the co- 
shureiH who transfer their inteicni aie pro. 
per but not necessary parties. [P ]62, C. 2,] 

(b) Pariition—Vnity of title and possession-^ 
Both are necessary. 

In order to succeed in a suit for partition 
there must not only be the unity of title but 
there must be unity oC possession and if, plaint- 
ift is not in po^sesaion of the properties he U 
not entitled iu n decree for partition. 

[P. 163, C. 1.] 

Shiveshwar Dayal — for Appellants. 

Laleshmi Narayan Singh — for Respon- 
dents. 

Das, J.: — This appeal arises out of a 
suit for partition instituted by the plaint- 
iff-respondent, Sudarslian Ram Tewari 
against the appellants. The plaint- 
iff on the 10th February 1914 obtain- 
ed a conveyance from one Palta Kuer and 
her son, Ham Surat Sukal. Palta Kuer, 
according to the case of the plaintiff, in- 
herited the share which was of Ram Yad. 
According to the case of the plaintiff 
Ram Yad was separate from the predeces- 
sors-in-title of the defendants. The defend- 
ants resisted the suit on the ground that 
Ram Yad was joint with their predeces- 
sors-in-title and that on Ram • Yad's death, 


the interest which was of Ram Yad 
survived to them and did not vest in 
Palta Kuer, the predecessor- in-ti tie of the 
plaintiff. The Courts below have concur- 
rently held that Ram Yad was ueparate 
from the predecessors-in-title of the 
defendants and that his share vested on his 
death in his widow, Sheo Tahla Kuer, and 
that on her death it > ested in her daughter 
Palta Kuer. 

On this finding the plaintiff was entitled 
to a decree for parti >ion, if in fact he had 
obtained Joint possession of the property on 
the execution of the conveyance m his 
favour by Palta Kuer and Ram Surat 
Sukal. 

In this Court it has been ingeniously 
argued by Mr. Shiveshwar Dayal on 
bebalf of the defendants-appellants that 
Palta Kuer not being cited in the action 
as a defendant, 'the plaintiff is not entitled 
to a decree for partition. The argument 
of Mr. Shiveshwar Dayal is this : that upon 
the finding of the Court that Ram Yad was 
separate from the defendants* predeces- 
sors-in- title, it is open now to Palta Kuer 
and to her son Ram Surat Sukal to insti- 
tute a suit for partition as against them 
and he says that in order to prevent Palta 
Kuer and her son, Ram Surat Sukal from 
harassing them, the Court should have 
insisted upon the plaintiff bringing Palta 
Kuer and her son on the record as parties 
defendants. 

I quite agree that Palta Kuer and Rami 
Surat Sukal would be proper parties to an] 
action for partition, but I am not prepared! 
to say that they were necessary parties tq 
the action. In my opinion, the appel- 
lants would be entitled to succeeded on 
this point only if it could be shown that on 
the judgments of the Courts below or on 
the admission of the plaintiff there was an 
interest which was outstanding in some- 
body else and was not represented in the 
action. 

Now, that is not the conclusion at 
which the Courts below have arrived. 
Their conclusion is that the interest of 
Palta Kuer has properly vested in 
the plaintiff ; there is, therefore, no 
interest according to the decision of the 
Courts below outstanding in anybody who 
is not a party to the suit. The Courts 
cannot possibly prevent Palta Kuer from 
instituting a suit if she likes against the 
parties to the suit. 
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The only question which we have to 
decide is this : is Palta Kuer a necessary 
party to the suit ? In my opinion she is 
not, and the argument of Mr. Shiveshwar 
Dayal on this point must fail. 

It was then argued that the plaintiffs are 
not entitled to a decree for possession since 
the Court of first instance has come to the 
conclusion that Palta Kuer is in possession 
of some of the properties in suit. It has 
been argued that in order to succeed in a 
^suit for partition there must not only be 
the unity of title but that there must be 
unity of possession and that if, on the 
finding of the Court below, the plaintiff is 
not in possession of the properties he is 
not entitled to a decree for partition. That 
IS true, but still the plaintiff would be 
entitled to a decree for joint possession and 
for partition. 

That argument is really an argument on 
Court-fees and does not affect the merits of 
the ca^e. If, indeed Palta Kuer is still in 
possession of the property, the plaintiff 
may have some difficulty in enforcing the 
decree which he has obtained, but we have 
nothing to do with that question. The 
(juestion is one of technicality without any 
merit to recommend it. 

I would dismiss this appeal with costs. 

Coutts, J — I agree 

dnni' ififid, 
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Auami, j. 

Sa Ihu Saricn — Defendant- Appellant 
V. 

Awhtka Lai awl another — Plainnffs- 
Respondents. 

Appeal No 963 of 1920, decided on 17th 
July, 1922, from appellate decree of the 
Dt J., Shahabad. 

(a) Evidence Actt — Batwjia Khasra te 

not a 'record* within S 3J, 

A BcHwara Khaara is not :i '‘record * within 
tbo meaning ot 8. 35 of the Kvidence Act, 
1372, and an cotiy made Iburein of tbo iiamo of 
a tenant in pubsesfifon is not admis&ible in 
evidence. 0. 90, ttef. [P. 161, C. 2 ] 

(b) Evidence Act, S 13-^Batwara Khaata, 

Where Batwara Khasra wan u'etl to show the 

past history of the plo*s long before the land- 
I Olds picdeoesBors in inturust obtuineJ a settle- 
ment and to show that in 1806 tbo land was 
raiyati land. 

Held, that th^ri* is no roisoo why 
the document should not bo h<>ld admihMihle 
uad:?r 8, 13. t P.164, G J.j 


{c)* Evidence —Boad Cess Beturn ie edmisailble 
against landlord who signei itr^Evidefice Act, 
S, //J. 

Where the Road Cebs Keturu was signed by 
the landlords it would be admihsib'e as against 
them. [P. 104, 0 2.] 

L. N. Hiugh — for Appellant. 

Parmeshtvar Dayal — for Respondents. 

Judgment.:-— In this suit the plaintiffs 
sought to redeem an usufructuary mort- 
gage. executed some 22 or 23 years before 
the suit, in favour of their landlords- 
defendants Nos. 1 to 5. 

According to the plaintiffs, one Bilati 
Ahir had an occupancy holding of 5 higha», 

6 katha*, 17 dhurst his son, Sansar Ahir, 
and two others sold 3 h^'ghif, 1 hathi^ 

3 dhurs of this land to the mother of the 
plaintiff No. 1 who in 1898 or 1897 mort- 
gaged it to his landlord stipulating that 
they should remain in possession appro- 
priating the profits till re-payment of the 
debt. The defendants Nos. 1 to 5, how^ 
ever, at the time of the Survey man^d 
to get defendants Nos. 6 and 7, Thag 
Koeri and Ratan Koeri, recorded as the 
occupancy raiyats of the land which was 
measured in the survey as two plots 
Nos. 1069 and 1070, comprising 2 higha^^t 
18 kaihaf-t 5 dhurs- In 1324 the 

plaintiff No. 1 tendered the principal 
amount due under the bond but the defend- 
ants Nos. 1 to 5 refused to receive it. 

The plaintiffs then instituted the suit 
giving rise to this second appeal joining as 
defendants Tliag Koeri and Ratan Koeri 
and certain persons who claimed interest 
through purchase from them. 

Defendants Nos. 1 to 5, the mortgagee- 
landlords, did not contest the suit, and 
though some of the other defendants filed 
written statements, it was defendant 
No. 15, the present appellant, who alone 
really resisted the claim. He denied that 
the plaintiff or his predecessors ever held the 
land under any title or ever mortgaged it. 
According to him the land was the b •kasht 
land of defendants Nos. 1 to 5 who settled 
it with Bhagbat Koeri who was succeeded 
by his cousin Thag Koeri. 

In execution of a decree against Tliag 
Koeri the land was sold and purchased by 
Paltan Koeri who in 1915 sold it to 
defendant No. 15, the present appellant. 

The Munsif foupd that there was a 
bale of the land now in dispute to the 
mother of the plaintiff, and thgt (bo 
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land mentioned in the kaba^a Exhibit 
4 was identical with plots Nos. 1069 and 
1070. He reiied on a baftcaru khasra 
Exhibit I and a map showing that Dilati 
Ahir was in 1866 acknowledged by the 
signature of the landlords to be a tenant of 
plots identifiable with those in dispute. He 
relied also on a Road Cess Return (Ex- 
hibit5)of 1888*signed by the landlords show- 
ing the plaintiff as tenant, and on the land. 
\ord*^janiabandit! of 1872. He found that the 
entry in the Kecord-of -Rights was merely 
based on the lease given by the landlords 
to defendants Nos. 6 and 7 and that the 
presumption of its correctness was rebutted 
by the evidence produced by the plaintiff. 
He disbelieved the defence evidence* as to 
possession, and found that the ^ale certifi- 
cate gran ed to Pal tan Koeri and receipts 
granted after the lease to Rhagbat Koeri 
could have no weight in the case and were 
not binding on the plaintiffs. He held that 
the plaintiff had pioved the mortgage He, 
therefore, granted a decr-ee. 

The learned District Judge on appeal 
has upheld the decree of the Munsif. He 
held that the bahvara papers of 1866 
proved that Bilati Ahir was then tenant of 
the plots now in suit, and that the plots in 
suit were the lands sold by the son of 
Bilati Ahir to the mother of the plaintiff. 
He found the sale deed to be genuine. He 
laid special stress on the Road Cess Return 
signed by the landlords showing a holding 
to the extent of the disputed plots in the 
plaintiff’s name. He disbelieved the oral 
evidence of the defence witnesses, and 
believed in the genuineness of the mort* 
gage bond. He described the documents 
put forward by the defence as fictitious 
ones evidently executed with a view to the 
Survey proceedings without any title. 

On the face of the Judgment the find- 
ings of fact by the learned District Judge 
would preclude success by the appellant in 
second appeal. It has been found that de- 
fendants Nos. 1 to 5 did in fact lake the 
lands in suit in usufructuary mortgage* 

It is contended, however, that the 
appellant was a bjtia fide purchaser 
Without notice and that the l^ord ^ 
^<i^ht& entitled biui t 9 assume that hi^ 


vendor had a good title. It is urged too, 
that the Courts were not entitled to rely on 
(he hittn-'ir i khasra and map or to use the 
Road Cess Return against the appellant. 

The case of Permi Jtoy v. Kishen 
Uny (1) is authority for the proposition 
that a bativara hh isra is not a ** record ” 
Within the ipeaning of section 35 of the 
Evidence Act, 1872, and that an entry 
A -made therein of the name of a tenant in 
possession is not admissible in evidence, 
and a Lai Pathak v. Mohmit Ghaniirpat 
(2) is to the same effect. 

Ho v ever, in the present case the 
biiticuiU khikfa was used to show the past 
history of the plots long before (he defend- 
ant’s predecessors-in-interest obtained a 
settlement and to show that in 1866 the 
land was rafyuti land of Bilati. The above 
cited cases deal only with admissibility 
under section 35 of the Evidence Act. 
There is no reason why section 13 of the 
Evidence Act should not apply. Relief 
wa^ being claimed against the landlords 
who signed the hUxtara papers. A haiuara 
entry made under the old Act would not be 
admissible against the tenant if made aher 
the creation ot the tenancy, but here the 
partitiun was in 1866 and the tenancy on 
which the a^ pel^ant relies was not created 
till 190G. 

The Road Cess Return being signed 
by the landlords would be admissible 
as against them, and it shows, as against 
them that the plaintiffs were their tenants, 
and lends support to the case that Thug 
Koeri was ne\er a tenant in possession. 

With regard to the contention that the 
appellant had no notice of the mortgage 
and was an innocent purchaser, the mort- 
gagees have been found to have eptered 
into a ficdiious transaction with a view to 
the Sur\’ey proceedings; as mortgagees 
they had no power to take aws^ any of 
the mortgagor’s rights; the mortgage 
still subsisted and any possession 
by the appellant must be subject 


(I) (1898) 35 Cul. 90. 

(i) (1913) 17 C W. N. 779-18 LC U8»l7Ct 

b J. m. 
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to the mortgage, (he appellant is merely 
representative of the mortgagee and is 
not entitled to the relief asked for. 

The^appeal is dismissed with costs. 

Ap}Bnl tUsniihSid, 
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Das Xnd Adami, JJ. 
liawsshwar Narain Siih^jih — Apj^ellant 

V. 

Kaui RekiiOrlh Koeri — Uebpoudent. 
Appeal No. 15 of 1919, decided on 7ih 
March, 1922, from the decision of the 
Sub.-J., Ranchi. 

(a) T, P» Act, S, fJO—TranaJer of retd due— 
Oral transfer is fiot ml id. 

Tbc rent, nircar and cun eat duo, cannot 
be transferred orally. They being actionnble 
claims can only bo transferred by the excen* 
tion of an insiniment in writing signed by the 
transferor or Ins duly authorised .igent. 

[P. ICG. 0. 2.] 

(b) Hindu Law^QiJta—Oral gifts 

All oral gift must be established by satiafac- 
tory oral evidence. [P. 167, G. 2.] 

(c) Phadings^ Evidence consialent icith aUega^ 
tion of ptamUff and denial of defendant— Plainttjf 
mud fail. 

Where the undoubted evidence is consistent 
both with the allegation of the plaintiff as 
with the denial of tho defendant, ibe plaintifl 
UJU^t fail [P. 168. C. 2.] 

•(d) Hitulu Lavj-^Widow^Maintena^nce 
grant— AccumuluHon goes to her heirs. 

The substance of a inaiutenauoe grant is 
that it is the runts, issyes and profits that are 
alienated and not the iramovvable provierties 
out of which such rents, issues and profits arise 
and which remain the property of the grantor 
annexed lo his estate. In order that there may 
be accretion, there must bo an estate to which 
the accnmulaliou may accrete. Therefore tbc 
accumnlations mido by a Hindu widow from 
the property held under a lease from her 
husband by way of maintenance grant would 
go to her hens. [P. 169, G. 2.] 

(t) T. P, Act, Ss, 722- 123 -Gift — Delivery tn 
the case of gift of moveables is as described in 
Contract Act, S, 90. 

Under the law in India, in order that a 
traneaction may operate as a gift, there must, 
first, be a transfer of the property which, in 
the case of immoveabi : property, may be cftect> 
ed either by a registered instrument or by 
delivery, and secondly, there must be accept- 
ance by or on behalf of the donee. This is the 
law .<18 1 lid down in 8. 122 and 8 128 of 

the Tran»fer of Properly Act. Uudet S 128 
of the Transfer of Property Act, the delivery 
required in the case of gift of moveables is 
that described m S. 90 of the Oontmet 
Act [P. 170, 0. 2.1 

l\ 0, 2Ianuh, S. K. Bhatfaoharji, N. 
BilHt and B. G. De— for Appellant. 


A*. B Butt, A, T. Sen, S. M. Mnflfck 
and 8. 2^. ffoy — for Respondent. 

Dae, J . — The main question which 
we have to deal with in this appeal is 
whether there was a verbal gift of the 
cash balance standing to the credit of 
Rani Ram Kuniari at the time of her 
death by Raja Rum Narain Singh of 
Ramgarli in favour of his w.fe, the 
plaintiff. The admitted facts are these : 
On the* 22ud'of December. 1897, Raja Rain 
Narain Singh, the father of Raja Ram 
Narain Singh, and the father-in-law of 
the plaintiff, made a grant of certain 
villages in favour of his w ife, Ram Ram 
Kuniari. These villages were subsequently 
placed lu charge of the defendant who 
happened to be the younger son of R: ja 
Ram Narain Singh. 

it will be convenient to de&ciibe the!>e 
villages as Ram Kiimari villages to dis- 
tinguish them from the villages which 
Raja Ram Narain, about the same twne, 
granted to the plaintifi and which were 
also placed in charge of the defendant. 
Rani Ram Human died on the 26th 
November, 1910 and thereupon the Ram 
Kumaii villages reverted to the Raj of 
which the title was then vested in Raja 
Ram Narain. On tbc 17th June, 1911 
Raja Ram Narain made a gift of the Ram 
Kumari villages to the plaintiff and placed 
then in charge of the defendant. 

The plaiptiff alleges that, on or about 
the 17t’i June, 1911, Raja Ram Narain 
made a further gift to her of the cash 
balance standing to the credit of Kani 
Ram Kumari at the time of her death, 
and It is her case that the defendant is 
bound to render an account lo her of his 
dealings with Ram Kumari villages for the 
purposes of ascertaining what that cash 
balance was 

The defendant in his written statement 
denied that any gift of the cash balance 
was made by Raja Ram Narain in favour 
of the plaintiff. The learned Subordinate 
Judge has found in favour of the plaintiff 
and has directed an account to be taken 
of the dealings of the defendant with the 
estate of Rani Ram Kumari for the 
purpose of ascertaining what the 'cash 
balance was at the date of the death of 
Rani Ram Kumari 

Before dealing with the evidence in 
the case, it will be necessary to 
consider the case which the plaiuliS 
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ba<> made in her plaint. Her case is fully 
hel out in the 3rd paragraph of the plaint 
and IS as follows : — 

Thai in the meantime, Kani Kam 
Kumari died in 1967 Sa'i.hat and all the 
moveable and immoveable proper lies 
reverled according to law and usage to 
the Raj ; that is to say, the Raja for the 
time being, the plain tiiT’s husband became 
the mttlik of the properties left by her and 
he used to aflix his seal and signature on 
the receipt®, etc, for sometime ; and he 
allowed all the properties, collection of 
rent, arrear and current, collection in cash 
and kind ; the collection papers in short, 
everything to remain in the defendant’s 
hand. Sometime after, in 1968 Samhatt 
the plaintift’s husband made a gift of all 
the properties left by the said Ram Ram 
Kumari, deceased, including the tahv^l in 
cash and kind, the rent arre ir and current, 
due till 1967 Samhaf to the plaintitT; he 
executed a khnrpo^hnama in ref-pect of the 
matiz I ha From that time the plaintiff 
became the waUk of all the properties 
including the savings in cash and kind, 
mentioned above, and all the papers con- 
nected with the said properties. The 
properties belonging to the plaintifl were 
from before under the management of the 
defendant and she allowed those properties 
as well to remain under his management 
and he acted as manager till Kartik 1970 
Samhat, when he had, for some reason®, 
to be remo\ed from the man igement of all 
those properties.” 

The case has made -in the plaint cer- 
tainly sugge^t^, tint, “the gift of the iahvil 
in cash and Kind, the rent arrear and 
current due till lV67 Sanibat ” was made 
as part of the transaction by which the gift 
of Uic villages was made. 

This case, however, was a':andoued 
at the hearing and it was then suggested 
that although the gift of the villages was 
made by a registered document on and 
bearing date the 17th June, 1911, the 
gift of the cash balance was made orally 
though made on or about the 1 7th June, 
1911. Indeed, the sbandonment of the 
case made in the plaint became inevitable 
when It was discovered that the registered 
instrument creating the gift of the villagqi^ 
90 \tld Qpt be construed so as to include 


* the tojivil in cash and kind the rent 
artear and current due till 1967.’ 

The learned Vakil appearing for the 
defendant proleste<l that, on the pleadings, 
evidence as to the oral gift was not 
admissible ; but the learned Subordinate 
Judge overruled the objection and allowed 
the evidence (o be led in regard to the 
alleged oral gift. 

In my opinion the case of the oral 
gift IS inherently improbable. It is 
admitted that there was a registered instru- 
ment in regard to the gift of the villages. 
It lb admitted that the gift of the cash 
balance was part of the transaction which 
resulted in the gift of the villages. There 
is no explanation whatever why the gift of 
the cash balance should have been made 
orally when there was no lack of oppor- 
tunity to make it by the document which 
brought into existence the gift of the vil- 
lages, especially when it is remembered 
that so far at least as part of the gift is 
concerned, it could only be effected by an 
instrument in writing signed by the donor. 
1 he alleged gift was of * the fahvU * in 
cash and kind, the rent arrear and current, 
due till 1967 SambaU 

It is true that we are not in this suit 
concerned with the rent arrear and current 
due ; but it is still permissible to enquire 
whether the rent arrear and current due 
could be transferred orally to the plaintiff. 
1 have no doubt whatever that they could 
not ; for they were actionable claims and 
could only be transferred “ by the exe- 
cution of an instniment in writing signed 
by the transferor or his duly authorised 
agent.” See section 130 of the Transfer 
of Property Act. It is necessary, there- 
fore, to scrutinize the evidence with some 
care to see whether, on the evidence in the 
case, the oral gift has been established. 

Next, it is admitted that the account 
books which were kept by the defendant 
were examined regularly by Raja I^m 
Narain Singh The evidence is that Raja 
Ram Narain had in his possession the 
seal both of Rani Kam Kumar! and 
of his wife the plaintiff and that the 
account books were regularly placed 
before Kaja Ram Narain for his examin- 
ation. Most of the entries in the 
account-books are in fact sealed with 



1923 


RAMESWAR NARAIN V. RF.KNATII KOERI (Das, J.) 


Patna 167 


the seals of the ladies and as the seals 
were admittedly kept by llaja Ram Narain 
and as admittedly the account-books were 
placed regularly before Raja Ram Narain, 
these entries establish, in my opinion, that 
Raja Ram Narain accepted the accounts, 
as kept by the defendant, as correct. 

That being so, we vvould expect, if the 
plaintiff's case be correct, the cash balance 
standing to the credit of Rani Ram Kuman 
at the date of her death, that is to say, the 
26th November, 19 10, to be transferred to the 
credit of the plaintiff on that date or soon 
thereafter. But as a matter of fact the 
cash balance was never transferred to the 
credit of the plaintiff's account The 
plaintiff challenged the genuineness of the 
books of account produced by the defendant, 
but the learned Subordinate Judge lias 
come to the conclusion, and I entirely agree 
with him, that the books produced by the 
defendant are genuine and that, to quote 
the words of the learned Subordinate Judge. 
**\Ve must take it as a stern fact the de- 
posited cash balance was not entered in the 
Rani's rckar after the tamamt** 

Now it seems to me incredible that the 
cash balance whatever it was should not 
have been transferred to the credit of the 
plaintiffs account, if in fact there was a 
gift of that cash balance in favour of the 
plaintiff. The defendant was the custodian 
of such properties as then belonged to the 
plaintiff. He had regular books of account 
relating to such properties. Those books 
of account were regularly checked by Raja 
Ram Narain, the husband of the plaintiff- 
The matter could not have been overlooked 
by Raja Ram Narain and it is impossible 
to take the view that the defendant 
successfully deceived Raja Ram Narain 
who, as the documents show carefully 
scrutinized the plaintiff's accounts as kept 
by the defendant. 

In order to succeed it was absolutely 
necessary for the plaintiff to establish as 
was undoubtedly her case, that the cash 
balance was in fact entered in the plaintiff's 
rtikar and that the genuine rokar has been 
suppre^ed. That was her evidence in the 
Com below, but the learned Subordinate 


Judge found it impossible to rely on that 
evidence. That being so the case of an 
oral gift becomes still more improbable. 

Now an oral gift must be eslabhshed byj 
satisfactory oral evidence: but the oral evi-| 
dence adduced on behalf of the plaintiff did 
not make any impression on the learned 
Subordinate Judge. In the course of his 
judgment the learned Subordinate Judge 
said as follows. — “1 would not place the 
least reliance on the evidence of the plaint- 
iff’s witnesses touching the loose conversa- 
tions which had happeiie 1 several years ago 
and which they came to reproduce before 
me. 

But other facts and ciicumslances to 
which I shall pre*^ently refer make it fairly 
clear to my mind that there w as indeed a 
verbal bequest by the Maharaja in favour 
of his wife which, by some reason or other, 
was not incorporated in the hh'^rposh deed 
contemporaneous as it was and that the 
l^ni came into possession of them in due 
course through the defendant as her 
manager or agent." It will be necessary 
for me to examine the other facts and cir- 
cumstances, but so far as the oral evidence 
is concerned, all that I need say is that I 
entirely accept the view of the learned 
Sulxjrdinate Judge on this point. 

It is necessary now to consider the "other 
facts and circumstances" to which the 
learned Subordinate Judge has referred. 
These consist of entries in the books of 
account of Rani Ram Kumari and of the 
plain.iff respeclively which have been 
produced by the defendant which, according 
to the learned Subordinate Judge, establish 
the case of the oral gift. 

In order (o undeisland the evidence to 
which the learned Subordica'e Judge refers 
it is necessary to remember that we are 
concerned with three distinct periods in the 
history of the defendant's management of 
the Ram Kumari villages. The first period 
is the period of Rani Ram Kumari which 
comes to an end with her death which 
took place on the lOih Aghan 1967 
corresponding with the 26ih Noveml^r, 
i910. The second period has been 
referred to by the learned Subordinate 
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Judge as the kfiai period, the period 
during which the title was with the 
Kaj, that is to say, the period between 
the 10th Aghan 1 967 corresponding with 
the 26th November 1910 and 3th Ashar 
1968 corresponding with* the 17th June 
1911. 

The third period is the plaintiff's period 
which began on the 17th June 1911. The 
defendant has produced the rnkatM jinsl 
and nah U (grain and cash) of the period 
both of Kani l^m Kumari and of the 
plaintiff but he has not produced any ac- 
count-books of the period, his case 

being that these books were returned to 
the Ilaj office and are now to be found in 
the Raj office. The explanation seems a 
reasonable one, for there is no reason to 
thinlv that the books of account belonging 
to the Raj would remain with the defen- 
dant. 

Now, the important fact that emerges 
on & critical examination of the books of 
account that have l^en produced by the 
defendant is that the cash balance standing 
to the credit of I^ni Ram Kumari at the 
time of her death was in fact not transfer- 
red to the plaintiff's rokars^ 

This certainly does not support the 
case of a gift in favour of the plaint- 
iff especially when it is remembered that 
Raja Ram Narain regularly scrutinized the 
books of account and sealed practically 
every entry in the books of account with 
the seal of the plaintiff. 

The plaintiff's books of account, there- 
fore, do not furnish any direct evidence of 
gift ; but the learned Subordinate Judge 
has come to the conclusion that there ate 
entries in the books of account which are 
consistent only with the case of gift and 
incapable of explanation on any other 
hypothesis. It will be necessary, then to 
deal with these various entries in order to 
see whether the finding of the learned 
Subordinate Judge can at all be supported. 
In dealing with these entries I will follow 
the order which was adopted by the learn- 
ed Subordinate Judge : 

These are the entries upon which the 
learned Subordinate Judge has come to the 
conclusion that there must have'been a gift 
of the cash balance standing to the credit' 
of Rani Ram Kumari *s account to the 
plaintiff by Kaja Ram Narain. 


I am wholly unable to agree with the 
view which has been taken by the learned 
Subordinate Judge in this case. The onus 
is upon the plaintiff to establish the oral 
gift. Where the undoubted evidence is 
consistent both with the allegation of the 
plaintiff as with the denial of the defen 
dant the plaintiff must fail for the simple 
reason that she must establish the affirma- 
tive of the proposition which she asks us 
to accept. In the first place the case is 
inherently improbable having regard to the 
fact that there was admittedly a registered 
instrument in respect of the villages. No 
reason has been assigned why Paja Ram 
Narain should not have made the gift of 
the cash balance in writing since he had 
the time and the opportunity to make a gift 
of the villages by a registered document. 

In the second place, the account books 
which have been disclosed by the defend- 
ant and which have been accepted by the 
learned Subordinate Judge as genuine 
afford no direct proof of the -gift as they 
should have, had the plaintiff's case been 
true. There is no reason at all why the 
cash balance standing to the credit of 
Rani Ram Kumari should not have been 
transferred to the account of the plaintiff 
since the entries were carefully scrutinized 
by Raja Ram Narain and the defendant 
must have known that Raja Ram Narain 
would scrutinize the accounts. 

In the thiid place, the oral evidence 
which has been adduced on behalf of the 
plaintiff is not such as commended itself 
to the learned Subordinate Judge. There 
then remain certain entries in the books of 
account produced by the defendant, of 
which those which are relevant are 
equally consistent with the allegation of 
the plaintiff as with the denial of the 
defendant. They do not. in my opinion, 
lead to inevitable conclusion that there 
must have been a gift by Raja Ram 
Narain in favour of the plaintiff. 


In the absence of a written document 
and direct evidence as to the gift, the 
entries in the books of account, if they 
are to be relied upon as proving the case 
of the plaintiff, must not only be consist- 
ent with the plaintiff’s case but must be 
incapable of explanation on any other 
hypothesis. In my opinion they are 
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capable of explanation on the hypothesis 
that there was in fact no gift by Raja 
Ram Narain in favour of the plaintiff. 

The Question, I am aware, is one of fact ; 
and it is not without strong reason tha#! 
would venture to differ on a question of 
fact from so careful a Judge as Mr. Tulsi- 
das Mukerji* But 1 consider that 1 have 
greater freedom in the matter, since the 
conclusion reached by the learned 
Subordinate Judge was not based on his 
estimate of the oral evidence. In my 
opinion, the learned Subordinate Judge 
took no note wh*itever of the inherent 
improbabilities of the plaintiff's case. 

I have anxiously considered them and 
also the documentary evidence in the case ; 
and 1 have come to the conclusion that the 
plaintiff has failed to establish the case 
which she made in the plaint. 

The conclusion reached by me i n regard 
to the question which I have just discussed 
is sufficient to dispose of the appeal; but 
as various other questions have been argued 
before us, I think it necessary to indicate 
my views in regard to them, especially as 
the case is likely to travel across the seas. 
And the first question which arises for 
consideration is, was Raja Ram Narain 
competent to make a gift of the undisposed 
of accumulations of Rani Ram Kumari 
to the plaintiff ? The villages which were 
granted to Rani Ram Kumari for and 
by way of maintenance undoubtedly 
reverted to the Raj on the death of Rani 
Ram Kumari, and it was undoubtedly 
within the power of Raja Ram Narain to 
make a gift of them to the plaintiffs. But 
the savings effected by her stood on a 
different footing and would ordinarily vest 
in her heirs unless it be that they were 
accretions to the villages and followed 
them into the*liands of Raja Ram Narain. 

The plaintiff’s case, as made in the 
plaint, u that ** all the moveable and 
immoveable properties** which belonged 
to Rani Ram Kumari ** reverted according 
to law and usage to the Raj”. So far 
as usage is concerned the evidence did 
not satisfy the learned Subordinate 
Judge; and I am not prepared to differ 
from the learned Subordinate Judge on 
this point. But the learned Subordinate 
.1923 P—22 


Judge thought that the savings followed 
the properties from which the savings 
arose and that accordingly they followed 
the properties into the hands of the Raj. 
He relied upon the case of lari Dnit Ko$r 
V. Banshutfi Koerain (1). That was a 
case where the Judicial Committee had to 
consider the question of succession to the 
savings effected by a Hindu widow out of 
the estate of which she was in possession 
as and for a Hindu widow’s estate. Their 
Lordships came to the conclusion that such 
savings could not be regarded as the itri- 
ilhan of a Hindu widow, and that, if she 
has made no attempt to dispose of them 
in her life-time, they follow the estate from 
which thes arose. 

We are here concerned with an entirely 
different case. Rani Ram Kumari was in 
possession of the villages, not as a Hindu 
wido<v by right of inheritance, but under 
a lease granted to her by her husband 
subject to the payment of rent by her to Rer 
husband. In truth she had ro estate in the 
villages, but only a maintenance grant; 
and the substance of a maintenance 
grant is that it is the rents, issues and 
profits that are alienated and not the 
immoveable properties out of which such 
rents, issues and profits arise which remain 
the property of the grantor and annexed 
to his estate. If I am right in my view 
as to^the true nature of a maintenance 
grant, it is difficult to see how the undis- 
posed of accumulations " follow *' the 
estate, since the title to the estate was 
never in Rani Ram Kumari, but was 
always in the grantor. In order that there 
may be accretion, there must be an estate 
to which the accumulation may accrete; 
and as there was no estate which was in 
the possession of Rani Ram Kumari, I am 
of opinion that the undisposed of accumu- 
lations could not be regarded as having 
vested in Raja Ram Narain. 

1 hold that Raja Ram Narain was in- 
competent to make a gift of the undisposed 
of savings to the plaintiff. 

The next question is, assuming that 
Raja Ram Narain was competent to, 
and did in fact, make the gift of the 

• (1) (1884) 10 Cal. 824-10 I.A. 160-13 QIi.R. 
418-4 Sar. 409 (P.C.) 
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undisposed of savings to the plaintiff, 
did the transaction, as spoken to by 
the plaintiffs witnesse®, operate to pass 
the title in those savings to the plaintiff. 
The evidence adduced on behalf of the 
plaintiff may be summarised as follows : 
On the fourth day after the death of Rani 
Ram Human, Raja Ram Narain informed 
the defendant that the Rani’s khnrpofh 
properties reverted to him together with 
all her good®, cash, grains etc., and asked 
the defendant to make collection in 
respect of the resumed villages. 

To this, the defendant assented. Four 
or five davs after the uradha of Rani Ram 
Kurriari, Raja Ram Narain informed the 
defendant that he intended to give the 
resumed villages together with all the 
goods and cash to the plaintiff. To this 
the defendant replied that the proposal 
was a proper one and that he would 
manage the properties both moveable 
and immoveable. Stopping here for a 
moment, it is quite clear that up to 
this point of time, there was no gift, 
for all the authorities are agreed that 
an intention to give does not operate 
as a gift. The evidence then continues 
that in Assar following Ouno 191 1), 
Raja Ram Narain said this to the 
defendant. 

**The deed has been executed in the 
name of the Rani in respect of the villages. 
You do enter the khorposh villages to- 
gether with the goods left by Rani Ram 
Kumari and also the collections of the 
hhorpofh villages made by you in^ my 
time in my wife’s name in the rohtr'^ 

To this the defendant replied as 
follows: “The year is going to expire. 
I will enter all the said properties as 
directed in the new hahi to be opened 
soon*’. The question which we have to 
decide is whether there was a gift by 
Raja Ram Narain to the plaintiff as a 
result of what took place in June 1911 
between him and the defendant. 

Now in dealing with this question, 
it is necessary to remember that there 
is no suggestion that the plaintiff took 
any part in the conversation or accepted 
the gift or authorised the defendant tc 
accept it on her behalf. There is no 


suggestion that she dealt with the subject^ 
matter of the gift or at any time gave any 
order to the defendant to deal with the 
subject-matter of the gift in any way. The 
unimpeachable documentary evidemce in 
the case establishes that the defendant 
throughout acted under the direction and 
control of Raja Ram Narain and that 
l^ja Ram Narain dealt with the properties 
just as he liked without any reference to 
the plaintiff: See Exhibits D-3. D-4, D-5, 
D-6, D-S, D.24. D.27, D-28, B-6, B-20, 
B-23. 

Now, under the law in India, in order 
that a transaction may operate as a gift, 
there must, first, be a transfer of the 
property which, in the case of moveable 
property, may be effected either by a 
registered instrument or by delivery, and 
secondly, there must be acceptance by or 
on behalf of the donee. This is the law 
as laid down in section 122 and section 123 
of the Transfer of Property Act. Was 
there then a transfer of the property to the 
plaintiff ? It is conceded that the transfer 
was not effected by a legistered instru- 
ment, but it is contended that, if the 
property be in the hands of a third person 
as undoubtedly it was, a request to such 
person by the donor to deliver is the only 
delivery possible. 

Now I do not think that the proposition 
in the fonn in which it was staled by Mr. 
Dutt is correct. Section 90 of the Contract 
Act provides that delivery of goods 
may be made by doing anything which 
has the effect of putting them in the pos- 
session of the buyer, or of any person 
authorised to hold them on his behalf. 
Under section 123 of the Transfer of 
Property Act, the delivery required in 
the case of gift of moveables is that 
described in section 90 of the Contract Act. 
Admittedly nothing was done which had 
the effect of putting the property in the 
possession of the plaintiff, but it was con- 
tended ihat there was constructive delivery 
to the plaintiff in that the defendant con- 
sented to hold them on behalf' of the 
plaintiff. 

There is, in my opinion, an obvious weak* 
ness in the argument employed, for there 
is nothing to show that the defendant 
was authorised to hold the property on 
^half of the plaintiff. Illustration if) 
of section 90 of the Indian Contract 
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Act, taken from GocUs v. Rose (2) will 
make good my point That illustration is 
as follows : 


“ ilfigrees to sell B five tons of oil at 
Ks. 1,000 per ton, to be paid for at the 
lime of delivery. A gives to 0, a whar- 
finger, at whose wharf he had 20 tons of 
the oil, an order to transfer five of them 
into the name of B, (I makes the transfer 
in his books, and gi\ es A'b clerk a notice of 
the transfer for B, cleik takes the 
transfer notice to and offers to give it 
him on payment of the price of the oil. B, 
refuses to pay. There has been no delivery 
to B as B never assented to make 0 hts 
agent to bold for him the five tons selected 
by d.’* 


As was pointed out by Jervis, C. ]., in 
delivering the judgment in the case from 
which the illustration is taken ** All these 
cases of delivery of the symbols of properly 
are founded upon that sort of tripartite 
contract which is adverted to in some of 
the cases between the vendor, the vendee, 
and the wharfinger... The defendant got 
possession of it,” that is to sav, the 
paper given by the wharfinger acknowledg- 
ing the order of the plaintiff w ho was the 
seller, “by means of a fraud or an accident 
or mistake, and not with the intention to 
adopt Humph ray,” that is to say, the whar- 
finger as hib agent. “The wharfinger 
seems to have acted upon the notion that 
the order IransmiUed to him amounted to 
an absolute transfer of the property. The 
distinction now pointed out by my brother 
Byles and Mr. H James was not adverted 
to at the trial. Tne plaintiff never in 
fact parted with the property at all”. 

“ The argument of Mr, ByleS to which 
reference was made in the judgment was 
that the delivery was not complete until the 
vendee had accepted the wharfinger as his 
agent. This was the view which was accept- 
ed by the Court. Crowder, J. in the same 
case said as follows. The plaintiff intended 
that five tpn of the oil which he had at 
Humphraf's wharf should be delivered to 
the defendant, and he gave an order 
to the wharfinger to transfer that 
quantity accordingly. Did that bind the 
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goods, and was it equivalent to a 
delivery to the defendant ? "The whar- 
finger, in obedience to the plaintiff's order, 
did transfer five tons of the oil to the 
name of the defendant. Was that transfer 
operative until the defendant had agreed 
to accept it ? 1 find no authority to show 
that a mere delivery of an order to the 
wharfinger, or any act done thereon by 
the wharfinger, has the effect of binding 
the vendee without his acceptance.** 

In this case there is nothing more than 
an order on the defendant who was in 
possession of the goods on behalf of Kaja 
Ram Narain to transfer the goods in the 
name of the plaintiff. There is no evidence 
that the plaintiff ever assented to make 
the defendant her agent to hold for her 
the goods given to her by her husband. 
Ill my opinion, the transaction did not 
operate to transfer the property in the 
goods to the plaintiff. 

It was contended by Mr. Dutt that the 
service of the notice by the plaintiff upon 
the defendant to make over the account- 
books to her must be taken as her assent 
to the position occupied by the defendant. 
But the argument is of no avail, since the 
notice was served on the defendant after 
the death of the donor. At the time of 
the death of the donor the properly in the 
goods was still in bim> and nothing ^tbat 
was done by tbe plaintiff* subsequent to 
the dea^h of the donor could take away 
the property from his heir and vest it in 
her. 

The other prerequisite of a gift is also 
wanting. The Statute requires that there 
must be acceptance by or on behalf of tbe 
donee and during the lifetime of the donor. 
It is conceded that there was no accept- 
ance by the plaintiff during the lifetime 
of Raja Bam Narain, but it was contended 
that there was acceptance by the defend- 
ant and that was the same thing as 
acceptance by the plaintiff. 

J am unable to accede to this argu- 
ment, as there is no proof that tbe plaint- 
iff assented to make the defendant her 
agent to accept tbe gift on her be- 
half. In my opinion the transaction 
spoken to by the witnesses examined 
oz^ behalf of tbe plaintiff did not 
operate to vest the savings of Rani 
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Kam Kuinari in the plaintiff. 

There were two other questions discussed 
by Mr. Manuk before us, the question of 
jurisdiction and the question of limitation. 
The aigument as to jurisdiction is based on 
section 139 (7) of the Chota Nagpur 
Tenancy Act which provides that all suits 
by landlords and others in receipt of the 
rent of the land against any agents em- 
ployed by them in the management of land 
or the collection of rents of money received 
or accounts kept by such agents in the 
course of such employment or for papers in 
their possession shall be cognizable by the 
Deputy Commissioner and shall be institu- 
ted and tried or heard under the provisions 
of Chota Nagpur Tenancy Act and shall 
not be cognizable in any other Court. 

It was contended that the suit was in 
substance a suit by a landlord against an 
agent employed in the management of land 
or the collection of rents for money received 
by such agent in the course of such 
employment. 

Now, in my opinion, in so far as the 
plaintiff sought to recover from the defen- 
dant an account of the dealings of the 
defendant with the specific sum of money 
that stood to the credit of Rani Ram 
Kumari at the time of her death, the suit 
was cognisable by the Civil Court of 
Hazaribagh, for such a suit cannot be said 
to be a suit by a landlord against an agent 
for money received by him as such agent. 
But in so far as the plaintiff sought to re- 
open the accounts of Rani Ram Kumari in 
order to show that a much larger sum of 
money should have been shown to the 
credit of Rani Ram Kumaii at the time of 
her death, the suit fell within the class of 
suits mentioned in section 139 (7) and was 
cognizable only by the Revenue Court. 
For what is the right of the plaintiff to re- 
open such accounts ? Either she claims in 
the right of Rani Ram Kumari as the per- 
son in whom the right of Rani Ram 
Kumari to claim an account from her agent 
is vested or she has no cause of action at 
all. 

Her claim is substantially this : Rani 
Ram Kumari was undoubtedly entitled to 
claim an account from the defendant of his 
dealings with the rents, issues and profits 
that arose out of the Ram Kumari villages; 


after the death of Ram Kunmri that right 
devolved on Raja Ram Narain, when Raja 
Kam Narain made a gift of the Ram 
Kumari villages to her together with the 
undisposed of savings effected bjbher and 
which were in the hands of the defendant, 
she obtained the right to obtain from the 
defendant an account of his dealings with 
the Ram Kumari villages to discover what 
those undisposed of savings were. 

Her claim so put is one which is possible 
to understand ; but then that claim being in 
the right of Kam Kumari is one which was 
cognizable by the Revenue Court, and by 
no other Court ; for the relationship be- 
tween Rani Ram Kumari and the defendant 
was one of landlord and agent, and the 
savings whatever they were, represented 
money received by the agent in the 
management of land and the collection of 
rents and in the couise of such employment 
as agent. The suit as constituted undoub- 
tedly invited the Court to go into the ac- 
counts of Rani Kam Kumari, and, in my 
opinion, it was not cognizable by the Civil 
Court of Hazaribagh* 

It was, however, contended by Mr. Dutt 
that certain specific sums of moneys un- 
doubtedly stood to the credit of Rani Kam 
Kumari at the time of her death, and that 
it was competent to the plaintiff to institute 
a si.it in the Civil Court for recovery of 
those specific sums of moneys. This con- 
tention is right ; and, if the plaintiff bad 
established her case as to the gift, she 
would clearly be entitled to a decree in 
respect of such specific sums of moneys as 
stood to the credit of Rani Ram Kumari at 
the time of her death. Admittedly there 
was a sum of Rs. 19,059*6 to the credit of 
Rani Ram Kumari at the time of her 
death 

Mr. Dutt contends that he is entitled 
to recover four other sums of moneys 
which according to him undoubtedly be- 
longed to Ivani Ram Kumari land which 
he says he has been able to trace into 
the hands of the defendant. The first 
is an item of Rs. 23,414-9-0 covered 
by Exhibit 71-1, an entry in the loan book 
under date the Jeth Badi 10, 1916. The 
enliy shows that the defendant took a 
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loan of Rs. 23,414-9-0 from the money 
which was in his hands. The entry 
bears the seal of Rani Ram Kumari. Raja 
Ram Narain, therefore, had notice of the 
loan and it may be assumed that the loan 
was taken by the defendant with the assent 
of Raja Ram Narain. When the relation- 
ship -between the parties is remembered, 
there is no difficulty in understanding the 
entry. The question is — is the plaintiff 
entitled to recover this sum of money by 
virtue of the gift alleged to have been made 
in her favour by Raja Ram Narain ? 

In my opinion it is impossible to uphold 
the contention of the plaintiff. It may be 
that Raja Ram Narain had a claim to 
recover this sum of money from the defen- 
dant ; but an actionable claim cannot be 
transferred by word of mouth, it could 
only be transferred by an instrument in 
writing signed by the transferor, and admit- 
tedly the plaintiff does not base her claim 
on any instrument in writing signed by 
Raja Ram Narain. 

The next is an item of Rs. 30,000 
which was given to the defendant as aid 
for building a house”. Exhibit 31-1 is 
the entry upon which Mr. Dutt relies. This 
entry again was inspected by Raja Ram. 
Narain and was sealed by him. We must 
assume that the aid was in fact given to the 
d(ffendant and the plaintiff cannot recover 
this sum of money from the defendant. 

The next is an item of Rs. 6,000 which 
was given to the defendant as an *'aid.*’ 
This item does not appear to have been 
sealed, but the defendant in his evidence 
states that he took the amount under Raja 
Ram Narain’s order. The entry is Exhi- 
bit 32-1 and it is unlikely that the defend- 
ant could have appropriated this sum of 
money without the knowledge of 
Raja Ram Narain who, as 1 have already 
mentioned, regularly inspected the books of 
account. Lastly there is a sum of 
Rs. 5,729-6-3 which again was given to 
the defendant as "aid for building a house.” 
Tlie relevant entry is Exhibit 2-1. The 
entry does not appear to have been sealed, 
but as 1 have said before, it is unlikely 
that he could have taken this sum of money 
without the assent of Raja Ram Narain. 

In my opinion if the plaintiff succeeds 
on the question of the factum and the 


validity of the gift and *if it is established 
that Raja Ram Narain was competent to 
make a gift of the undisposed of savings of 
Rani Ram Kumari to the plaintiff, the 
plaintiff would be entitled to a decree as 
against the defendant for the sum of 
Rs. 19,053-6-3. 

Lastly, there is the question of limita- 
tion. In my opinion Art. 89 of the 
Limitation Act applies and the plaintiff's 
suit in so far as it may be considered to be 
a suit for recovery of such sums of moneys 
as stood to the credit of Rani Ram Kumari 
at the ‘time of her death is not barred by 
limitation. 

But so far as the plaintiff invited the 
Court to re-open the accounts of Rani Ram 
Kumari in order to show that there was 
a much larger sum of money standing to 
the credit of Rani l^in Kumari at the 
time of her death, the suit is clearly barred 
by limitation. It is true that Rani Ram 
Kumari was entitled to claim an account 
from the defendant as to his dealings with 
. the rents, issues and profits that arose out 
of the Ram Kumari villages in the hands 
of the defendant. The agency came to an 
end with * the death of Rani Ram Kumari 
which took place on the 26 th November 
1910. Raja Ram Narain had three years 
from the death of Rani Ram Kumari to 
maintain an action for account as against 
the defendant. The suit w^ brought 
more than three years after the date of 
Rani Ram Kumari’s death and in so far 
as the suit is a suit for account of the deal- 
ings of the defendant with Rani Ram 
Kimiari's estate, it is clearly barred by 
limitation. 

Mr. Dutt contended that the defendant 
was an express trustee in respect of the 
funds which belonged to Rani Ram Kumari 
and which were in his hands. 1 am unable 
to agree with this contention. 

In the result, 1 would allow this appeal, 
set aside the judgment and the decree 
passed by the Court below and dismiss the 
plaintiffs suit with costs in both the Courts. 

Adami, J. : — I agree. 

Afimal allowed. 
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Appeal No. 911 of 1920, decided on the 
10th July, 1922, from the decision of Sub-J., 
Shahabad. 


Civil P. 6\, 0. 4U 23—Ilemand can hi 
where the deeiaion of lower Court ia based 
on pleadings and not on evidence. 


Tliero would bo a remand if Lower Court 
fails in Its duty to discuss tbo evidouce bear- 
ing on a point, and comes to a conclusion not 
on the pleading of the parties, but on tbu 
cridenue adduced btfore tbe Court. 

[P. 175, C.l] 


(b) B, T. Act, Sa. WO and /OJ-Rcg judicata— 
Loot line of, doea not apply to proceedings under 
Sa. 105-109, B.T. Act-Civil P C., S, It, 

The tcunnt claimed abatement of tout uuder 
S. 62, but no such question was raised or in- 
vestigated in the proceeding under the S. 105. 
The landlord contended that as in a case whore. 
S. 11, Civil L’.C. 18 applicable, a question which 
might oud should have been raised is^ deemed 
to linve been raised and decided, High Court 
should hold uudor S. l*-'9 that a matter has bef^n 
the subject of an application under S. 105 
whenever U might aud ought to hii\e boeu rais- 
ed and decided uuder S. P'6 read with S. U>6-A. 


Held, that this cputcntion is an^ound. If 
this cunbtructiou were accepted words which 
are not found there would have to be read into 
S. 109. It would be held on the analogy of the 
doctrine of oonsti active Bea judicata, that tbe 
jurisdiction of the Civil Court has been con- 
structively excluded oveu when a point has 
been neither raised nor decided under 105 
read with S 106-A. 44. 0. 783, Foil. 

LI*. 170, C. 1.] 


Kulto mt Suhai and N. N, Sinha-^for 
Appellant. 

S, N. Eog—lot Respondent. 


Judgment:. — This appeal arises out of 
a suit instituted by the respondent for 
abatement of rent under section 52 (6) of 
the Bengal Tenancy Act. The area of the 
plaintiff's holding according to the Jama- 
bandi is 3 h^ghas, 3 hathas and 16 dhurs 
and the Jamabandi shows that the rent 
payable by the defendant in respect of this 
holding is Ks. 15-15-0. The Record of 
Rights, however, shows that the area in 
possession of the plaintiff is 2 bighasu 
3 kiithas and 4 dhurs. 


The defendant applied under section 105 
of the Bengal Tenancy Act for settlement 
of fair rent on the ground that there was a 
rise in the average local price of staple food 
crops. The Settlement Court gave effect 
to the contention of the landlord and 
settled the rent at Rs. 17-13-9. The 
plaintiff’s suit was instituted subsequent to 
the settlement of rent by the Settlement 
Court and there is no allegation in the 
plaint that there has been any diminution 
in the area of the holding subsequent to the 
settlement of rent by the Settlement Court. 
The Courts below have given effect to the 
contention of the plaintiff and have allowed 
abatement accordingly. 

Two questions have been urged by 
Mr. Kulwant Sahai on behalf of the appel- 
lant in this Court. First, that the judgment 
of the lower appellate Court proceeds on a 
misapprehension in so far as it thought 
that the defendant did not deny the allega- 
tion of the plaintiff that the original settle- 
ment of the land was at Ks. 5 per btgha, 
and, secondly, that the present suit is not 
maintainable in view of the provisions of 
section 109 of the Bengal Tenancy Act. 

The first question arises in this way. 
The land was originally settled with the 
plaintiff by the Government and the 
Government subsequently sold their prop- 
rietary interest in tbe land to the Duparaon 
Raj. The plaintiffs case is that the 
original settlement was at the rate of Rs. 5 
per btgha. The defendant contends that a 
consolidated rent of Rs. 15-15-0 was fixed 
for the holding in the possession of the 
defendant. It is obvious that if the defend- 
ant’s case is right then the plaintiff is not 
entitled to any abatement of rent and the 
suit must accordingly fail. The question 
then is this, was the original settlement at 
the rate of Rs. 5 per higha, or was a 
consolidated rent fixed in respect of the 
holding in possession of the defendant? 

The plaintiff undoubtedly alleged in the 
plaint that the original settlement was at 
the rate of Rs. 5 per h^gha. The ■ learned 
Judge in the Court of Appeal ^ys that 
there was no denial of tins allegation in the 
written statement. It appears, however, 
that there is a clear denial ci the allegation 
in the written statement of the dcfdhdant 
hir. Kulwant Sahai has argued before me 
that this was a vital point in the case, and if 
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there was any misapprehension in the mind 

the Court I ought to remand the case 
to that Court for a decision of the point. 1 
ought to mention that the Court of first 
instance came to the conclusion that the 
original settlement was a settlement at 
the rate of Rs. 5 pet higlia. It was clearly 
the duty of the lower appellate Court to 
discuss the evidence bearing on this point 
and to come to a conclusion, not on the 
pleadings of the parties, but on the evidence 
adduced before the Court. 

The question then which I have to 
consider is, whether I ought to remand the 
case to the lower appellate Court for a 
decision of this point, or whether in order 
to save a remand, I ought to determine 
the point in this Court. Only two witnesses 
have been examined in the case and there 
is no reason at all why I should not deter- 
mine this point in this Court. 

The witness examined on behalf of the 
plaintiff is definite on the point that the 
land was settled at the rate of Ks. 5 per 
higha and he denies that there was a 
consolidated rent for the defendant’s 
holding. The defendant examinecha Pat- 
wari. In the examination-in-chief he did 
say that the Jama was a consolidated 
Jama but in cross-examination he had to 
admit that his knowledge was based on the 
Jamabandi of the plaintiff. He was not 
present at the time when the land was 
settled with the plaintiff by the Go\'ern- 
ment, and obviously his evidence on this 
point is of no importance whatever. It was 
urged by Mr. Kulwant Sahai that the 
Jamabandi of the defendant itself consti- 
tuted an important evidence in his favour. 

I am unable to agree with this conten- 
tion. The Jamabandi in no sense binds 
the plaintiff and I am of opinion that the 
Court of first instance was right in coming 
to the conclusion that the land was settled 
with the defendant at the rate of Rs. 5 per 
big ha, 

I now c&ne to the next question, namely 
whether the plaintiff’s suit is barred by the 
provisions of section 109 of the Bengal 
Tenancy Act. Now, the important point 
to remember in this connection is this : In 
those proceedings the defendant claimed an 
enhancement of rent on the ground ttot 
there was a rise in the average local price 


of the staple food crops No question was 
raised by the plaintiff as to whether he was 
entitled to an abatement of rent' under 
section 52 (6) of the Bengal Tenancy Act. 

Section 109 runs as follows — "Subject 
to the provisions of section 109* A" — \Vc 
are not in this suit concerned with the 
applicability of section 1 09 A — " a Civil 
Court shall not entertain any application 
or suit concerning any matter which is or 
has already been the subject of an appli- 
cation made, suit instituted or proceedings 
taken'under sections 105 to 108, bothinclii- 
sive." 

The critical question then is this, has 
this question, namely, the question whether 
the plaintiff is entitled to relief under 
section 52 ih) of the Bengal Tenancy Act, 
been the subject of an application made, 
suit instituted cr proceedings taken under 
sections 105 to 108, both inclusive? 
Admittedly it was not directly the subject 
of an application under section 105 of the 
Bengal Tenancy Act ; but it has been 
urged by Mr. Kulwant Sahai on behalf of 
the appellant that the question might or 
ought to have been raised by the plaintiff 
in the proceeding under section 105 and 
that accordingly we must assume that 
constructively it was the subject of an 
application made under section 105 of the 
Bengal Tenancy Act. 

Fortunately for me, the question has 
been decided by two learned Judges of the 
Calcutta High Court in the case of Kawub 
Bahadur Of M^rshidabad v. Ahmad 
ITusfain (1). In that case the landlord 
applied for settlement of rent under 
section 105 of the Bengal Tenancy Act. 
No question was raised by the defendants 
as to whether they were mokarrari 
mmit shi foiyats or whether the land held 
by them was one tenure or distinct 
raiya^t holdings. The Settlement Court 
settled the rent on the footing that 
the land held by the tenants formed one 
tenure and that they were tenure-holders. 
In so doing they proceeded on the footing 
of the I^cord-of-Rights which had 
already been piiblished. It was 
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argued that the tenants should have raised 
the nue«;tion in the proceeding under sec- 
tion 105 and that, not having done so, 
section 109 of that Act operated so as to 
prevent them from maintaining the action. 
The learned Judges dealt with the point 
argued before them as follows : 

“With regard to the alternative declar- 
ationt the appellants contend that as the 
questions for determination might have 
been made the subject of controversy in 
the proceedings under section 105, they 
cannot be investigated in the present suit. 
In our opinion, there is no force in this 
contention. Section 105-A. no doubt, 
authorises the Settlement Officer in the 
course cf proceedings under section 105, 
for the settlement of fair and equitable 
rent to investigate questions which would 
otherwise be determined at the instance of 
the aggrieved party in a suit Instituted 
under section 106. But in the case before 
us no such question was raised or investi- 
gated in the proceeding under section 105. 

Consequently, on a plain and literal read* 
ing of section 100, the position cannot be 
maintained that the present suit concerns 
a matter which has already been the sub- 
ect of an application under section 105. 
The appellant, however, urges us to put a 
wider construction upon section 109. He 
contends that, as in a case where sec* 
tion 11, Civil Procedure Code, is applicable 
a question which might and should have 
been raised is deemed to have been raised 
and decided, we should hold under sec- 
tion 109 that a matter has been the subject 
of an application under section 105, when* 
ever it might, if the defendant had so 
chosen, have been raised and decided under 
section 105 read with section 105-A. 

"We are of opinion that this contention 
is unsound. If we were to accept the 
construction put forward by the appellant, 
we should have to read into section 109 
words which are not to be found there ; 
.we cannot hold, on the analogy of the 
jdoctrine of constructive res judicata, that 
[the iurisdiction of the Civil Court has been 
jconstructively excluded even when a point 
has been neither raised nor decided under 
(section 105 read with section 105-A.'* 

I respectfully endoree the view of the 
learned Judges of the 'Calcutta High Court 
in the case already cited. To hold other- 
wise would be to say that the jurisdiction 
of the Civil Court is ousted not only when 
a matter had been the subject of an appli* 


cation made, suit instituted or proceedings 
taken under sections 105 to 108 both 
inclusive, but that it is also' ousted where 
the matter might have, but was not, the 
subject of an application made, suiV insti- 
tuted or proceedings taken under those 
sections. 

In my opinion the decision of the 
learned Judge in the Court below is right 
and r would dismiss this appeal with 
costs. 

Ap^ipal dismissed. 
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Dawson Miller, C. J. and 
Mullick, J. 

(^hatter Kumari Bebf—- Appellant 

V. ‘ 

Pratahhhuj Singh and others — Defend- 
ants- Respondents. 

F. A. Nos. 89 and 116 of 1919, decided 
on 6th July, 191*2, from a decision of the 
Sub. J.f JiIuzafTarpore, dated 24th January, 
1919. 

Bengal Tenancy del, S, 3 (Si^Payinent of rent 
is not necessary to create tenancy of waste land, 

Tbe^ immediate payment of rent is not an 
essential factor in the creation of a tenancy. 
It is by no means unusnal for waste lands to 
be granted to a tenant by his landlord with a 
Btipnlation that no rent shall be payable until 
they are brought under cultivation. There is 
Dotoing in tne Bengal Tenancy Act which 
prevents sneb an arrangement. 

[P. 179, 0. a & P. 180, C. 1.] 

P. Singht A. P, JTpadhya and 
Sahay- -for Appellant. 

8. M, Mullieht B* N, Mitter anl H. N* 
Prarad — for Respondents. 

Judgment. — In this case both the 
plaintiff and some of the defendants have 
preferred appeals from the decision of the 
Subordinate Judge of Muzaffarpur, dated 
the 24th January, 1919. The questi sn for 
decision is whether the defendants Nos. 2 
to 6 have acquired a raiyatt inteWist in the 
lands in suit or whether the plaintiff is 
entitled to possession of them as her 
hdkasht lands. 

The plaintiff is the widow of the 
late Raja Mohan Bikram Sha« pro- 
prietor of the Ramaagger Raj who 
died without male issue in 1912. On 
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her husband’s death the plaintiff succeeded 
to his estate, included in which are the two 
villages of Manchangwa and Ghoraghat. 
From the year 1889 these villages together 
with others with which we are not -concern- 
ed were leased under three successive 
registered ticca patfa granted by the late 
Raja. The ticcwiar under the first lease 
was one Dowlat Singh who held for a 
period of five years which expired in 
September 1894. The second lease which 
was for a period of 10 years from Septem- 
ber 1894 to September 1904 was granted 
to Babu Pratapdhuj also known as Jung 
Bahadur Singh, the defendant No. 1 in the 
suit. The third was for a term of 11 years 
in continuation of the previous one in 
favour of the defendant No. 1 and expired 
on the 23rd September, 19J5. 

The leases provided that the lessee 
should not, without the i^rmission of the 
Raja Sahib, dismiss the Patwaii of the 
villages already holding appointment who, 
it appears, was employed and paid by the 
Raja, and if the lessee should employ his 
own Maituddi for writing collection papers, 
etc., he was to furnish a copy of them to 
the lessoi, obtaining receipt for the same 
from the registered Palwaii, and to file six 
monthly jaituibandi papers in the oflico of 
the Raja. Without pennission of the Raja 
Sahib the lessee was not to settle lands at a 
low rate of rent with his dependants or any 
raiyat» Otherwise there were no special 
features in the lease calling for attention 

It is not contended that the ficradar 
could himself aquire any latyah interest in 
any of the demised pioj^rty during the 
teim of the lease. It also is not disputed 
that apart from the restriction as to not 
settling the lands at a low rate the ticfadar 
could settle tenants upon any part of the 
land other than the landlord’s zerait. 

When the last lease expired m 1915 the 
plaintiff took over possession from the 
tiecadar Pratapdhuj Singh and claimed 
that the glands in dispute, amounting to 
about 110 highas altogether in the two 
Mauzas, which were then occupied by the 
defendants Nos. 2 to 6, were really the 
bdkaiht of the tfcoot/ar. and, as such 
returned into her direct possession as walik 
on the termination of the lease. 


PRATAFDHUJ SINGH 

It is the plaintiffs case that the lands were, 
never in fact, settled with the defendants 
Nos. 2 to 6, or, if they were, that the 
settlement was merely colourable and made 
by the ticcadar for his own ^nefit in the 
/first names of the defendants Nos. 2 to 6, 

that he might retain a raiyati interest 
in the disputed lands at a low rate of rent 
after his lease terminated. 

The defendant No. 1 disclaims all in- 
terest in the disputed lands and denies that 
the other defendants were his farzid'trf. It 
is the defendants* case that about 32 b>gha$ 
odd in Manchangwa and 18 h>gka^ odd in 
Ghoraghat were the ancestral kaivii holding 
of the defendants Nos. 2, 3 .and 4 who 
form a joint family and that these 
lands were rccoidcd in the names of their 
re.spective fathers in the Record -of- Rights 
prej ared at the Cadastral Survey and Settle- 
ment opeiations in 1898, having been in 
th<‘ir lamily before the defendant No 1 
acquitod any mleresi m the land • 

These three defendants further acquired 
by settlement from PiataiHlhuj Singh, the 
ftccadart a fiirthci plot of 3 bif/ha* and 
some odd in Manchangwa in 1905. 

In July o) the same year Miinder Singh, 
now def eased, the father of Iho defendants 
Nos 3 and 4, eiulea\ oiinid to obtain some 
Parti lands m the Mau/as from the ticcadar 
foi the purpose of grazing his bullocks but 
without success. He thereupon applied to 
the Raja, with whom he was on friendly 
terms, to intercede with W\q ticcadar. Ihe 
Raja Iheieupon issued a Parwana dated the 
25th July, 1905 addiessed to Pratapdhuj 
Singh requesting him to arrange that 
Miindei Singh should get about 20 to 25 
htghas of Parti land for grazing his plough 
bullocks and storing straw, adding that * 

“if, at any time, the said Babu bring the 
said Parti land under his cultivation 
contrary to these terms, then you can realise 
from the said Babu a fair and proper rent 
for the said Parti land.” 

On receipt of this document Pratapdhuj 
Singh told the Patwari Amar Lai, who, as 
already stated, was a Raj servant, to settle 
some lands with Munder Singh on the 
ieixms mentioned in the Parwana 
which accordingly was done. In fact 
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the land settled with Munder Singh in 
this manner was altogether between 38 
and 39 highaa in the two villages. No 
rent was to be paid for it, but if it should 
be brought under cultivation then a fair 
rent was to be assessed. The defendants 
Nos. 2, 3 and 4 thus came to have altoge- 
ther a holding of about 93 highas in the 
two Mauzas and this land has been 
recorded in their names in the Record-of 
Rights prepared at the Revisional Settle- 
ment and finally published in 1916* The 
remainder of the disputed land, amounting 
to about 17 hiyhaH, was settled with the 
defendants Nos 5 and 6 by the Itccadar 
in small plots at different times between 
the years 1899 and 1913 For all this 
land, except that which was settled in 
accordance with the terms of the Par- 
wana, rent was payable by the tenants to 
the fievadar and the sum is in each case 
recorded in the Record-of-Right?. 

louring the Revisional Settlement opera- 
tions which began before the last ticea 
lease terminated, the plaintiff objected to 
the landi being recorded in the names of 
the defendants as Tanfnts and claimed 
them as tiocwlar*^ hika^hl^ contend- 
ing that the defendants were merely 
the farzidars of the ticcwlar. The objec- 
tion was heard in February 1914 by the 
Khanapuri Officer who, after taking 
evidence on behalf of both parties, dis^ 
missed the objection. 

His order was subsequently confirmed 
by the attestation officer. An objection 
by the plaintiff under S 103-A of the 
Bengal Tenancy Act was subsequently 
filed and was heard before the Assistant 
Settlement Officer in May 1915. That 
officer, after hearing the evidence, dis- 
missed the petition and the names of the 
defendants were entered as raiyaU in the 
Record-of-Rights finally published in 
January 1916. 

At the trial the plaintiff did not seriously 
dispute the fact that the lands had been 
settled with the defendants Nos. 2 to 6 
and no serious attempt appears to have 
been made to rebut the presumption 
arising from the earlier Record-of- 
Rights published in 1898, after 
Cadastral Survey, which recorded 
the 50 highaa as the kaimi nhasM 
of the ancestors of the defendants Nos.'* 2 
to 4. She contended, however, that the 


settlement was a/ara/ transaction for the 
benefit of the ticcadar and that the lands* 
and especially those more recently settled, 
were cultivated by the servants of the 
ticcadar and not by the other defeudants. 
She also questioned the authenticity of the 
Parwana issued by the Raja in 1905 and 
disputed the bona fidea of the settlement 
alleged to have been made in consequence 
thereof. She also contended that as 
no rent had been settled for what 
may be called the Parwana lands the 
relationship of landlord and tenant had 
not been created between the parties with 
respect to these lands. As the lands 
recorded in the Cadastral Survey as the 
ka^hf of the defendants* ancestors wetenot 
settled with them by the defendant No 1, 
it was suggested that Dowlat Singh, the 
ficcadar under the first lease, granted by 
the Raja for the years 1889 to 1894, was 
merely the servant and henamiunr of 
l^ratapdhiij Singh and that the settlement 
was made by Dowlat Singh in the interests 
of Pratapdhuj 

'rhe learned Subordinate Judge dismiss- 
ed the suit as to all the lands except the 
30 hnjhag of Parti land settled with the 
defendants Nos. 2, 3 and 4 in pursuance 
of the Parwana of 1905 for which he gave 
a decree in favour of the plaintiff. 

From this decision the defendants 
Nos. 2, 3 and 4 have appealed ‘and contend 
that the learned Subordinate Judge has 
gone wrong both in Jaw and fact in hold- 
ing that no proper settlement of these 
lands was made with them. The plaintiff 
has also appealed and contends that the 
defendants Nos. 2 to 6 were the farzidars 
of the defendant No. 1 and further that 
the settlement by the latter was contrary 
to the terms of the ticca patta executed in 
his favour and is not binding on the 
plaintiff. 

It will be convenient to deal first with 
the plaintiffs appeal which is numbered 
89 cf 1919. 

Apart from the Parwana lands 
which were settled in 1905, and for 
which the plaintiff has got a decree 
in her favour, it will be convenient to 
remember that the lands, the subject 
of the plaintiff’s appeal, consist of 
(1) 50 highas or thereabouts claimed 
as the ancestral khasht of the defend- 
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ants Nos. 2, 3 and 4, which may be 
referred to as the ancestral lands, and (2) 

3 highas and some odd cottahs settled with 
the defendants Nos. 2, 3 and 4 by the 
defendant No. 1 in 1905 and about 18 
highaf settled with the defendants Nos 6 
and 7 at different times between 1889 and 
1913. 

There was a volume of evidence both 
documentary and oral to show that the 
defendants Nos. 2 to 6 and not the 
defendant No. I were the real occupiers. 
The Record-of -Rights is also in their 
favour and it is sufficient to say that the 
plaintiff has entirely failed to make out a 
case that the defendants Nos. 2 to 6 were 
the farztdars of the defendant No.'l. 

Further there is no evidence to show 
that the rent assessed for the ancestral lands 
and the subsequently settled lands was at 
a low rate. There is likewise no evidence 
from which it can be inferred that Dowlat 
Singh, even if he settled the ancestral 
lands with the defendants’ father, held the 
lease merely as a henamidar for Pratap- 
dhuj Singh. Nor is there anything to show 
that the ancestral lands were in fact 
settled by Dowlat In so far as the 
plaintiff’s appeal is concerned it must, in 
my opinion, be dismissed with costs to the 
defendants who have appeared. 

The appeal by the defendants Nos. 2 to 

4 IS numbered 116 of 19 19, The question 
for determination in this appeal is whether 
there was m fact a settlement of the 
Parwana lands with the defendants 
Nos. 2 to 4 and, if so, whether it is bind- 
ing upon the plaintiff. 1 have already 
held that there is nothing in the evidence 
to show that these defendants were 
fafzidars of Prataphhu] Singh, and this is 
in accordance with the learned Subordin- 
ate Judge’s finding. 

He found, however, that the defendants 
had not made out their title to the 
Parwana lands partly on the ground that 
the circumstances under which they were 
settled .were suspicious and partly on the 
ground that as no rent was immediately 
payable the relationship of landlord and 
tenant was not created He was of opi- 
nion that there could be no tenancy unless 
there was a contract to pay rent. 1 shall 
consider these questions separately. Here 
His Lordship discussed in detail the 
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reasons which led the Subordinate Judge 
to regard the Parwana with su'^picion. 
From the Parwana it would appear that 
the lands were originally Parti and were 
to be settled with the tenant for grazing 
cattle and storing straw, and that no rent 
was to be payable as long as the land was 
used for that purpose but that, if it should 
be brought under cultivation, a fair rent 
was to be assessed. 

The defendant No. 1 in his evidence 
says he directed the Patwari Amar Lall to 
settle about 25 highatt of Parti land with 
Munder Singh and that when the latter 
some time later began to cultivate the 
lands he demanded rent at the rate of 
Ks 4 per high a. The tenant offered a 
lower rate, viz., that which he paid for the 
other lands occupied by him. About that 
time the Settlement operations began and 
no agreement as to rent was come to before 
the defendant No. I’s ticca lease expired in 
1915. 

In 1916 the Record-of- Rights *was 
finally published recording the names 
of the defendants Nos. 2, 3 and 4 as raiyate 
after the objection by the plaintiff, already 
referred to, her husband having in the 
meantime died. After the Kecord.of- 
Kighlb it was open to the landlord to have 
a fair and equitable rent settled for the 
lands which by that time appear to have 
been brought under cultivation 'but this 
apparently was not done. Instead, the 
plaintiff instituted the present suit in 
September 1916, Munder Singh, with whom 
the settlement was made, died some > ears 
ago and cannot be called as a witness. 
Amar Lall, Patwari, the plaintiff’s servant, 
through whom the settlement was made, 
was not called to dispute the settlement. 

On this evidence there can be no room 
for doubt that the settlement was made as 
alleged by the defendants. Moreover, the 
Record-of -Rights is in their favour and 
raises a presumption which, in my opinion, 
so far from being rebutted, is supported by 
the evidence. The immediate payment of 
rent is not an essential factor in the 
creation of a tenancy. It is by no means 
unusual for waste lands to be granted 
to a tenant by his landlord with a stipula- 
tion that no rent shall be payable 
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until they are brought under cultivation. 
There is nothing in the Bengal Tenancy 
Act which prevents such an arrangement. 
The dehnition ^ of tenant in section 3 (3) 
of the Act is “a person who holds land 
under another person and ie, or but for a 
special contract would be, liable to pav 
rent for that land to that person " 

There is no reason why the landlord 
should not forego the payment of rent in 
the case of waste lands until they are 
made fit for cultivation by the labour of 
the tenant. Such an arrangement is for 
their mutual benefit. The tenant gets the 
use of the land for a limited purpose free 
of rent and gives his labour to render the 
land more productive to his landlord. The 
landlord gets the benefit ol the tenant’s 
labour which improves the nature of the 
land and increases its letting value. 

Heferences to four cases were given in 
the judgment of the learned Subordinate 
Judge in support of Ins view that there can 
be.po tenancy unless there is a contract 
to pay rent. Two of the cases appear to 
be wrong references and as their names 
were not given T have been unable to 
trace them. Of the other two that of 
Lyon^ V. Betfs (i), merely lays down that 
willingness lo pay rent 1 does not make a 
trespasser a tenant. The other Dett 
Natulan Penhad v. Uuhfon (2b is 

an authority for the proposition that bi 
mere request by the plaintilf to the defen- 
dant to give up possession of land and to 
pay the produce or the value thereof during 
occupation cannot be regarded as a 
demand for rent and is not sufficient to 
create the relationship of landlord and 
tenant which is a matter of contract. 
Neither of these cases supports the broad 
proposition that there can be no tenancy 
where no rent is piyable. 

It was finally contended that the settle- 
ment of this land was against the terms 
of the /foctf fiaila which does not permit 
the ficcadar to grant lands at a low rale 
without the consent of the landlord. 
There appear to me to be two answers to 
this argument ; first, the settlemnnt was 
made on the landlord's instructions and, 
secondly, the land was not settled at a low 
rate. The ticcadar^ during the term of 
his lease, could no doubt forego the right 
to receive any rent at all, provided he 
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made no contract which would bind the 
landlord afterwards. In the present case 
he has not impinged on the landlord's right 
to demand a fair and equitable rent when 
the lands are brought, as they now are, 
under cultivation. For the above reasons, 
I am of opinion that the appeal of the 
defendants Nos. 2, 3 and 4 should be 
allowed with costs against the plaintiff. 

1 he decree of the Subordinate Judge 
will be set aside in so far as it finds in 
favour of the plaintiff's right to possession 
of 38 higlia^, 17 catiahs 5 dhurs of the 
laud in suit together with proportionate 
cost?, ard in lieu thereof a decree will be 
entered in favour of those defendants dis- 
misjng the plaintiff’s suit with costs. 

Mullick. J. : — i agree. 

Appeal aHoWed, 
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JWALA Pkasad and Bucknill, JJ. 

(loH-ir Ch India Uafp — Appellant 
V. 

Jana.d'in Prasal Tfiakur and 
Respondents 

Appeals Nob. 178 of 1920 and 111 of 
1921, and Civil Rev. No. 155 of 1921, 
decided on 3rd May 1921, from an Order of 
the Sub'J., Piiineah, dated 19th July, 1920. 

(n) Ltm ifalxon A( t, rlH. 182 - - Ajjpfication for 
tsutv oj notice tv judginent’debtor m stepnn^aid. 

There H nniplc nuthuiity for llie proposition 
that an application for Iho isiiui of notico 
upon judKiucLl debtora m an application in aid 
of execution. [P- 181,0. 2.] 

(b) E,\eciUtoH -Hw judicata. Principle of, 
applies to executvjn'-Civil P, O., S. tU 

Wbtre the Coui t, decided after duo notice 
upon the juduniont-dcbtorH that the execution 
was in order and that it should proceed. 

that the order is binding upon the jodg" 
iDcnt-debtoib It is an order deciding as be- 
tween the parties that the execution was not 
barred by lizuitaiiou Such an older operates 
ns rea judicata and whether right or wrong, the 
ordirT cannot bo challenged in sub^quent exe- 
cution proceedings. rp. iHg. r. 1.1 

(c) Civil P, C S, 147, and O, 4J, B. I^Saecul 
Uon proceedings— Dimiseal for defaulh-No 
appeal lies. 

The order in question was passed in execu- 
tion of tbe decree on account of the default of 
the decree-holder to take certain steps. The 
order was passed in exeention prcceedings bv 
virtue of S. 141 of the Civil in other 

words, the order was similar to what is passed 
account of default of plaintiffs. 
Where the decree-holder failed to take neoes- 
wry steps for the proseaution of bis applies- 
tioa in exeention it was accordingly dismiss- 
ed for default. 

Seldt ^at whether such odsr it an order 
in the suitor in the execution, it is. not at all 
appealable. [P.188,0.8.3 
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(d| EMcuUon— Order disutiasing execution 
jnroceedinge without ftotice to Dccree-hotder 15 
mthoxit jw isdiction—Cinl P, (?., 8. U6 

An order dismissing im execution appliuation 
without *Dotic6 to ducree>h older is without 
jurisdiotioD. No order oau bo passed to the 
prejadica of a party without having }(iveu hiui 
an opportunity to be beard [I* 183, C\ 2 | 

K> SaJutf/, S ’v**i^har I)at/ul and J5. /\ 
Prasad for J), »S. Sinha— for Appellant 

6'. iV. VaUti S JA MuHick — for Res- 
pondents. 

Jwala Prasad, J.: — This appeal arises 
out of an order of the Subordinate Judge, 
dated the 19th July 1920, rejecting the 
petition of the Judgment- debtor-— appellant 
with respect to the execution of the deefee 
obtained by the respondent. 

The only (luestion involved in this 
appeal is whether the execution of the 
decree is barred by limitation. The decree 
was obtained on the 19th of April 1909 and 
was put into execution several times. The 
present execution was levied on the 1 1th 
November 1919. This was within three 
years from the previous execution which 
was filed on the lOlh of April 1917 and 
disposed of on the 1 3th of September 1917. 

Before this execution the decree-holder 
had levied execution of the decree 011 the 
19th December 1913. That execution was 
dismissed on the 27th April 1914 The 
contention of the judgment-debtor is that 
the execution levied on the 10th April 1917 
was barred by limitation and consequently 
the decree-holder lost all right to execute 
the decree on the 11th of November 1919. 

The determination of this question rests 
entirely upon the construction of an appli- 
cation made by the decree-holder on the 
25th April 1914. It is conceded that if 
that application be in aid of execution, 
this execution of the decree-holder which 
commenced on the 10th April 1917 was 
well within time. On the 6th of April 1914 
the Court directed *' Notice to issue under 
0. 21, R. 66, upon the judgment debtors 
fixing 25th May 1914. ** 

l^he decree-holders had put in process- 
lee and notices for the parties. The return 
of notice was received, but the notice was 


not sened, at least upon some of the 
judgment-debtors, and consequenily the 
decree -holder filed the applicaiion of the 
25th April 1914 praying that an order 
may be passed for issue of another notice 
for service upon the judgment debtors 
in the suit and one week’s time may be 
allowed for filing fidbam and notice. 

The learned \ akil on behalf of the 
judgment-debtors contends that this was an 
application simply for lime to file the 
and was not an application pray- 
ing for issue of notices upon the judgment- 
debtors. The plain meaning of the appli- 
cation is that it was for both the purposes 
The notice upon some of the judgiiiont- 
deblors had been retiiined unserved. It 
was, therefore, necessary for the decree-* 
holder to iqiply for the issue of fresh 
notices upon those judgment-debtors. This 
mteipretation is borne out by the oider of 
the Court which runs in the following 
words : - • 

“ Deciee-lioldcib filed a petition for 
issuing fresh notice and prayed for time to 
file notice and process fees. Put up on 
27th April 1914 for orders/’ 

There is ample authority foi the proposi- 
tion that an applicalion for the issue of 
notice upon Judgment debtors is an appli- 
cation in tikl of execution. There can, 
therefore, be no manner of doubt that the 
application of the 25th of April 1914 was 
an applic ation-in-aid of execution. 

Therefore, the application of the judg- 
ment-debtor for execution of the decree 
fi’ed on the 10th of April 1917 was within 
three years from the application of the 25th 
April 1914 filed by the decree-holder in- 
aid-of execution. In this view the present 
execution of the judgment-debtor is not at 
all barred by limitation. 

Supposing, however, that the application 
of the 25th April 1914 was not in aid of 
execution, the judgment-debtors did not 
object to the execution of the decree in 
1917 in respect of notice having been 
served upon them. In the execution of 
1917, (No. 234 of 1917) the Court' directed 
notice to issue under O. 21, R. 22, of 
the Code of Civil Procedure, fixing the 
3rcl May 19 1 7. That notice wks served 
u^n the judgment-debtors on the 23rd 
April 1917. The decree-holder has 
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examined the Court peon and the identifier debtors was disposed of on the'l9th of July,! 


to prove of that notice. The learned Sub- 
ordinate Judge has accepted that evidence. 
He has also considered the objection of the 
judgment-debtors as to why the evidence of 
service of the notice should not be believed. 
The same objection was urged before us, 
but on examination of the evidence in the 
case we are satisfied that the objections are 
unsubstantial and that the Court below was 
right in accepting the evidence of service of 
the notice upon the judgment-debtors. 

Accepting, therefore, that the Judgment- 
debtors had received notice of the execution, 
it was open to them to object to the 
execution of the decree upon the ground 
that it was already barred by limitation. 
This they did not do, and on the 3rd of 
May, 1917 the Court accepted the affidavit 
filed on behalf of the decree -holder in proof 
of service of the notice and directed a writ 
of attachment to issue fixing the 22nd of 
May, 1917. The Court accepted the evi- 
dence on the record that the wiit of attach- 
ment was also served and directed on the 
12th of June, 1917 notice to issue for the 
sale proclamation under O. 21, K. 66. 

Therefore, not only the notices were 
served upon the judgment-debtor under O. 
21, K. 22, but also the writ of atlachment 
was served upon the spot. The Court, 
therefore, decided after due notice upon the 
judgment-debtors that the execution was in 
lorder that it should proceed. That order 
jis binding upon the judgment -debtors. It 
|is an order deciding as between the parties 
Ithat the execution was not barred by limi- 
jtation. Such an order has been held to 
[operate as res judicata, and whether right 
lor wrong, the order cannot be challenged in 
(subsequent execution proceedings. 

The result is that it is not open to. the 
Judgment-debtors now to challenge the 
execution of the decree filed in 1919 that 
the decree was barred long before the 
present execution. 

The result is that we accept the view 
taken by the Court below and dismiss the 
appeal with costs. 

The decree-holders* trouble does not cease 
with the disposal of this appeal, for wf. find 
that after the objection of the judgment- 


1920 and the execution was directed to 
proceed, the execution was dismissed as 
being infructuous on the 8th of May, 1921. 
The decree-holder has, therefore, ‘come to 
this Court aggrieved by the order of the 
Subordinate Judge, dated the 6th May, 1 921, 
passed by the Subordinate Judge both in 
appeal and in revision The order of the 
Subordinate Judge is in the following 
words: 

“Decree-holder takes no step, though the 
case was fixed for yesterday when I was 
busy with sessions. The execution case is 
accordingly dismissed as infructuous.’* 

The order in question is not appealable. 
This kind of order is not included in the list 
of orders in O. 43, R. 1, and no order 
unless included in that list isappealable.The 
order in question was passed in execution 
of the decree on account of the default of the 
decree-holder to take certain steps. The 
order was passed in execulion proceedings 
by virtue of section 141 of the Code of 
Civil Procedure, in other words, the order is 
similar to what is passed in suits on ac- 
count of default of plaintiffs. Here, the 
decree -holder failed to take necessary steps 
for the prosecution of Ins application in 
execution and it was accordingly dismissed 
for default. Whether this order is an order 
in the suit or in the execution it is not at all 
appealable. Mr. Kulwant Sahay concedes 
that the preliminary objection of the res- 
pondents that the appeal is incompetent 
must prevail. The appeal is, therefore, 
dismissed. 

Knowing of this difficulty Mr. Kulwant 
Sahay has also preferred an application in 
revision. The question then is whether 
the order of the 6th of May was without any 
jurisdiction or jurisdiction was exercised 
illegally or with material irregularity or 
whether the Subordinate Judge failed to 
exercise the jurisdiction vested in him by 
law. On the 28th of April, 1921 the decree- 
holders filed process fee and notice. The 
Court directed notice to issue under 
O. 21, R. 67, fixing the 9th of May, 1921 
for its return. In the meantime, notices 
were returned unserved, and on the 
4th of May the Court passed the 
following order: — “Notices returned 
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unserved. Judgment'debtor No. 2 refused 
to take notice as there is mistake in his 
name in the notice. 'Fhe notices of other 
judgment-debtors not served, there was 
no dtifeaent go^Jiwara. Decree-holder to 
take necessary step by to-morrow.** 

On the 6th of May the Court passed 
the order with which we are concerned. 

'* Decree-holder takes no step though 
the case was fixed for yesterday when I 
was busy with sessions. The execution 
case IS accordingly dismissed as infruc- 
tuous.” 

Now, the date fixed for the return of 
notice was the 9th of May 1921 and that 
obviously was done in the presence of 
the decree-holder, for upon his filing pro- 
cess-fee that order was passed. The 
orders of the 4th and the 6th of May do 
not appear to have been passed with the 
notice and knowledge of the decree-holder. 
The order sheet does not show that any inti- 
mation was given to the decree-holder or his 
Pleader. On the other hand, column 4 of 
the order-sheet does not contain signature 
of the decree-holder's Pleader. 

The order of the 4th of May directed 
the decree-holder to take necessary steps 
by the next day. Such an important order 
requiring a party to do something must 
necessarily have been signed by the 
Pleader of that party. The rules of the 
High Court on the subject are explicit 
and column 4 is expressly designed for 
that purpose. The decision of xthis Court 
in the case of Ram Sukul v. Kesko Prasad 
Singh ID has concluded the matter. On 
behalf of the decree -holder an affidavit 
has been filed stating that they had no 
knowledge or information of the orders of 
the 4th and the 6th of May. There is no 
counter-affidavit filed on behalf of the 
judgment- debtors and the record of the 
Court, namely, the order sheet in ques- 
tion supports the statement of the decree- 
holder. 

Therefore, it must be held that the 
orders of the 4th and the 6th of May were 
passed behind the back of the decree- 
holder axyd the case was taken up without 
notice having been given to the decree- 
|bolder. Such an order is without jurisdic- 
|tion. No order can be passed to the pre- 
Ijudice of a party without having given 
him an opportunity to be beard. The 
order in question was al so irregular, 

(l) (1918)8 P.L.J. 818-4P.ri.W. 78-13 
1.C 926 (F.B.) 


inasmuch as the return of notice was 
fixed to be taken up on the 9th of May. 
It was taken up and disposed of long 
before the said date. Considering all the 
circumstances we have no hesitation in 
holding that the order of the 6th of May 
1921 must come within the purview of 
the revisional power of this Court and 
is one which, the justice of the case 
demands, must be set aside. 

We, therefore, set aside the said order 
and direct execution to proceed in con- 
tinuation of the order of the 28th of April 
1921, allowing an opportunity to the 
decree-holder to have notice under O. 21, 
U. 66 served upon the party and to 
take such legal steps as he may be entitled 
to in prosecution of the execution of his 
decree. In the circumstances of the case 
we mak3 no order as to costs both in the 
decree-holder's Appeal No. Ill and Civil 
Revision No. 55, and direct that each 
party should bear its own costs. 

It is necessary that in this case notice 
of every order must be given to the parties 
and their signatures or those of their 
Pleaders must be obtained on the orders, 
inasmuch as the decree is an old one of 
1909 and is about to be barred altogether 
by 12 years limitation. If the parties or 
their Pleaders refuse to sign, the Court 
must make a note to that effect. 

Bucknill, J.— I agree. 

Order set atide. 
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CouTTs AND Das, JJ. 

Kvldip Singh and others — Defendants- 
Appellants v. 

Ram Sewak Singh and others — Plaint- 
iffs-Respondents. 

Appeal No. 938 of 1920, decided on 
l6th April 1922 from a decision of the 


Dt. J., Gaya. 

Adverse Possistion — Joint collection of rent 
proved -^Failure to pay ehares does not amount to 
asserting adverse claim* 

Where there is Joint colleotion of rent any 
failure to deliver to the plaintiffs their share 
of the rent oan hardly be held to amount to 
assertion of adverse title or to diapossession 
until it is shown that the plsintiffa* title was 
definitely denied, [P. 184, G, 2 ] 

MuUickt 8, N. Rai and S* N* Beso—^ 
for Appellants. 

Manuk and Y. K. Prasad — ^for Respon- 


dents. 


CouttSf J — ^This appeal arises out 
of a suit for recovery of possession 
of a 2-anna8 share in village 
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^Ianlkpore on the allegation of the 
plaintiffs’ ijara right. It appears that the 
plaintiffs’ ancestor took a 2-annas 
tjara from one Fazal Hussain who had a 
4-annas mohararl interest in the village. 
This was in the year 1879. 

In 1882 the defendants’ ancestor pur- 
chased Fazal Hussain’s ’ 4 annas mnkar^ 
ran but before this date Fazal Hussain 
had mortgaged his remaining 2 annas to 
the plaintiffs’ ancestor. In the year 1897 
the plaintiffs sued on the mortgage and 
got a decree, and the position of the 
parties now is, that the plaintiffs are the 
2 annas ijara IcbV^ and the defendants are 
the 2 annas mo^.nruridarf;. This suit was 
decreed in the Court of first instance and 
this decree was upheld on appral by the 
District Judge. The defendants have now 
appealed to this Court. 

The point taken in appeal is that the 
suit being one in ejectment the plaintiffs 
mpst show possession within 12 years and 
it is contended that on tlic finding of the 
District Judge the suit is governed by the 
Full Bench decision of this Court in rase of 
ShivO, Pr isafl Singh V. lUra Singh (1) 
and that the plaintilf’s suit must fail. 
The finding of the Distric t Judge on 
this point is as follows: 

“ On the evidence I feel constrained to 
agree with the Subordinate Judge that 
neither party has satisfactorily pro\ed 
his possession during the period between 
1304 and 1315.” But the District Judge 
has brought to his aid the title which the 
plaintiffs admittedly had in the year 1304 
and has decreed the plaintifis ’ suit. The 
learned Vakil for the appellants contends 
that the learned District Judge should not 
have brought to his aid the title of the 
plaintiffs and for this he relies on the Full 
Bench decision already referred to, where 
the learned Judges have said : ‘If it is 
found that the evidence produced by both 
the plaintiff and the defendant as to 
possession is unworthy of credit the 
plaintiff’s suit must fail, inasmuch as the 
presumption which arises upon proof of 
title cannot be called in aid to give weight 
to evidence unworthy of credit any more 
than if no evidence at all had been given. ” 

On the other hand, Mr. Manuk appear- 
ing on behalf of tha respondents relies on 
that portion of the judgment of the Full 

[inwaiTe P L 078ii¥p.L.T 4S7 *62T^. 
1-1031 P.H.C.C. 305 (F3.). 


Bench where the decision in the case of 
Mahdrajah Koowur Baboo Nitrasur Singh 
V Bub a Nund LaU Singh (2) is relied on, 
vizt “ Where there is evidence on both 
sides of more or less equal weight so as to 
create a doubt as to where the truth lies, 
the probabilities may be regarded and may 
supply the additional weight necessary to 
turn the scale in favour of one side or the 
other. ” 

In the present case it is somewhat 
difficult to discover under which of these 
categories the finding of the learned 
District Judge comes, and if this appeal 
had to be decided on this point alone I 
should be inclined to direct that the appeal 
be remanded for clear decision by the 
District Judge. The appeal before us, 
however, must be dismissed on another 
ground. 

The position of the parties, as I have 
already said, is that the plaintiffs are 
ijarndnri* in respect of 2 annas and the 
defendants are m d'nraridars of another 
2 annas. There was a partition between 
the'defendants and their co sharers and the 
learned District Judge says that, “ It is 
admitted that up to the time of the Civil 
Court partition collection was (Joint) ” 

No question of limitation therefore, can 
arise, because the collection being joint 
there could be no ad\erse possession by 
the defendants until, at all e^e^ts, the year 
1906, and 1906 was wfilhin 12 years of the 
institution of the suit. As the learned 
Distiict Judge says If there was joint 
collection at the time then any failure to 
deliver to the plaintift's their share of the 
rent can hardly be held to amount to 
assertion of adverse title or to disposses- 
sion until it is shown that the plaintiffs ’ 
title was definitely denied. ” 

The decision of the learned District 
Judge is certainly correct and I would 
dismiss his appeal with costs. 

Das, J — I agree 

Appeal ditmissetL 


(2) (1869-rtl) 8 M.I.A. 199-1 W.R. 51- 
1 Sulhi-r 20-1 Sar. 744 (P.C.) 
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♦ * A. I. R. 1923 Patna 185 (1). 
(Special Bench) 

Dawson-Miller. C. J., Mullick ano 
Kulwakt Sahay, j j. 

(Muhhta'i^ Manzur ul-Haq ... Pofcifeioner 
V. 

King-Emperor ... Respondent 

M. J C. No. 122 of 1922, decided on the 
18th December, 1922. 

Legal Practitioners Act, 8. 14 — Inquiry by 
supertcr Gourt is invalid. 

Where the oflenoes with whioh the MakhUe 
is oharged were not committed in the Qoart ot 
the Seesiona Judge at all, but were committed 
tu the Magiatrate'e (>oait« 

I£ id the enquiry oontamplated by aeotion 14 
muat be made by the preaiding officer of the 
Court in whioh the miaoonduot waa alleged and 
not by the preeiding officer ol a superior Court. 
The High Court, when the matter wai referred 
to It, rofviaed to take action upon that account. 

[P. 185 , a a] 

Navesh Ghandra Sinha, Netai Ghandra 
Ghosh and Nirod Ghandra Boy — for the 
Petitiontr. 

Dawson -Miller, C. J. : — The pebibion- 
er in bhis case is a Mukhtar praobising in 
the Disbriob of Bhagalpur. Ho was charg- 
ed by bho Sessions Judge wibh cerbain 
offences under bhe Legal Praebibionors Act. 
The offences were of such a nabure bhab 
bhey camo wibhin clause (a) or (b) of sec- 
tion 13 of bhab Act. The offences, if bhey 
were committed at all, were committed in 
the Court of bho Sub-divisional Officer dur- 
ing bhe course of a criminal prosecution. 
The criminal case was eventually com- 
mitted for trial bo bhe Court of the Sessions 
Judge. The Sessions Judge afterwards 
drew up a charge under section 14 of the 
Legal Practitioners Act against bhe Mukhtar. 
The nabure of the charge speaking generally 
was bhab the Mukhtar had, in the course of 
the criminal proceedings before the Sub- 
divisiooal Officer, filed certain documents 
on behalf of the complainant in that case 
without having proper instructions and 
without being engaged as a Mukhtar in the 
case. It is unnecessary to go into tho 
facts in connection with the «harges against 
the Mukhtar and we have purposely refrain- 
ed from dcgDg so, but it seems to us that 
the point raised on his behalf in the present 
proceedings, namely, that the Sessions 
Judge bad no jurisdiction to take action 
under section 14 of the Legal Piactitioners 
Act must succeed. The offences with 
which the Mukhtar is charged were not 
coamitted in the Court of the Sessions 

lOQfttP— 94 


Judge at all. They were committed Inl 
the Magistrate’s Court and it seems to usl 
that the case is governed entirely by the! 
decision in King-Emperor v. Satyendra 
Nath Bay (l). That was a case where the 
enquiry contemplated by section 14 of the 
Legal Practitioners Act was made not by the 
presiding officer of the Court in whioh the 
misconduct was alleged bub by the presi- 
ding officer of a superior Court and in that 
case the High Court, when bhe matter waa 
referred to it, refused to take action upon 
that account. In these oiroumstanoes it 
seems to us that according to the ruling of 
this Court bhe learned Sessions Judge had 
no jurisdiction to hold bhe enquiry and the 
proceedings ought bo be set aside. 

Prooeedings quashed, 

a) <1920) IP Tj T. 879=67 1. 0.977=5(1990) 
Pak H. 0 0. 236=9 1 Or. L. J. 618 
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(Special Bench) 

Dawson-Millbr, 0. J., Mulliok and 
Kulwant Sahay, JJ. 

In the matter of Madhava Singh, Vakil. 

Miscellaneous Judicial Case No. 149 of 
1922, decided on bhe 18th December, 1922 . 

Legal Practitioners Act, 8 iQ-'Warning in not 
sufficient punishment for defying lavr^Dutiee of 
a Vakil are discussed. 

Where ik ii pecfeotly oleav that a vakil bad 
deliberately taken the law into hie own bandi 
and de6ed the ordere of oonstitnted antbority, 
and where be expreieed no regret for hie pait 
oonr^not and has given no aeinranoe as to his oon- 
duot in the fntnre. 

Held warning would not be laffiolent paniih- 
ment. Advooatee and Plradefe'are a privileged 
olasa enrolled not only for the parpote of ren- 
dering aesiikaDoe to the Ooncts in the adminii- 
itakion of jaekioe, hnk also foe giving profee- 
lional advice, for whioh they are entitled to 
be paid, to those members of the pablio who 
require their aervioes. Their poiition, training 
and praotioe give them immense Inflaeooe with 
the pablio and their example mnat neeeBfailly 
have a maoh greater eflaot whether for good or 
for evil than the example of those who do not 
ooonpy this privileged position. It is not neees- 
eary in ordei to enable High Oonrt to exercise its 
juried lotion that any offence should have been 
committed, nor is it ncoessary that what the 
plead sr had done should snbjsot him to anything 
like general infamy or impntation of had 
obaraotar. [F. 187, Cl. 1 A 9.] 

Purnendu Narayan Sinha^ior Vakil. 

Sultan Ahmedt Government Advocate^ 
t0r the Crown, 
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Dawson- Miller, C. J. ; — In this case, 
Babu Madhava Singh, a Vakil of this Court 
ordinarily practising in the District Courts 
ol Saran, having been enrolled in the Cal- 
cutta High Court in the year 1913, has 
been called upon to show cause why he 
should not be dealt with and either re- 
moved or suspended from ptactice under 
the powers conferred on the Court by cL 8 
of the Letters Patent. It appears that in 
January last Babu Madhava Singh was tried 
and convicted of an oftence under sec. 17, 
ol. (2) of the Criminal Law Amendment 
Act, 1908> and was sentenced to one year’s 
simple imprisonment. The sentence was 
afterwards reduced by the Local (iovorn- 
ment to six months. S. 17, cl. (2j of the 
Criminal 'Law Amendment Act provides : — 

“ Whoever manages or assists in the 
management of an unlawful association or 
promotes or assists m promoting a meeting 
of any such association or of any members 
thereof as such member, shall be punished 
with imprisonment for a term which may 
extend to three years or with fine, or with 
both,” 

It appears from the decision of the 
Magistrate before whom Babu Madhava 
Singh was tried and convicted than there 
were certain persons known as the Sewak 
Dal volunteers and by a notification in 
December last these volunteers wore de- 
clared by the Local Government to be an 
unlawful association within the meaning of 
Part II of Act XIV of 1908, the Criminal 
Law Amendment Act. Notwithstanding 
this notification a meeting was held at 
which a large number of persons weie pre- 
sent and I have ao doubt many of thorn, 
if not most of them, belonged to the 
Sewak Dal volunteers. At that meeting 
speeches were made in direct defiance of 
the notification and the persons present 
were invited to enrol themselves as volun- 
teers. Two other persons were tried and 
convicted along with Babu Madhava Smgh. 
The learned Magistrate said that he ap- 
peared to be the most educated of the ac- 
cused and although the speech he made on 
that occasion was not the principal speech 
still he was convicted and given the same 
sentence as the other two. After he bad 
served his sentence he applied for renewal 
of bis clerk’s license and the matter was 
brought to the notice of the Court by the 
District and Sessions Judge of Saran. The 
Court thereupon issued notice to hiba 


asking him to offer any explanation which 
he might be in a position to make both of 
his past conduct and his future attitude 
towards offences of the nature of which he 
had been convicted. In reply to that notice 
he stated that the action for which he was 
convicted was done in perfect good faith for 
ho sincerely believed that it was necessary 
in those days to enlist volunteers for the 
preservation of peace in the district, that 
the restriction of the enrolment of volun- 
teers was unnocessary in the District of 
Saran, a fact of which he held a sincere 
conviction and ho adds that the lack of 
necessity for restricting their enrolment 
was proved by the fact that the restriction 
was withdrawn a few days after his arrest. 
Ilo thon concludes by saving that his 
conviction was on a matter of o])inion 
which does not come under the purview of 
the Legal Practitioners Act. Then as 
regards his future attitude he says that he 
does nob intend to commit any offence 
against any law. 

Beading that answer I cannot help think- 
ing that the attitude of the Vakil is that 
the orders of the Local Government declar- 
ing the volunteers to ho an unlawful 
association are altogether unnecossaiy and 
unwarranted and that bo himsfdf knew 
much better than the Local Government 
whether such an order ought to have been 
issued and knowing that snch orders were 
unnecessary and unwarranted he felt per- 
fectly justified in defying them and in 
taking part in a meeting with the object of 
enrolling further volunteers in an associa- 
tion w’hich had been declared to bo an 
unlawful association and that the whole 
matter was merely one of opinion in which 
he was entitled to put forward his opinion 
even against the orders of constituted 
authority There is not a word in his 
reply which indicates that he feels any 
sense of regret for having done acts which 
undoubtedly amount to dt^fiance of the 
law, or that he intends in future to refrain 
from any such off('nco It is quite obvious 
that whether for political considerations or 
for any other reason, if wo take the law 
into our own hands and say what we shall 
do and what rve shall not do notwith- 
standing that there may be a prohibition 
under the law against doing certain acts, 
all good Government in the country would 
come to an end and a state of anarchy and 
chaos would exist, and I cannet help regret- 
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ting febafe this young man who was enrolled 
as a Vakil in 1913 due^ not even no^^ rea- 
lise the exact nature of the oft’enco which 
he has undoubtedly committed. On his be- 
half tc^day Kai Bahadur Purnendu 
Narayan Singh has appeared and even now 
no expression of r.^grot is put forward on 
his behalf, but it has boon oonbondod that 
upon the facts disclosed in the Magistrate’s 
judgment there really was no offence 
committed undoi S. 17, Cl. (2J of the 
Criminal Law Amendment Act and that 
it has not been piovod that the meeting 
in which ho took jiait was really a meeting 
of the a'^sociation which had been pie- 
scribed and declared an unlawful as- 
sociation by the Local Govern mont. Who- 
there such a case could bo made out or not 
must depend upon the ovidenco in the case. 
On fuithei consideiation, the learned Rai 
Bahadui did not puisuo the matter or take 
us through the evuhmco before the Magis- 
trate, because it was pointed out to him that 
whether oi not the Vakil was guilty of an 
offeree iindei that section it is perfectly 
clear that he had deliberately taken 
the law into his own hands and deiied the 
orders of constituted authority. 

In these circumstances it seems to 
me that it would bo impossible for us 
to take the coin so which I cjitamly 
had in mind to take at one time, had 
the Vakil appeared and exjiresscd legret 
foi his past conduct and given some assu- 
rance as to his conduct in the future. In 
such a case he might have been content 
bo let bun oh with a waiuing and to accept 
his assurances as to his future conduct, bub 
having regard to the attitude which he has 
taken thiougliout, I do not think that wu 
should be justilied in acting m such a 
manner. With n'gard to the actions of per- 
sons in the position of a Vakil who is an 
officer of the Court and who holds a ro'^iion- 
sible position and who certainly ought to 
uirhold the preset vation of law and oidor, 
I do not think I can do better than refer to 
the words of the learned Chief Justice 
of the High Court at Bombay in a 
recent case which was heard in October 
1919. 'lire learned Chief Justice in a very 
similar case to tht present said: — 

“ Advocates and Pleaders are a irrivi- 
leged class enrolled not only for the 
purpose of rendering assistance to the 
Courts in the administration of justice, but 
also for giving professional advice, for which 
they are entitled to be paid, to those 


members of the public who require their 
sei vices. Their position, tunning and prac- 
tice give them immense iniluonce with the 
public and their example must necessarily 
have a much greater effect whether for good 
or for evil than the example of those who 
do not occupy this privileged position. It 
is not necessary in eider loi us to bo able 
to exercise our jurisdiction that any offence 
should have been committed, nor is it 
ncc('ssary that what the Respondents have 
done should have subjected them to any- 
thing like genoial infamy or imputation of 
bad charactci.” 

I enbiiely agree with the romaiks of the 
learned Chief Justice in that case and 
desire to impress them upon the Respond- 
dent in this case. In those ciioumstances 
although I have already stated I should 
have been willing had the Respondent 
shown a different attitude to let him off 
with a warning, I think that the least wo 
can do is to suspend him from practice for 
a period of six months from this date. • 
Mu Hick, J. — I agree. 

Kulwant Sahay, J — I agree. 

Order accordingly. 
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JwALA Prasad and Kda^i, JJ. 
Mahomed Yahub and others ... Plain* 
tiffs-Appidlants 


V. 

Abdul Quddus and others ... Defend- 
ants-R^spondents. 

Appeal No. 82 of 1919, decided on the 
2nd August, 1922, against the decree of the 
Sub. J. of Saran. 

(a) Ccniracl Act, 8 12-^WeaTtnm of mind is 
vot ^ufficimt — Incapacity to mder^fand bustniii 
and to form rational judgment is iha test of 
msoundness. 

Tbe teat of Boundoess of mind ia tbat the per- 
son ia oapskblQ of un'^eiatandicg the baslneas and 
of forming a rational jadgn^ent aa to its efleot 
upon biB iah^r.et. There bemg a presumption in 
favour of eanity, the poraon who reliea on tbe 
anBOUDdneaa of mind must prove it aufiEloiently 
to eatipfy tbia teat. Mere weakneaa of mind is 
sot pu£Qoh st AUhougb it ie not neoeaaary to 
prove uitsr mental darkness or oocgenital idiooy* 
the party alleging must sstabliab that the per- 
son was incapable of underatanding.buaineBB and 
forming rational jadgment ae to Its efleot 

[P. 103.0, 1.3 


lb) Benami-^lniiniion to gift pretumid. 

Whare tbe father purobased the peopaftj itt tbe^ 
name of the eon but with the fatbei'e money and 


the intention was to make a gift to eon and the 
interest wai acted upon. ^ „ 

Held it ie » gilt to.Ahe eon. [F. 194, 0. 1.] 
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(o) Oonlract S. 16— 

Wh«ra the old donor waa loaing the strength of 
his mind and body* bat waa able to execoiae an 
independent and loteliigeat mind over what he 
wai doing, and was taking great interest in his 
afiairi, and vrhatever weakness he might have 
shown m other direotiona, he showed strength of 
mtod in dealing with his propeitiee and busmeae, 
and waa not anmlndial ol the interest oi his 
other Bona. 

Held It la imposiible to contend that he eze. 
oated the dooameuta on aooount of any undaa 
inflaenoe bioaght to bear npon him or without 
hii underatanding the pros and com or the 
tiansactioni. [P. 194, 0. 2 ; P. 196, 0. l.J 

Hasan Jan and Janah Kishore — for 
Appellant. 

P. S. Sent Hyder Imam, Syed Muham- 
mad Tahir, Kailaspati, 8, C. Mozumdar 
and Sambhu Saran — for Bespondents. 


Jwala Pjrasad, J.— This appeal arises 
out of a suit for recovery of properties, 
moveable and immoveable, mentioned in 
Schedules 1, 2, 3 and 4 of the plaint, 
with the exception of the shares m Mouza 
Madarpur, Pargana Goa, Touzi ISo. 2569, 
and Ghandpura, Touzi No. 2370, i with res- 
pect to which the plaintiffs prayed for 
confirmation of their possession upon an 
adjudication of their right thereto and on 
invalidating the deeds mentioned in para- 
graphs 10 and 15 of the plaint. 

The facts of the case have been fully and 
loarly given in the judgment of the Court 
b elow, which may safely be adopted for the 
purpose of this appeal. The following 
geneology will show the relationship of the 
parties ; — • 


Moulvt IMDAD HOSBAIN. 


died on 26kh January 1915 

— j . 

Moulvi MouM Hafia 
AlPHuBgain Mahammad Muhammad 


I 


r 


Yakab. Yuaul. 
plaintiflHo. 1 delendan^No. 6 


Moulvt Uhfaq Moulvt Abdul 
Baz^k, 

plaintiff Bo. 2. 


Moulvi Moulvt Abdul 

Abdul Wahab, Aalz, 
defendant died on 16th 
No. 7. January 1912— 

Muaammat Bibi 
Azmat, 

defendant No. 6, 

J 


r 


Abdul QuddUB, Abdul Waddud, Fakhruddin, Bibi Zohra, Mohiuddin. 

defandant No. 1. defendant No. 2. defendant No. 3. defendant No. 4. 


The two plaintiffs are the sons of one 
Imdad Hossain. Defendants Nos. 1 to 3 
are the sons, defendant No. 4 is the daugh- 
ter, and defendant No. 6 is the widow of 
Moulvi Abdul Aziz, the youngest son of 
Imdad Hossain. Defendants Nos.' - 6’and 7 
are two other sotfk of Imdad Hossain. lui- 
dad Hossain had two more sons with whom 
w© are not concerned in this litigation. In 
all he had seven sons. He died on the 
a6th of January 1915, at the age of about 
97 years. His wife bad predeceased him 
in 1891. He had during his lifetime ac- 
quired eonsiderablo property by his own 
exertions. On the iHh of February 1887 
he divided by a deed of partition (Exhibit 
14 ) the bulk of the properties acquired by 
him up to that time amongst all his seven 
sons, keeping some of the properties for 
himself. Moulvi Abdul Aziz, however, lived 
with his father, while all the other sons 
lived separately from him. 

The plaintiffs’ case is that Abdul Aziz 
Ihaheged his own properties as well as tlxe 


properties and business of his father from 
1888 up to September 1911, and as his 
father advanced in age he became weak 
mentally and physically, and in the last two 
decades of his life lost his senses and became 
of unsound mind and incapable of mana- 
ging his affairs. Moulvi Abdul Aziz, taking 
advantage of the unsoundness of his mind 
and exercising undue influence over him 
caused several deeds to be executed by his 
old father in his favour, which deeds are 
invalid and without consideration. Moulvi 
Abdul Aziz died on the 15th of January 
1912. The properties left by him and de- 
tailed in Schedule 4 of the plaint were in- 
herited by defendants Nos. 1 to 6 and his 
son, Mohiuddin, since deceasecL and his 
father, Moulvi Imdad Hossain, has his legal 
heirs. A few days after the death of Abdul 
Aziz, his son Mohiuddin also died. Imdad 
Hossain, as grandfather of Mohiuddin, 
received 2/ 3rd of the share inherited by 
Mohiuddin in the properties of his father, 
Abdul Aziz. At that time defendants Nos, 1 



1S23 


MAHOMED YAKUB V. ABDUL QUDDUS (Jwala Prasad, J.) Pattia i89 


to 5, along with Shaikh Mohammad, bro- 
ther-in-law of Abdul Aziz, used to live with 
Moulvi Imdad Hossain. Shaikh Moham- 
mad also took advantage of the insanity of 
Moulvi Imdad Hossain and , by procuring 
recommSndation of the local authorities of 
Ohapra for the time being got a hibanamaht 
dated the lOth March 1912 (Exhibit 16), 
executed m favour of defendants Nos. i and 
2 and defendant No. 4 step-children of de- 
fendant No. 6, in respect of the share 
which Imdad Hossain had received by in- 
heritance from Moulvi Abdul Aziz. After 
the death of Abdul Aziz, defendant N'o. 1, 
his son, and defendants Nos. 6 , and 7 
gained influence fox some time over 
Moulvi Imdad Hussain. Defendant No. 6 
got a hibanamali (Exhibit 9)i dated the 
26th April 1912, executed in respect of the 
properties situate in Patna. Defendant 
No. 7 got a mukarrarit dated the 4th July 
1912, executed in respect of Mauza Hu- 
kam, at a low jama. Both the defendants 
Nos. 6 and 7 got a takstknamaht having 
the force of a wasiatnamah, Exhibit 2, 
dated the 18th January .1913, executed in 
respect of the entire property which was 
in the name of Abdul Aziz with the excep- 
tion of the properties allotted to him by 
the deed of partition (Exhibit 14J, dated 
the 17th of February 1877, Afterwards, 
defendant No. 7 got a mortgage-bond 
(Exhibit 15), dated the 15th June 1913, 
executed in ins favour by Moulvi Imdad 
Hossain and Anally, they gob a hibanamah, 
dated the 11th April 1914, executed in 
their own favour, but the said deed was not 
registered as Moulvi Imdad Hossain was 
nob in his senses. 

The plaintiffs impugn all the aiore- 
said deeds in favour of Abdul Aziz, or 
in favour of the defendants, in the case, 
as having been executed when Imdad 
Hossain was “insane” and as being invalid 
and ‘^null and void” in consequence, and 
assert that by these deeds neither the right 
nor the possession of Moulvi Imdad Hossain 
was transferred in the properties mentioned 
in Schedules 1, 2 and 3 which belonged to 
him, or in the property of Abdul Aziz 
menbionedp in Schedule 4 to the extent 
of the share inherited by him therein after 
the death of Abdul Aziz in 1912. The 
plaintiffs, therefore, state that after the 
death of Imdad Hossain, they being the 
sons of Imdad Hossain, became entitled 
to possession of their legal shares in the 
properties mentioned in iibe aforesaid 


Schedules by right of inheritance; bub that 
the defendants were wrongfully in posses- 
sion of the plaintiffs’ share. Hence the 
plaintiffs seek bo recover possession of their 
share in the said properties by declaring 
their right and title therein and by invali- 
dating the aforesaid deeds detailed in 
paragraphs 10 and 15 of the plaint. With 
respect bo their shares in Mouza Madarpur, 
Pargana Goa, Touzi No. 2569, and Chand’ 
pura, Pargana Goa, Touzi No. 2370, they 
allege that they are in possession and hence 
they want their possession bo bo confirmed. 
They also pray for mesno profits from the 
date of the institution of the suit up to tho 
date of realisation. They claim that, as 
Imdad Hossain was insane from 1892 up 
bo his death on the 28bh of January 1915, 
the said peiiod should nob be taken into 
account while considering limitation. 

The plaintiffs’ claim is resisted mainly 
by defendants Nos. 1 to 5, the heirs of 
Abdul Aziz. They plead that the suit was 
barred by limitation and the rulo of estibp* 
pel, and that it was bad for misjoinder of 
parties and causes of action. On the facts, 
they deny that Moulvi Imdad Hossain was 
isane or of unsound mind and incapable 
of managing his affairs. They assert that 
he was a shrewd man of business, was 
managing his own properties as well as 
the properties of his son, Abdul Aziz, and 
that he executed all the deeds in question 
of his own free will and accord while in 
full possession of his senses and received 
good consideration for each and every 
one of them, and that no fraud or undue 
influence was ever exercised upon him, 
and that the deeds were always acted 
upon and arc valid and binding upon 
the plaintiffs. In short, they say that the 
plaintiffs are not entitled to any relief. 

Defendants Nos. 6 and 7 also put in 
separate written statements. They sup- 
port the deeds that were executed ,by 
Imdad Hossain in their own favour, bub 
dispute the validity of the deeds in favour 
of the ancestor of defendants Nos. 1 to 5. 
In the Court below the following issues 
were raised by the parties : — 

“1. Whether the suit is maintain- 
able?” 

“2. Whether the plaintiffs have got 
any cause of action for this suit ?” 

.“3. Whether the suit is barred by 
limitation ?” , 
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“ 4. Whether the suit is barred by the 
principle of estoppel ? *' 

5. Whether the suit is bad foi mis- 
joinder of parties and of causes of action? ” 
‘0. Was Moulvi Imdad ilossain a 
person of unsound mind as alleged m the 
plaint and was he not competent to exe- 
cute the deeds in question ” 

'* 7. Were the d-oeds sought to bo set 
aside executed under unduo inlluonco and 
were they brought about by fiaud ? ” 

" 8. Were the said deeds executed for 
consideration and wore they acted upon ? 
If not, are they valid and binding ? 

Issues Nos. 1, 2, 4 and 5 are pleas in bar 
of the plamtids’ suit. They were decided 
in their favour and we are no longer con- 
cerned with them. 

Issues Nos; 6, 7 and 8 wore decided by 
the Court below against the islainfeih’s and 
m favour of the defendants. As a result 
of his finding on those as well as on Issue 
No. 3, the learned Suboidinate Judg^ 
l^he plaintiffs’ suit. Hence this 
appeal by the plaintiffs 

With leference to Issue No. G, the learn- 
ed Subordinate Judge has recouled the 
finding that, 

Imdad Ilossain was not of unsound 
mind and incompetent to oxocute the deeds 
sought to be sot aside in the suit. ” 

Ho has arrived at this finding upon a 
thorough review of the evidence and the 
facts and circumstances of the case. Ihe 
question of insanity of Imdad Ilossain was 
first raised at the time when he executed 
a deed of gift in favoiu of defendants Nos. 
G and 7 in April 1914. Ihe Sub-Brgistrar 
refused to legistcr the deeds and his order 
was upheld by the District Kegistiar 
(Kxhibits 20 and 21); This led to an 
application being made by Mohammad 
Ayub, son of plaintiff No. 1, before the 
District Judge of Saran, under Act IV of 
1912, for his appointment as guardian of 
Moulvi Imdad Hossain on the ground of 
the latter’s insanity. The District Judge 
refused the apiilication by his order (Exhi- 
bit A), dated the 29th Juno 1914. 

The retired Assistant Surgeon, Babu 
Upondra Naram Eai, who has been examin- 
ed in this case as P. W. No. 3, and Major 
F. P. Commor, I. M. S., wore examined 
as witnesses in that case Their certifi- 
cates and deposition in that case are 
Exhibits No. 27-K., and 84 respectively. 
In the opinion of the Assfetant Surgeqn, 
Imdad Hossain was suffering from 


“ softening of the brain, ” and was not cap- 
able of managing his own estate. This was, 
according to him, due to senility or old 
age : {iide his certificate. Exhibit 27, and 
his deposition in the Lunacy Ca?e, Exhi- 
bit R. and his deposition as witness No. 3 
in this case). On the other hand, the 
Civil Surgeon and Dr. K. C. Das, after 
testing his mental powers in several ways, 
stated in their certificates : — 

“ His mental powers are good for a man 
of his ago and his power of reasoning clear 
and logical. ” 

The Civil Surgeon confirmed this opinion 
by his evidence (Ex. 34, dated the 28rd of 
June 1914) in the Lunacy Case. I would 
quote some passages from his deposition, 
Says the Civil Surgeon — 

“ He answered ejuestions intelligently 
and logically without exception. I asked 
him how he lived, what he ate, the time 
of year, the time of day. I asked if he 
had any case. lie said a case was pending 
regarding his property. Ho wished to leave 
property to two sons whom he named 
(Wahab and Yusuf) because his other sons 
had already had property left them ; that 
ho bore them no ill will. I asked other ques- 
tions too. I should think he would transact 
business with great difficulty and very 
badly owing to his infirmity, by which I 
mean the weakness of his mind and body, 
due to old age. He is extremely infirm in 
body and is also infirm in mind, 1 should 
call it senile mental infirmity. Ho would 
be much more easily influenced by those 
round him than a man in the prime of life 
and in good health.” 

In spite of his mental and physical in- 
fix mity, the Civil Surgeon in the cross- 
examination stated that he would consider 
him “ quite sane.” 

Witnesses on both sides have been 
examined regarding the state of the mind 
of Imdad Hossain in the last two decades 
of his life. The witnesses on behalf of the 
plaintiffs cite some specific acts of insan- 
ity, such as mistaking one person for 
another, dusting the wall, drinking ghee 
from Khtbhdi and drinking tea from teapot 
and mistaking grapes for pieces of sfcone. 
The learned Subordinate Judge very lightly 
holds that these instances only prove 
temporary ‘* aberrations of intellect ” or 
temporary “ insane delusions.” They are 
isolated cases, few and far between 
and would not necessarily indicate 
that be was incapable of managing his 
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affairs and do not constitute such acts on 
the part of Moulvi Imdad Hossain as an 
insane person only would have done. 
They may have been due to loss of memo- 
ry, absent-mindedness and other circum- 
stances and are not inconsistent with the 
acts of a sane man. The view taken by 
the learned Subordinate Judge is support- 
ed by standard woikson Medical Juris- 
prudence, su( 3 h as of Lyon and Gribble. 
Heaps of documents have been fib d in 
the case which the learned Subordinate 
Judge has relied upon for showing that 
Moulvi Imdad llossain’s intelligence was 
of a high order and that he could transact 
business rationally. Ho would add up 
large sums, make pertinent and careful 
correction in draft deeds, keep accounts 
and could understand intricate questions 
of fact. He was a mutivali of a mosque 
and loagf properties appertaining thereto 
and had civil and criminal cases regarding 
a drain near the mosque as evidenced by 
Exhibits a 1 anl U 2, He was plaintiff 
in that litigation. The suit terminated 
with the ]udgmont and the decree, dated 
the 18th June, 1907. 

Two of the plaintiffs’ witnesses, namely, 
the 2nd and the 8th witnesses, who cite 
some instances of the acts of insanity ’^uch 
as those teferrod to above, entered into 
tran'^actions with him which transactions 
are still in foice. Those witnesses would 
not have entered into such transaction if 
in fact thoy knew or believed Imdad Hos- 
sain to be a man of unsound min<l. 
Muhammad Ayub, son of plaintiff No. 1, 
who had applied to the District Judge in 
1914: to have Imdad Hos'^ain declared a 
lunatic, bad brought a suit claiming Mouza 
Hukara on the basu’ of a verbal gift from 
Moulvi Imdad Hossain. Moulvi Imdad 
Hossain denied this gift and the dispute 
was referred to the arbitiation of two 
Vakils and a Deputy Magistrate. Moulvi 
Imdad Hossain was examined as a witness 
in that case. His deposition (Exhibit Q) 
clearly shows that he was able to give 
intelligent replies to the questions address- 
ed to him ; that ho understood the 
business and that he was fully alive to his 
own interest. J'his happened on the 27th 
of October. 1912. Similarly, the Succes- 
sion C^'rtificate (Exhibit W), dated the 
29th April 1912, shows that he took 
interest in his affairs and applied for 
Succession Certificate to recover debts due 
to his deceased sorXi Abdul Aziz. The 


learned Subordinate Judge has referred to 
a number of transactions entered into by 
Imdad Hossain within two years of his 
death as showing that : — 

“(ar if vn bnint? inoapable of mm g*ng hlfl 
ait-tirsai:3 protEoUug hi^ iulerfsb ...he was ez- 
irt'-iiely romiPul o! his own iuteien.” 

The plaintiffs allogal in pa^'agraph 13 of 
tho plaint that Moulvi Imdad Hos^^ain had 
become fatir-ul-aqh'* since 1893 and died 
while in this state of mind in 1916. The 
word '' J-atir-ul-aqb'' literally means 
‘imsoundness of mmd or at least imbecility 
of mind.’ This tho plaintiffs have failed 
to establish. Ho was a pleadei and had 
retired from the profession in tho year 
1872. He was a shrewd man of business 
and acquired considerable property by his 
own self-exertions. Tie himself divided 
all his properties amongst his sons in 1877 
keeping only Mahal Shiva Diaia and Mahal 
Mahaji Barbara in which he had two- 
annas share, for himself. Even after 
partition he seems to have acquired ccyit, 
sidcrahle properties by his own exertion. 
No doubt, as he was growing older lio was 
gradually losing his physical and mental 
strength, and when tho Doctors examined 
him in 1914, at the ago of 97, ^^hioli is an 
oxtromo age fur a hot climate like that of 
India, ho sufror( 3 d from senility and, as the 
Civil Suigoon states ho must have been 
managing his business with difficulty and 
have boon liable to ])e easily influenced by 
those around him. His infirmity must 
have boon hasten od by the death of his 
youngest son, Abdul Aziz, in 1912, who, 
after the paitition of 1877 always lived 
with him and to whom he was much 
attached, ljut his faculties wore nut so 
impaired as would amount to in' anity or 
unsoundne^^s of mind. Thi’ is c'oar from 
the evidence of the second witness examin- 
ed by tho ])lain tiffs. 

Tho learned Subordinate Judge is, there- 
fore, right in bis finding that tho plaintiffs 
liavo failed to establish that tht3 transac- 
tions in question wore void on account of 
Imdad Hossain being incompetent to enter 
upon thorn by reason of his not being a 
man of "ound mind under Ss. 11 and 12 of 
tho Indian Contract Act. S. 12 says that 
a person is said to be of a sound mind for 
the purx)os 0 of making a contract if at the 
time he makes it he is callable of imdei- 
standing it and forming a rational judgment 
as ^0 its effect upon his interests ; in other 
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words, the test of soundness of mind is that 
he i ' capable of understanding the business 
and of forming a rational judgment as to 
its effect npon his interest. Thera being 
a presumption in favour of sanity, the 
person who relies on the un soundness of 
mind must prove it sufficiently to satisfy 
this test : Ball v. Warren (i). Mere weak- 
ness of mind is not sufficient as is laid 
down in the case of Durga Bakhsh Singh 
V. Muhammad AU Beg (2). Although it is 
not necessary to prove utter mental dark- 
ness or congenital idiocy. Tirummagal 
Ammal v. Bamasami Ayyangar (3), Bam 
Sdhay v. Laljee Sahay f4), Drew v, 
Bunn (6). the plaintiff must establish that 
Tmdad Hossain was incapable of under- 
standing business and forming rational 
Judgment as to its effect. This the plaintiffs 
have failed to do. 

Assuming that Imdad Tiossain was suffer- 
ing from occasional aberrations of mind, as 
has been sought to be proved by the plain- 
inffs, the plaintiffs must further sh'iw that 
the particular transactions in question wore 
entered into when he was subject to those 
occasional fits. Thera is no eviaenoo that 
the documents in question were executed 
at a time when Imdad Hossain was suffer- 
ing from any hallucination of his braint 
Therefore, the documents in question wore 
not executed when he was ‘insane* and that 
they are consequently nob invalid and null 
and void as is stated in paragraph 17 of the 
plaint. Issue Ko. 6 was therefore, rightly 
decided by the learned Subordinate Judge 
against the plaintiffs. 


The learned Vakil on behalf of the plain- 
tiffs then contended that, although the 
documents in question were not null and 
void on the ground of Imdad Hossain being 
of unsound mind, yet they aro liable bo be 
set aside inasmuch as they were executed 
on account of undue influence and pressure 
having been brought to bear upon blm by 
the donees under the gift —firstly, by his 
youngest son, Abdul A*iz, who always 
used to live with him, and, after the death 
of Abdul Aziz in 1912, by Sheikh Moham- 
mad, brothor-in-law of Abdul Aziz, andi 
lastly, by defendants Nos. 6 and 7. It i s 
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neoessary in this connection to place here 
the history of the general transactions. 
Imdad Hossain, as already stated, had 
divided the bulk of his properties among 
all his seven sons in 1877 under a Taksim- 
namah (Ex. 14). Under the Maksim- 
namdh he gave 4 annas 1 karant 5 masant 
share in village Madarpur Goa (Touzi No. 
8569) and 1 anna 4 pies share in Cband- 
piira fTouzi No. 2370) to each of bis sons 
Mohammad Yakub and Moulvi Abdul 
Aziz. Mohammad Yakub dealt in cloth and 
his business failed. Accordingly he sold 
his 4 annas 1 karant 5 masant share In 
Mouza Marlarpur Goa to hi-> father, Moulvi 
Imdad Hossain, in 1889. This was given 
in oonditional mortgage by Imdad Hossain 
to his son Abdul Aziz on the 14th of March 
1893 per Ex. 35, to secure a loan of 
Hs. 7,000. On the 16th of January 1894, 
the plaintiff, Mohammad Yakub, executed 
asalo-dead fEx. 1) in favour of Abdul Aziz 
with respect to his 1 anna 4 pies share in 
another Mouza called Ohandpura (Touzi 
No. 2870), for Bs. 8,500. Previous to this, 
Moulvi Imdad Hossain had under date the 
28bh of January 1891 taken out Baihar- 
sana of 6 annas 6 pies share of Shankerpur 
Harbans for Bs. 7.000 from one Moulvi 
Abdul Gafur. On the 18th of August 
1903, he assigned half of the Baiharsana 
share in Shankerpur Harbans to Moulvi 
Abdul Aziz tor Bs. 8,500 fBx. P. 1 or 
P 2) Subsequenblylmdad Hossain acquired 
14 annas of Shankerpur Harbans, 14 annas 
of Shankerpur Aiyama, about 3 annas 7 
pies 6 karant i in Shankerpur Lila, Pergana 
Barai, and some other shares in the said 
villages and also one anna of Hukam, from 
2nd October 1905 bo 19th October 1907, 
partly in his own name and partly in the 
farm name of his sons Abdul Wahab and 
Abdul Aziz. This was by means of four 
sale-deeds and a deed of exchange executed 
by the owners of tbe shares referred to 
above : {vide Ex. H, H-1 and 32). The 
other two deeds do not appear to have been 
filed in this suit. 


On the 11th of December 1907, he sold 
4 annas 1 karant 5 masant share of Madar- 
puT, Pergana Goa, which he had acquired 
from the present plaintiff Moham mad 
Yakub in the year 1869, and 3 annas S pies 
share in Bhanldbrpur Harbans and Shanker- 
pur Aiyama, 4 pies 10 kairanis share in 
Shankerpur Lila, for Bs. 7,600 (per £z. 8). 
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He set off the sum of Es. 7,000 which was 
due to Abdul A Biz under Baiharsana (Ex- 
35), dated the 14th March 1898, with 
respect to Madarpur, Pargana Goa. On 
the 7th December 1907, he executed a 
deed of aKohange in favour of Abdul Aziz, 
whereby he exchanged 8 annas 9 karants 
10 masani of Madarpur, Pargana Goai 
belonging to Abdul Aziz, for 7 annas 6 
pies share in Shankerpur Harbans and 
Shankerpur Aiyama, and 10 pies share in 
Lila belonging to himself. On the 23rd of 
December 1907 he exchanged (by deed 
Ex. 4) his 3 annas 3 pies share of 
Shankerpur Harbans and Shankerpur Aiy- 
ama and Ij pies of Shankerpur Lila for 2 
annas 8 pies share of Chandpura belonging 
to Abdul Aziz (1 anna 4 pies share which 
Abdul Aziz had purchased per p]x. 1 in 
1894, from the plaintiff No. 1, and his 1 
anna 4 pies share under the Tahsimnama 
Ex. 14 of 1877). Thus under the aforesaid 
deeds Abdul Aziz got the entire share ac- 
quired by Imdad Hossain in Shankerpur 
Harbans, Shankerpur Aiyama and Shan- 
kerpur Lila, called Shakri, and Imdad 
Hossain got 8 annas odd of Madarpur Goa 
and 2 annas 8 pies of Chandpur. 

Besides the aforesaid documents, Imdad 
Hossain executed a deed of gift (Ex. 6 or 
P. 5), dated the 28th April 1910, with res- 
pect to 4 annas 6 pies share of Madarpur, 
Pargana Barai, in favour of Abdul Aziz. 
On the 7th March 1911, he executed a 
mokarrari deed (Ex. 7 or P. 6) in 
favour of Abdul Aziz with respect to 3 
annas 6 pies in Madarpur Barai. Under 
this deed a sum of Es. 400 per mensem 
was payable to Moulvi Imdad Hossain as 
landlord’s rent and Bs. 300 to Moulvi 
Wahab (defendant No. 7), ono of the sons 
of Imdad Hossain. On the 14th of August 
1919, he made a waqf oi the Haq Ajri or 
rent reserved of Rs. 400 in favour of 
Sahebgunj Mosque of which he appointed 
Moulvi Abdul Aziz as MuUoali. Abdul 
Aziz died in January 1912, and on his 
death Imdad Hossain conveyed by a deed 
of gift, dated the 10th March 1912 (Ex. 5), 
the one-sixth share of the properties 
which he had inherited from Abdul Aziz 
to some (5f the children of the latter. 

On the 25th April 1912 Imdad Hossain, 
executed a deed of gift (Ex. 9) with 
respect to villages Darweshpur Diara and 
Darweshpur Baonia in favour of defendant 
No. 6. On the 8th January 1913 be exe- 
cuted a TansikhnamoJi (deed of revocation) 
1998 P—25 


in which he declared some of the afore- 
said transactions to have been /am and 
that his properties should be inherited by 
his heirs according to law. 

On the 4th of July 1912, he executed a 
mokarari istamrari in favour of his son 
Abdul Wahab. On the 16th June 1913, 
ho executed a mortgage-bond in favour of 
Abdul Wahab. On the 11th April 1914 
he executed a Ilibanamah, in favour of de- 
fendants Nos. 6 and 7, but this deed was 
not registered and we are not concerned 
with it in this litigation. 

The deeds in favour of Abdul Aziz are 
impugned as having been executed without 
any consideration and on account of the 
undue influence of Abdul Aziz and as 
being merely farzi. The earliest docu- 
ment the conditional sale, Exhibit 35, 
in favour of Abdul Aziz with respect to 
Madarpur Goa which Imdad Hossain had 
acquired by x^urobase from his son in 1891, 
for Es. 7,000. Now, Abdul Aziz was living 
with his father and the learned Subordi- 
nate Judge has held that the properties' 
which ho had got under the Takstmnamah 
(Exhibit 14J were managed by the latter. 
The expense's of Ab'lul Aziz wore borne 
by Imdad Hossain. Abdul Aziz was the 
youngest son and wojS loved by Imdad 
Hossain more than his other sons. After 
allotting to them x^ifopoities by deed of 
xmrtition of 1877 ho hc'lpod his other sons 
also sometimes by giving them money 
and sometimes iiurchasing their properties 
for adecjuate prices when they were in 
need of money. Ho aLo paid them 
monthly allowances, and helped tliem in 
various other wavs : vide the deposition 
of plaintiff No. 1 himself. There is, there- 
fore, no wonder that he bore all the ex- 
penses of Abdul Aziz who was obedient to 
him and lived with him and also purchas- 
ed the properties in question sometimes 
with the income of the properties be- 
longing to Abdul Aziz and which he 
held in his hands, and sometimes from his 
ov/n x>eckot. The recitals in the docu- 
ment^ clearly prove this In this view the 
question whether the consideration of the 
deeds in question was satisfied out of the 
money bvolonging to Abdul Aziz or to his 
father Imdad Hossain seems to be imma- 
terial. Imdad Hossain has not been shown 
to be otherwise than a conscientious per- 
son and when he states in the documents, 
such as Exhibits 35, 1, 2 and 3 that the 
cdhsideration money of those documents 
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was met) out of the income of the proper- 
ties of Abdul Aziz, there is no reason to 
suspect that these statements are false and 
fictitious. He has recited the history of the 
transactions in all the subsequent docu- 
ments : in other words, he has repeatedly 
confirmed the transactions in favour of 
Abdul Aziz. 

Now, Exhibit 3 is a sale-deed, dated the 
11th December 1907, executed in favour of 
Abdul Aziz with respect to the properties 
set forth therein. The details of how the 
consideration passed have been recited in 
the documents. The consideration of the 
exchange deeds (Exhibits 4 and 5) are the 
properties belonging to Abdul Aziz. The 
stamps of all these documents were pur- 
chased through Mohammad Ayub, son of 
plaintiff No, 1, who also attested Exhibits 
4 and 5 and who, as the learned Sub- 
ordinate Judge says, was looking after the 
suit on behalf of the plaintiffs in the Court 
below. The sale deed (Exhibit 3) was 
attested by Yakub, plaintiff No. 1, and 
Yusuf, defendant No. 6, and Tshfaq, since 
deceased. The scribe of Exhibit 4 is Moulvi 
Yusuf, defendant No. 6. It is, therefore, 
idle on the part of the plaintiffs to impugn 
these documents on the ground of want of 
consideration or undue influence brought to 
bear upon Imdad Hossain by Abdul Aziz, 

I It is said that the consideration of the 
sale deed Exhibit 1 of 1R94, with respect to 
Ghandpur, in favour of Abdul Aziz, must 
have been borne out if the money belong- 
ing to Imdad Hossain and not that of Abdul 
*Aziz, inasmuch as all the income of Abdul 
Aziz, which Imdad Hossain had in his 
hands was accounted for in the earlier 
document, the Baharsana, Exhibit 35, 
dated the 14th March 1893. We do not 
attach much importance to this argument. 
Even if there be any substance in this 
contention, the document will be valid as 
a deed of gift on the principle laid down 
by their Lordshnps of the Judicial Com- 
mittee in the case of Ismail Mussajfie v. 
Hafiz Boo ffi), and in Gostho Bnharif v. 
Bohini Gowalim (7) inasmuch as the 
intention of Imdad Hoscain was obviously 
to convey the property to his son, Abdul 
Aziz, and this intention is supported by 
the subsequent conduct of Imdad Hossain 
in taking the property in exchange for 

(6) (190S' 83 Oal 773=33 I A, 86 -^10 0 W. N. 
570=8 0. Ii.J. 484=8 B^sm L. K, 879 -1 M. JJ. 
T. 187. 

(7) (1)03) 13 0. W. N. 692=4 I. 0. 541. 


certain shares of his in other properties 
which he had acquired (vide Exhibit 5). 
The relationship between the parties leads 
also to the same conclusion. The docu- 
ments Exhibits 6, 7 and 8, convey to Abdul 
Aziz the interest held by Imda9 Hossain 
in 4 annas 6 pies by way of gift and 
mokarrari and waqfnantah. These transac- 
tions, therefore, require no other consi- 
deration than that of love and affection 
entertained by Imdad Hossain towards his 
son for his obedience and dutifulness to- 
wards him. The aforesaid documents are 
then impugned on the ground that they 
were brought into oxisbonce on account of 
undue influence exercised by Abdul Aziz 
over his father. Now, the circumstances 
urged in support of this plea are that 
Abdul Aziz was always living with Imdad 
Hossain and that he took advantage of his 
weakness of body and mind and his 
extreme old age. Those in themselves 
are not sufficient to raise any presumxition 
of Abdul Aziz having really dominated the 
will of his father in the execution of the 
document in bis favour as was held in the 
case of Ismail Mnssajre v Hafiz Boo (6). 

There is nothing to show that Abdul 
Aziz took advantage of the old age of his 
father It has been already shown that 
old though ho was, and though ho was losing 
the strength of his mind and body, he was 
able bo exercise an independent and intelli- 
gent mind over what he was doing. On the 
other hand he seems to have taken gioat 
interest in his affairs and whatever weak- 
ness he might have shown in other 
directions ho showed strength of mind in 
dealing with his properties and business ; 
vide Exhibit Q, deposition of Moulvi 
Imdad Hossain dated the 27th October 
1912, Exhibit W, Succession Certificate, 
dated the 29bh April 1912 : and heaps of 
documents, such as notes, memoranda, 
accounts, etc., kept by Imdad Hossain 
himself and relied upon by the Harned 
Subordinate .Tudge. There is no evidence 
of undue influence having been exercised 
over him by Abdul Aziz. The events 
subsequent to the death of Abdul Aziz 
show that ho was transacting his business 
not on account of any undue influence 
exercised over him by Abdul Aziz for 
although that influence ce sed. he exe- 
cuted on the lObh of March 1912, a deed of 
gift with respect to the share inherited 
by him in the properties of Abdul Aziz in 
favour of the latter’s children, This doou- 
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moat was executed after consultation 
v/ith the District Magistrate, a Deputy 
Magistiate and a Vakil of Cbapra. The 
document has been attested by them. Ihe 
object of the document obviously was to 
make provision lor the children of bis belov- 
ed son, Abdul Aziz, ilo was nob uniuind- 
ful of the interest of bis other sons, for ho 
executed documents in favour of defendants 
Nos. 6 and ? such as the deed of gift (Ex- 
hibit 9), dated the 26th Apiil, 1912, mokar- 
r(wi tstamrO'Ti dated the 4th July, 1912, 
and mortgage bond dated, the 15tb iJune, 
1913. To the Civil Surgeon in June, 1914:, 
he said : “He wished to leave property 
to two sons *’ whom ho named (Wahab 
and Yusuf) because bis other sons had al- 
ready had property “ loft them ** ^ide Ex- 
hibit 34. This was bis intention which 
ho seems to have fulhlled by giving proper- 
ties to Wahab and Yusuf, defendants Nos. 
6 and 7, by means of the documents refer- 
red to above. In the face of the evidence 
lof the Civil Surgeon it is impossible bo 
loontend that he executed these documents 
|on account of any undue influence brought 
Ito bear upon him or without his under- 
Istanding the pros and cows of the tiansac- 
*bions. The declaration of Imdad Hossam 
to tho Civil Surgeon was made without 
any prompting hum anybody. Therefore, 
it must be held that none of the documents 
in question was executed on account of 
undue influence. 

Now, the learned Subordinate Judge 
says that the ploa of undue influence is in- 
consistent with the plea of unsoundness of 
mind and be relies upon the decision 
quoted above in Ismail Mussajee v. Hafiz 
Boo (6) and in Durga Bakhsh Singh v, 
Muhammad Alt Beg (2). In the former 
case their Lordships say— 

** tho question ot andao loflaosoa was nevee 
proootly beloto tho Conti at all. No anoh oaso 
wafiLset up in tho pleadings..,. .....There was a 

clear iasna as to Khaja Boo baring been of an- 
Boand mind in 1889, bat none with regard to 
undue influanoe." 

Alter dealing with the evidence, their 
Lordships observed — 

** asanmlng, boweter, that undue influence 
might properly be made a ground ot deoision 
...the erideBoe is insaffloient to establish aar- 
thing ot the kind.” 

In the latter case, the mortgages in ques- 
tion were sought to be set aside on the 
ground that the mortgagor was of unsound 
mind at the time of the execution of the 
deeds and the evidenoe' given sought to 


establish insanity of a violent type in its 
crudest and most palpable form. The evi- 
donoo was disbelieved. Their Lordships 
held that it was not allowable for the Court 
to substitute for tho case of insanity ad- 
vanced by tho plaintiff, case of weakness of 
mind and consequent helplessness. Simi- 
lar was the view taken in tho case of Sayad 
Muhammad v. Fattch Muhammad (8). In 
the present case as to tho plea of unduo 
influence, tho learned Subordinate Judge 
observes : 

** it ia not alleged by the plaintifie that MoaWi 
Imdad UOBBain wag alatk mad or a lucatlo- The 
plaintiff No. 1 in bia oroeB-cxamiBation by the 
guardian ot detendaut Mo. 9 says that imdad 
Hossain waa neither insane nor mad. The case 
of the plaintiff in tho plaint lo also similar. The 
sixth paragraph oi the plaint, as well aa tho 
other paragraphs show that what the plaintiffs 
oompliined of is that ^'oalvi Imdad Hossain 
was in the last two deoadts of bjs life so mentally 
imbeoile and so physioaiiy mflrm that be waa 
inoapable of managing hi>t own affairs or protect- 
ing hia own interest. In! act the terms of tho 
plaint ate such that it is taito a ease of undue 
influence which the pUmtiffe alleged than of 
insanity.” * 

From the aforesaid obsetvation, as well 
as from the fact that the plea of undue in- 
fluence and fraud was distinctly raised in 
issue No. 3, it IS contended that it is open 
to tho plaintiffs to show that tho documents 
in question were affected by undue influ- 
ence and fraud, although they had raised 
the plea of insanity in the plaint. The 
question as to whether the plea could or 
could not pioperly be taken, however, be- 
comes immaterial inasmuch a.s upon the 
facts found the plea has not been substan- 
tiated. 

The plaintiffs then attacked the tran- 
saction as being benami, and as nob having 
been acted upon. There is nothing to 
show that the transactions were farzt and 
flotitious m any way. No motive has been 
suggested for Imdad Hossain to execute 
these farzi documents. It is not said that 
ho was involved in debts and that he 
executed those documents in order to 
protect his properties from being seized by 
his creditor as is (usually the case in farzi 
transactions. It has also not been shown 
that be was ill-disposed towards his other 
sons and that the documents in question 
were executed in order to deprive them of 
their legal shares. No motive has, thoie- 
fore, been shown for his executing the 
documents is question iarzt in the name 

• \») (1894) 82 Oa) 834=22 I, A. 4=;r8 BarE.Tio 

(P. 0.) ^ 
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of Abdul Aziz or the defendants in 
the case. No doubt ho acquired some ino- 
perties between the 2nd of October 1905 
and the lUth of November 1‘ 07 in the 
farzi name of bis sons, Abdiii Aziz and 
Abdul Wahab (vide Exs. F and il). But 
this is different from transferring his own 
properties as farz^ transactions. Ke- 
lianoe has been piacod upou Ex. IE dated 
the 26th of May B OB an apphoation made 
by Abdul Aziz for registration and muta- 
tion of his name witli respect to iO pies 
share in Sbankerxiui Lila based upon Exs. 
3, 5 and 7. The statement relied upon 
relates only to Ex. K, dated the 25bh 
September, 190E whereby imdad llossain 
has acquired 1 anna in .''bankerpur Har- 
bans and Sbaiikorpur Aiyama and 1 pie in 
Shan ker pur Lila in the farzt name of 
Abdul Aziz. Iho other documents (Exs. 
3 and 5) althou^^h lefeired to in the appli- 
cation have not been declared to be farzi, 
Therefoio, instead of helping the idamtitfs 
the documents in cjucstiun aio against 
them, for wlion ibdul Aziz stated that 
Ex. F was farzi, the fact that he does not 
mention that Ex^<. .>, 1 and are al‘'o foizi 
goes to show that the latter were notfaizi. 

The next document relied upon is 
Ex. 24, the T ails'! Jeknamah, or the deed ol 
revocation, dated the stth January i9A3. 
This document docs not declare Exs. 3, 4 
and 5 as farzi bub seeks to set aside the 
exchange of the ]nop 0 rbies by Exs. 4 and 5 
on the ground that there was breach of 
covenant, inasmuch as Abdul Aziz had 
stated that the properties given by him in 
exchange to Imdad Ilossaiu wire fioo from 
encumbrance, wheieas it was discovoiod 
that there was a moitgage on those pro- 
perties of Ks. 2,0l0. in this Tansilchnamah 
no doubt, thi documents Exs. G, 7 and i6, 
were declared to be farzi. 1 he plaintiffs, 
however, attack this Tansikhnamah also as 
being /am and executed on account of the 
undue influence exercised by defendant 
Nos 6 and 7 over Imdad Hossain and as 
being null and void on account of Imdad 
Hossain being insane : iicJe paras. 16 and 
17 of the plaint. In the face of the plead- 
ings in the case it is impossible to hold that 
the documents executed by imdad Hossain 
previous to the Tansikhnamah were farzi. 

It appears that the .documents in ques- 
tion were acted upon, inasmuch as tbp 
Phalans 61ed by the defendants show that 


Mohammad Yakub paid revenue of the 
three Shankerpurs briefly called Shakri on 
behalf of Abdul Aziz The Shakri pro- 
perties admittedly belonged to imdad 
Hossain. Unless these properties came to 
be hold by means of Exs. 3, 4 and' 5, there 
is no reason why the Government revenue 
should have been paid by Abdul Aziz. 
Madarpur Goa, the property which Abdul 
Aziz gave to Imdad Hossain in exchange 
under Ex. 4 in 1907 was in lease with 
Marhaura Factory per patta executed by 
Moulvi Abdul Aziz, at an annual rental of 
Es. 2,000. Witness No. 6 for the plain- 
tiff states that Abdul Aziz received the 
rent of it up to 1911 and after Moulvi 
Imdad Hossain received the rent till his 
death in 1915, and after the death of Im- 
dad Hossain his four sons, namely, the 
two plaintiffs and defendants Nos, 6 and 
7 received the rent and that the plaintifts 
had mortgaged their share to the Marhaura 
Estate. This evidence clearly shows that 
Imdad Hossain came to be in possession 
of these properties and after bis death bis 
four sons received their shares therein by 
inheiitanoo. The properties belonged to 
Abdul Aziz and unless the exchange per 
Ex. 4 was given effect to, the plaintiffs 
would not have received any share in those 
properties. The plaintiffs admit in their 
Xilaint (para. 20) that they have gob their 
names registered in respect of Madaipur 
Goa and Chandpura in accordance with the 
share that imdad Hossain got by exchange 
and which after him they received by in- 
heritance. There is, therefore, nothing to 
show that the documents were benami. On 
the other band, the learned Subordinate 
Judge upon the evidence in the case has 
held that they were acted upon. The deeds 
of gift in favour of Abdul Aziz and his 
sons seem to have been acted upon. There- 
fore, Issues Nos. 7 and 8 were properly 
decided by the Court below against the 
plaintiffs. 

The learned Subordinate Judge also held 
that the suit was barred by limitation. The 
plaintiffs’ case is that the documents were 
null and void inasmuch as Imdadf Hossain 
was of unsound mind. They claim their 
right in the property by inheritance as 
heirs of Imdad Hossain who is said to have 
died on the 26bh of January, 1915. The 
suit is said to have been instituted on the 
15th of July 1915. So, if the documents 
were null and void on account of insanity 
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of Imdad Hossain, they could not stand in 
tho way ot ihe plaintiffs’ siiocaeding to tho 
properties as heirs of th-dr father. Tbe 
same result would have happen A if tho 
documents were held to be bcnami or 
t'ctitious. The plaintiffs need not in that 
case have the documents set aside, and the 
suit would not be barred by limitation, in 
accordance with the principle, enunciated 
in the case of Bijoy Gopal Mukfirjee v 
Krishna Mahisi Debi (9). 

It is, however, urged that the uit of tho 
plaintiffs is barred by the rule of three 
years’ limitation under Art. 91 of tbe 
Ijimitation Act in so far as the deeds re 
impugned on the ground of undue influenco 
or fraud. Tho qu stion '.ocomes only of 
an academic interest in view ot our find- 
ings on the merits of the case and does 
not call for any serious consideration. 

Agreeing with the viow taken by the 
Court below we dismiss tho appeal with 
co<^ts. 

Adanii, J. : — pgreo. 

Ap 2 >C(U thsmissed. 

fO) (1907) 34 0^\, 339=134 I A 87=311 C. W. 
N 424 ^6 0. h. J. 334 - 9 Bom L R. 602 =2 M. 
L. T. ’83=17 M. L J. 154^-r4 a h, J. 829 (P.C.h 
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Das and Bucknill, JJ. 

Jaladhari Singh and others — Defendants 
— Appellants 

V 

Puhhx Singh and others —Plaintiffs 
Respondents. 

Appeal No. 24 of 1920, decided on 8th 
December, 1922, from a decision of Sub- 
Jud^o, Gaya, dated 28th August 1919. 
h Hindu Law^Jotni family-^Ahenatton^^Legal 
necemty^-^Mere repretentaUon net suj/taent^ 
Purchaser must prove that on a tona fide enguirp 
hi satisfied htmself as to its truth. 

k cepieBenkation by ilaelf laiges no equity fn 
lavouE of ibe puiobaset oi the mortgagee, fos tbe 
law does not permit him to aot upon that represen- 
tation unleea he satisfies himself by an honest 
and bona fide enquiry that the lepreeentatton is 
true. Where he so enquires into the necessity foe 
the loan or the sale and satisfies himself by an 
honest ancTbona /tdi enquiry that the neoessity 
exists, the law completely protects him; toe it is 
not a oonditioti for bis BUGoass in any litigation 
which may arise out of the trans&otion that he 
should prove the exlstenoo ot the neoessity. It is 
sul&oient if he proves that be made an honest 
enquiry and was satisfied that the neoessity 
existed. The oase would stand on a difierent 



ther^ is a further undactaking that he w:)Uld maks 
goal tho repro^cntatioa by partitian or otherwise. 
Where it is provod to the satisfaotmn of tho Oourt 
that theca w is saoh ihv undortakmg on the part of 
the Karta ot the joiat family, the Court has ample 
powar to oompal him «o do that whloh ha under- 
took to do, but where there is no such under- 
takiog. it is impossible for the Uourt to direot 
that the mamoers ot a iolot family should hold 
their properties indefinite shares and that tho 
share of one or some ot the members ahouid 
remain charged for tho payment ot any money to 
the mortgagee oz the purohaser. 20 W K i92 ; 
13 0. W. N. 8 ifi ; 14 0. <V. N. 663, Digs 39 All 
900 Foil. CP. 199, 0. 1.] 

Kailashj)ati—io\ Appellants. 

Shiveshwa' Dayal — for Respondents, 
os, J : — This was a suit by the respon- 
dents to set aside two sale-deeds, tho hrst 
oxeciitod on the 20th of December, 1904, 
and the other executed on the i5th of Feb- 
ruary, 1906, by the defendants Eamosh- 
wai Singh and Parmeshwar Singh. Ram- 
eshwar Singh and Parmeshwar Singh are 
the sons of tho plaintiff Ko i, Dukhi 
Sim h, and it is not disputed that the plain- 
tiffs together with tho defendants, Raiaaos- 
war Singh and Parmeshwai bmgh, foimed 
a joint Mitakshara Hindu iamily. Tho 
documents show that tho saio-deeds bad 
to be executed because there wore prior 
debts and because the executants wanted 
money for necessary family piu poses ; but 
there is not an iota of evidence in the 
record to establish that there were any 
debts prior to the execution of the sale- 
deeds which were binding or the joint 
family. The sale-deed of the 20th of 
December, 1904, is Ex. C, and it apiiears 
that tho consideiation money for Ex C. 
was Rs. 2,000 which went to satisfy two 
earlier bonds Exs. A and B, Ex. A was 
executed on tho lith of May, 1901, and 
Ex B was executed on the 10th ot Novem- 
ber, 1903. 

There is not an atom of evidence 
in the record to the effect that the money 
which was borrowed on Ex. A and on Ex. 
B was required for joint family purposes ; 
and the same appears to be the case with 
reference to the second sale-deed executed 
on the 15th of February, 1906, Ex. O (l). 
Tho consideration for tho second sale-deed 
was Rs. 1 ,625 — and we are informed that 
the whole of it went to satisfy the hand 
notes Exs. H. and H (IJ and the bonds Exs 
J and K . But again there is no evidence at 
all that Exs. H, II (IJ, J and K were exe- 
cuted for any purpose which would bind 
the joint family. The result is that there 
was no legal necessity at all for the doou- 
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mcnbs which wore impeached in this suit. 
The plaintiffs weio accordingly entitled to 
succood and the a]>pGal must be dismissed 
with costs. 

The kained Subordinate Judge in giving 
a decree to tho piaintiils has made an 
order tiiat the plaintiHs should recover the 
property, 

* ** aubjeot to the charge ot Ed 388-X‘i-Q deolai- 
fld above m reap. on of 1 acca 2 pies id krts i 
masanii interaat ot plaintiff 1 and defendanta 6 
and 6 in the eame 

Against this poition of the decree the 
plaintihs appeal to this Court. The learned 
Subordinate Judge thought that as there 
was a misrepresentation on the pait of 
plaintiff Islo. i and defendants 5 and 6, he 
was at liberty to put a condition into the 
decree, which in eilect compels the mem- 
bers of the joint family, of which tho i>lain- 
titfs and defendants 5 and 6 are mem- 
bers, to hold tho joint family properties in 
defined shares. Now, in my opinion, tho 
proposition enunciated by the learned 
Subordinate Judge is quite untenable on 
the decided cases. It is quite true that m 
Mohabcer Frasad v. Bamyad iSingh (ij the 
Calcutta liigh Court took the view that 
the minor (who was not a party to the 
transfer, which transfer was held to be 
without legal necossityj, was entitled to a 
declaration that the moitgage decree 
and sale were void, and on that 
declaration to lecover the propot ty for 
the iamiiy, but that the mortgagees were 
entitled, in equity, as against tho father 
and the elder brother, to insist upon their 
calling thoir shares into existence by parti- 
tion and realizing them with a view to 
repayment of the loan with mtoiest , and 
it is also true that this case has been follow- 
ed in two subsequent decisions of the Cal- 
cutta High Court. See UunwaH Lai v. 
Sheo Bunker Misser{2) and MohunthBam 
Bundar Das v Barhma Deo Naratn Tha- 
kur (3j. In my opinion this view can no 
longer be maintained in view of the deci- 
sion of the Judicial Committee in Lachman 
Prasad v. Sarnam Singh (4). Ihe learned 
Judges deciding Mohabeer Prasad v. 


(1) 11678) £0 W. B 192=12 B L R 90. 

(1907> 18 0. W. N. 815i-l 1. 0 6^0 
<1999) 11 0. W. N. 562«2 I. 0. 986. 

(4) (1917) 89 All. 500=441. A 168=16 A. L. J. 
B84=;2 Pat. L. W 29=40 i. 0 284=21 0. W. N. 
990wB8 M.L.}. 89=19 Bom* h, 646=36 
J. 97&(19U) M. W. 616=6 L. V7. 884 (P, d). 


Bamyad Singh (1) were impressed by the 
fact that tho consequence of giving a decree 
to the plaintiffs without making it condi- 
tional on the refund of the mot tgago monoy 
would ho that tho piopertics would return 
to tho management of tho very dian who 
obtained the loan on the pretonded secuii- 
ty afforded by tho mortgage of tla© proper- 
ty ; and they thought that this result 
did not accord very woll with equity or 
good oonrcienco. Investigating the ques- 
tion a little more in detail, they thought 
that as any member of the joint family 
may, whenever he chooses, require that 
tho proper tios shall bo divided by metos 
and hounds, it was open to the mortgagees 
in equity to insist ui)on tiie person who 
entered into the mortgage transaction call- 
ing his share into being and realizing it 
for the benefit of the mortgagees ; and in 
this view, the leainod Judges said as 
follows 


u u 4 mah money by tepreBecilng that 

be had ft power to charge tho joint family pro- 
perty, whioh ha knew at the time he did cot poa- 
Bflsa; he ip, therefore, at least bound to make good 
to them that lepieafntation, bo far na be oao, by 
the exeroiaa of Buoh proprietary right over the 
same property as ho Individually poaaeaaes ;** 


and in the recsult the learned Judges in 
giving a decree to the plaintiff mado it a 
condition that on recovery, the property 
should be hold and enjoyed by the family 
in defined shares and that the shares of the 
father and of the eldest son should bo 
Jointly and severally sulejeot to the lien 
thereon of the defendants first party for 
the re-payment of the sum of Ks. 3,000 
advanced by the defendants first party 
to them, Tho Judicial Committee in 
tho case of Lachman Prasad v. Sarnam 
Singh (4) declined to say whether that 
case was rightly decided or not but it took 
the vievv that that case proceeded upon 
the footing that there was a representation 
on the part of the persons who entered 
mortgage transaction that they 
had power to charge the joint family pro- 
perty, and that they would make good the 
^presentation by partition or otherwise. 
The Judicial Committee pointed" out that 
there was little, if any, evidence of such a 
representation, but that such a representa- 
tion was undoubtedly the basis of the judg- 
ment ; and that unless the learned Judges 
had held that an equity arose out of it, 
i^^gnaenb would have amounted to 
this, that for every mortgage by the head 
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of the joint family the property of the ]omt 
family could be made available to the 
extent of the interest of the mortgagor. 

NoWi in my opinion, no question of 
equity does arise in this case, nor indeed 
did it arise in the case of Mahaheer Prasad 
V. Bamijad Singh (1). It may be that 
there was a representation that they had 
power to charge the joint family property ; 
but such a representation is to be found in 
every case where the karta of a joint 
MUakshctra family alienates joint family 
property. Such a representation by itself 
raises no equity in favour of the purchaser 
or the mortgagee, for the law does not per- 
mit him to act upon that representation 
unless he satisfies himself by an honest and 
hona Mq enquiry that the representation 
is true. Where ho so enquires into the 
necessity for the loan oi tlio sale and 
satisfies himself by an' honest and bona fide 
enquiry that the necessity exists, the law 
completely protects him ; tor it is not a 
condition for his success in any litigation 
which may arise out of the transaction 
that he should prove the existence of the 
necessity. It is sufficient if he proves that 
he made an honest enquiiy and was satis- 
fied that the neoessiby existed. It is difficult 
to imagine why the Court should raise an 
equity in his favour if he does not do what 
the law compels him to do, namely, to 
make an honest and bom hde enciiiiry, into 
the existence of the necessity fur the loan 
or the sale. 

There is, in my opinion, no room 
for the application of any equitable 
doctrine where the i)urchas 0 r or the 
mortgagee does not choose to protect him- 
self bub merely relies upon the rejiresenba- 
tion made to him. The cuso would stand 
on a different footing if, in addition to the 
representation that he had power to charge 
the joint family property there is a further 
undertaking that he would raiiko good the 
representation by partition or otherwise, 
i Where it is proved to the •^ati faction of 
the Court that there was such an undertak- 
ing on the part of the Karla of tho joint 
family the Court has ample power to 
compel him to do that which ho undertook 
to do ; but where there is no such under- 
taking, it is, in my view, impossible for 
.the Court to direct that tho members of a 
joint family should hold thoir properties in 
definite shares and that the share of one or 
some of the members should remain charg- 
ed for the payment of any money to the 
•mortgagee or the purchaser. 


I would allow the cross-appeal and vary 
the decree by directing that the claim of 
the defendants to a charge for Bs. 388-12 
upon 1 anna 2 pies 15 krts 4 masants 
interest of plaintiff No. 1 and defendants 
Nos. 5 and 6 be entirely disallowed. 

Airpeal dismissed. 

Cross appeal allotoed. 

* A. 1 R. 1923 Painii 199. 

Das and Kudwant Sahay, JJ. 

Jai Praqash Singh — Defendant No. 17- 
Appellant. 

v. 

Bupmanjari and Plaintiffs- 

Bespondenbs. 

F. A. No. 26 of 1920, decided on 2nd 
January, 1923, against deoision of Sub-J. 
of Arrah, dated 2nd Juno, 1919. 

(a) T. P Act, S. 73 — Intint icn necestary. 

Whore the evidence only ehowed that •was 
likely that th^ money advacoad by A simple bond 
bolder went partly to eatiafy the frior debt, wifch- 
oat this knowledge. 

Hsld->That A bad no rightto be sabrogatfid In 
place of the prior mortgagee. 

[P. 2L0, 0. 3.3 

(b) M rlgagCt iMii on-'^Otfitfibutton b^itoein 
punne morfqaqres in tr relev ant-C P (7., 0. 84, R 1, 

A question of contribution between the several 
subsequent mortgagees is a question which is 
foreign to the mortgage suit. 

Shiva Bar an Lai, L. N. Singh and 
Baghunandan Prasad — for Appellant, 

Saroshi Char an Miller — for Respon- 
dents. 

Kulwant Sahay, J. : -This is an ap- 
peal by the defendant No. 17 against the 
decree of the Officiating Subordinate Judgo 
of Arrab, dated the 2nd June 1919 and tho 
only question taised in the appeal is as 
regards the right of priority between the 
different mortgagees. The suit is based 
on four mortgage bonds executed by the 
mortgagor-defendants in favour of the 
plaintiffs. Three of these bonds are 
dated tho 17th November 1904 and the 
fourth is dated 18th November 1904. 
The appellant’s bond is dated 6tb April 
1902 and the appellant contends that he 
has got a right of priority over the plaintiffs 
inasmuch as his money wont to pay off a 
prior bond, dated the 26th April 1890 of 
Kashi Nath Chaudhry. The learned Sub- 
flrdinate Judge has found that the appel- 
lant has failed to prove that the money 
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advanced by him wenb bo satisfy the 
previous mortgage of 1890 and further 
that there is nothing to show that there 
was any intention on the part of the 
appellant to keep the prior mortgage of 
1890 ali^e. It appears that the money 
advanced under the plaintiffs* first bond 
of 17th November 1904 went to satisfy 
throe bonds, dated 6tb January 1902, 4th 
February 1902, and 4fch March 1902, in 
favour of one Mangar Bam, and that ad- 
vanced under their bonds Bxs. (A) and (B) 
of 1904 wont to satisfy another mortgage 
of one Bam Prasad Chaudhry, dated the 
5th May 1893. In the plaintiffs* bond 
there is distinct recital that these prior 
bonds of Mangar Bam and Bam Prasad 
Chaudhry were kept alive and the learned 
Subordinate Judge has held that as the 
money advanced by the plaintiffs went to 
pay off the prior mortgages of 1893 anl 
1902, the plaintiffs have got a right of 
priority over the defendant No. 17. 

It has been contended by the learned 
Vakfl for the appellant that there is evi- 
dence on the record to show that the money 
advanced by the appellant went to satisfy 
the bond, of 26th April 1890 and in sup- 
port of this contention ho relies upon^ Ex. 
Cl) certified copy of the bond, Ex. D, judg- 
ment in the suit on the above bond ; 
Exhibit E, certified copy of the decree 
passed on that judgment and Ex. F, 
certified copy of the Begister of Civil Suits 
which shows that a sum of Bs. 7,500 was 
paid in full satisfaction of the bond of 
Kashi Nath Chaudhry. Now, none of these 
documents goes to chow that the sum of 
Bs. 7,200 advance 1 by the defendant No. 
17 went to pay off the debt of Kashi Nath 
Chaudhry. It has been contended that 
although execution was taken out for the 
realisation of a sum of Bs. 7 500 on the 
date on which the appellant’s bond was 
executed, a sura of Bs 7,200 only was due 
upon Kashi Nath Ohaudhry’s bond and 
the money advanced by the appellant 
went to completely satisfy that prior bond. 
But the documents relied upon aro not 
sufficimt to come to this conclusion ; nor 
is th'^ oral evidence of any value to show 
that the money advanced by the app dlant 
went to satisfy the whole of the debt duo 
upon Kashi Nath’s bond. I, therefore, 
agree with the learned Subordinate .'udge 
in his finding that the evidence is not 
sufficient to come to a finding that the 
prior debt was paid off by the mono/" 


advanced by the appellant. All that can 
be said upon the evidence is that it is 
likely that a sum of Bs. 7,200 went to 
partly satisfy the prior debt, but that is 
not sufficient to subrogate the defendant 
No. 17 into the position of the priof' mort- 
gagee, Kashi Nath Chaudhry. Then there 
is no evidence on the record to show that 
the defendant No. 17 was even aware of the 
prior mortgages in favour of Mangar Bara 
and other persons which were satisfied by 
the debts advanced by the plaintiffs, and 
that being so, there could be no intention 
on the part of the defendant No. 17 to keep 
the prior mortgage of Kashi Nath Chaudhry 
alive. The position, therefore, is that we 
have nothing on the record to show that 
there was any intention on the part of the 
appellant to keep the mortgage of Kashi 
Nath alive and therefore he has no right 
bo bo substituted in the place of Kashi 
Nath. In this conni^ction I may refer to 
the observations of the Piivv Council in 
the case of Mahesh Lai v. Mahanth Bawan 
Das ii) where their Lordships quoting from 
the judgment in the case of Adams v. Angdl 
(2) observed : — • 

**[D a Ooutt of Equity, it has always been held 
that the mere taot of a obafge having been paid 
of! d 060 not deoido the queefeiou wUethee U is 
extiegaiahed. if it is paid of! by a tenant for 
life without any expresBion of, bis intention, it 
is well catabhahed that be retains the benefit of 
itagiinstthe mbeiitanoe, for although be has 
not deolared his intenhon of keeping it alive, it is 
pr@BU'iied that bis intention was to do so, because 
it is mauifestiy for his benefit. On the other hand, 
when the owner of an estate in fee, or in tail, 
pays ofi a obarge, the presumption is the other 
way, but in either ease the persona paying ofi the 
ohuge can, by expressly deolarlng his intention, 
cither keep it alive or destroy it ; it there is no 
reaeon tor koepiog it alive, then espeoially in the 
oaae of an oweer in equity will, in the 

abeenoe o! any declaration of intention, destroy 
it ; but if there be any reason for keeping it 
alive, Bach as the existence of another inoumb- 
ranee, equity will not destroy it ” 

Hero W 0 find no reason disclosed upon 
tbo evidence from which an intention 
could be presumed on the part of the app !• 
lanb to keep alive the prior bond of Kashi 
Nath Chaudhry and, therefore, by the 
satisfaction of the decree obtained by 
Kashi Nath, the mortgage in his favour 
was extinguished and it was nob kept alive 
for the benefit of the appellant. 


ll) (1833'- 9 Oal. 061assl0 I. A 62=i Bar. 424 
(P. C ). 

l3) >1876 6 Gh, D. 631. 
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Anobber point has been (iaken by the 
learned Vakil for the appellant to the 
effect that the learned Subordinate J^dge 
ought to have determined the several 
liabilities as between the defendants Nos. 

15 and 16 and the appellant. It appears 
th*it only two properties were mortgaged 
to the appellant* whereas some other 
properties al<?o were mortga<?ed to the 
plaintiffs, and the defendants Nos. 16 and 

16 are interested in the other pro- 
perties, and the contention was that the 
extent of the several liabilities of the 
defendants Nos. 15, 16 and 17 ought to 
have been distinctly found by the learned 
Subordinate Tudge. But that is a question 
of contribution between the several sub- 
sequent mortgagees and is a question which 
is foreign to the present suit. It would be 
open to the appellant, if he satisfies the 
whole of the decree of the plaintiffs, to 
institute a properly framed suit for 
contribution and in such a suit the several 
liabilities will have to be determined. The 
appeal is, therefore, dismissed ^with costs. . 

Das, J . — I agree. 

Appeal dismissed. 

*A. I. R. 1923 Patna 

I)AS AND BnO-KNILTi, 7T. 

Ttam Loehan Baid and another — Defen- 
dants- Appellants. 

V. 

Kumar Kamalchya Narain Sincfh — Plain* 
tiff — Bespondenb. 

F. A. No. 62 of 1920, decided on 11th 
.Tanuary, 1928, against a decision of Addl. 
S .T. of Hazaribhag, dated 17th January, 
1920. 

LifnHotirm At'U Arf 189 — Tenant hff swf- 
ffranee h^cotnes a tenani covseni io emiintianee 
of Unmc^. 

A l^n»Boy hj wonld not by Ituf'lf 

make iho posdaasion of tbs boldai rigbtfnh ao aa 
to prevant limitation ^rom mnning. But tb® 
propoeition ia ^aableet to one Important qaallfi- 
cation aod that is that if tbe landlord or tbo 
parson antitlsd to rsaame tbe tenancy does any- 
tblnff to indicate bis assent to tbe contitujanoe of 
tb<) tenancy* that would Itae'll be anfflolentr to 
convert tbe tenancy by euffeianoe in^o a tenasov 
from year to year. 302* 0. 1 .] 

(bl I*. P. JcLi 8i. 107, 116— D/i<»no<fofi. 

The effect of holding over npon payment of 
rent to the landlord !s this that a trnant mpst he 
tcgaided as a tenant from year to year. 

fP. 109, 0.1] 


^ol Adverst postessim^LiMdiard and Tenant^ 
Mire non-*p<xpmen( of rent doit no< amount to 
atstrting hostile title. 

Mere noB-payneent tent is not e^olf elint ^ 
an aeeeition of a hostUa title to the knowla^a u 
the landlord though there is no ragiitered deed 
as required by 6. 106. [P. 903, 0. 1.] 

Bankim Ohandra De — for Appellants. 

E. L. Nand Keolyar and 8, M. Mul- 
lick — for Respondents. 

Das, J. * — On the llfch May 1866 
Maharaja Bam Nath Singh the predeoesr 
sor-iu-bitle of the plaintiff granted the 
village Goniatu in Mokarrari, Istamrari 
lease to Hiraman Baid and Sambhu Baid. 
The defendant No. 1 is the grandson of 
Hiraman Baid and defendant No. 2 is tbe 
grandson of Sambhu Baid. It is nob dis- 
puted before us that the lease did not 
confer on the grantees a permanent inter* 
est in the land demised. It is conceded 
that it created in their favour a lease for 
life determinable on the death of 
survivor of the grantees. In 1876 
Hiraman Baid, the survivor of the grantoi, 
died leaving behind him a son named 
Doman. Sambhu had died previously 
leaving a son Chattur. Although the leaaa 
came to an end in 1875 on tho death of 
the survivor of the grantees, Domio and 
Chattur with their sons continued to bo in 
possession of the demieed premises up to 
1 899 upon payment of rent by them to 
the landlord. It is oonoeded that sinoe 
1899 no rent has been paid either by 
Doman and Chattur or by bha defendants 
to the landlord. The landlord served a 
notice to quit upon the defendants first in 
September 1909 and then in September 
1917 and on the 9th January 1919 
commenced the suit, out of which this 
appeal arises, for the ejectment of the de- 
fendants from the demised land. The suit 
was contested mainly on the ground that 
it was barred by limitation, but it appears 
that it was also urged on behalf of the de- 
fendants that they had acquired a title to 
tho disputed land by adverse posseseton. 
The pleas put forward on behalf of the 
defendants did not find favour with the 
learned Subordinate Judge and he bas 
given the plaintiff a decree substantially as 
claimed by him. 

In my opinion, the decision of the 
Ibained Subordinate Judge is right and 
ought [to be affirmed. In the course of a 
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▼ery able argument Mr. B. 0. De con- 
tended before us that the lease having 
come to an end in 1875, the possession of 
the defendants was that of trespassers and 
that the suit is clearly barred by limitation 
under Art. 139 of the Limitation Act. 
Now there is no dispute that Art. 139 of 
the Limitation Act does apply ; but the 
question still remains, when the tenancy 
ought to be considered as having been 
determined. Mr. B. C. De argues that 
subsequent to 1875, the defendants or 
their predecessorS-in- title could only be 
r^arded as tenants by sufferance and that 
as tenants by sufferance are only in by the 
laches of the owner, so there is no privity 
between them, and that the holding over 
by the tenants was wrongful, and that the 
limitation provided by Art. 139 com- 
menced to run against the landlord from 
the time when the fixed lease expired. 
The proposition in the form in which it is 
put by Mr. De may be accepted as well- 
fqunded, and there is abundant authority 
for the view that a tenancy by sufferance 
would not by itself make the possession of 
the holder rightful, so as to prevent limi- 
tation from running. But the proposition 
is subject to one important qualification 
and that is that if the landlord or the per- 
son entitled to resume the tenancy does 
anything to indicate his assent to the con- 
tinuance of the tenancy, that would 
itself be sufficient to convert the tenancy 
by sufferance into a tenancy from year to 
year. See Earn Chandra Singh v. Bhi- 
hhamhar Singh (1). Now on the admitted 
facts of the case the landlord accepted 
rent from Doman and Chattur and after 
the death of Doman from Chattur up to 
the year 1899. It follows that the land- 
lord did indicate his assent to the con- 
tinuance of the tenancy, and in my opinion 
the receipt of rent by the landlord was 
Sufficient to convert the tenancy by suffer- 
ance into a tenancy from year to year. 

It was then contended by Mr. De that 
there 'was, at the utmost, a tenancy in 
favour of Chattur up to the end of the year 
1899 and that Doman and Chattur were 
not tenants from year to year but that 
they were tenants for the years for which 
they paid rent to the landlord. The argu- 
ment of Mr. De is based upon the terms of 
S. 107 of the Transfer of Property Act, 
which provides that a lease of immoveable 


(1) (1910) M Oal. 67A. 


property from year to year can be made 
only by a registered instrument. The ques- 
tion, however, is not whether a lease from 
year to year was created in favour of the 
predeoessors-in-title of the defendants by 
the landlord, but whether there was by 
implication of law a lease from y^r to year 
in favour of the predecessors-in -title of the 
defendants. Let it be assumed that upon 
the expiry of the lease in 1875 there was 
no valid lease in favour of the defendants 
or of their predeoessors-in-title, and that 
the position of Doman and Chattur and 
after the death of Doman, of Chattur, was 
not higher than that a lessee for one year 
who held over at the end of the last year 
for which he paid rent. His rights must 
still be tested by a reference to the provi- 
sions of S. 116 of the Transfer of Property 
Act. Now, S. 116 of the Transfer of 
Property Act provides that if a lessee re- 
mains in possession of the demised pro- 
perty after the determination of the lease 
and the lessor or his legal representative 
accepts rent from the lessee or otherwise 
assents to his continuing in possession, the 
lease in the absence of agreement to the 
contrary is renewed from year to year or 
from month to month according to the 
purpose for which the property is leased 
as specified in S, 106, The question then 
is not whether there is a lease from 
year to year under S, 107, Transfer of 
Property Act, but what is the effect of 
holding over under S. 116 of the Trans- 
fer of Property Act. There is no doubt, 
in ray opinion, that the effect of holding 
over upon payment of rent to the landlord 
is this that we must recognize the defen- 
dants as coming within the provision of 
S. 116 of the Transfer of Property Act 
That being so, they must be regarded as 
tenants from year to year ; and such a te- 
nancy is determinable only by six months’ 
notice expiring with the end of a year of 
the tenancy. In my opinion limitation 
began to run on the expiry of the notice to 
quit which was served by the plaintiff 
upon the defendants. 

It is the case of the defendants that 
the notice to quit was served on them 
some time in 1904, and that even on the 
hypothesis that the defendants are te- 
nants from year to year the suit is barred 
by limitation. The learned Subordinate 
Judge has, however, come to the conclusion! 
that there was no notice at all in 1904, 
but that the first notice was in Septembeil 
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1909. Ifc is quite true that the defendants 
have produced a notice which bears date 
the 9th September 1901i but it is worthy 
of note that the defendants have not 
produced the Hindi notice corresponding 
to the Bnglish portion nor have they 
produced tbe notice which was served 
upon them in 1909. The plaintiff’s case is 
that the notice produced by the defendants 
was’ served on them in 1909 and that the 
date in the notice was by mistake written 
as 1901 instead of 1909. The learned 
Subordinate Judge has given good reasons 
for accepting the explanation offered by 
the plaintiff and I see no reason whatever 
to differ from him on this , point. If the 
notice was in fact served upon the defen- 
dants in September 1909, then, there is no 
question that the suit is well within 
time. 

The question as to whether the defen- 
dants acquired a title by adverse possession 
must also be decided against the defen- 
dants. The position of the defendants was 
that of the tenants and, as the learned 
Subordinate Judge has jiointed out, mere 
non-payment of rent is not equivalent to 
an assertion of a hostile title to the know- 
ledge of the landlord. 

I would dismiss this appeal with costs. 

Bucknill, J. : — 1 agree. 

A’ppeal dismissed. 
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Dawson Mild r, G. J. and Fosier, J. 

Bnj Eatan Das and another— Fl&mti&s- 
Appellants. 

V. 

Eaghunandan Gir and others — Defend- 
ants- Respondents. 

F. Appeal No. 91 of 1920, decided on 
16th January, 1923, against a decision of 
Sub. J., Gaya, dated 7th February, 1920. 

(a) Mifigage tun^^QuetUofi of paramomi Utle 
should not he eonstdered. 

The Court is not oonoecned ioz the puipoie ot 
detetmining the issues in a mortgage suit wbethei 
some third p^rty as a title adveKse to that ot the 
mortgagor. £F. 204, 0. 3.] 

(b) Evidence Act, 8. 116— Moripapor though 
trustee Is estopped from setting up trust. 

Even v?here the morigagois axe iruitees aotisg 
in a publio oapaoity as d sot fox then ov7n benefit, 
they are estopped from denying their title and 
cannot set up as a defenoe again et the mortgagee 
that the property BO mortgaged is irnst piopeiiy 
whioh the mortgagora bad no right to mortgage. 
.'Whoii ths moxtg»gt dged oleaily and uuviUtnkg- 


abiy purpoits to be exeouted by tbs mortgagor as 
the proprietor of the peopeity m his Own interest, 
ha la estopped irom deuyirg tbe interest which 
he lepreaented as hia own proprietary right in the 
deed. [P. a04, U. g. 

L. N. Singh, N. G, S%nha, Banwartlal 
and /i]i. iJ. Bose — for Appellants. 

/S. M. Mulliok and Kailaspati — for Res- 
pondents. 

Dawton Miller, C, J. : — This is an 
appeal by the plaintiffs from a decision of 
the Subordinate Judge of Gaya, dated the 
7th February 1920. 

The appellant Brij Ratan Das and his 
son Bai Kumar Lai, who is joint with him 
in estate, instituted the suit as plaintiffs 
on the 4th March 1919 to enforce a mort- 
gage bond executed in favour of Brij Ratan 
by the first defendant Goshain Raghunan- 
dan Gir on the 22nd October 1910 to 
secure payment of a sum of Rs. 4,860-14-6. 
the amount found due on an adjust- 
ment ot accounts between the parties, 
together with interest. The property hy- 
pothecated under the bond is described ^y 
the mortgagor in the instrument itself as 
" the entire 16 annas of b/it and the tem- 
ple of Sri Pita Maheshwarji with the 
orchards and houses appertaining to it and 
all sorts of income and profits accruing 
therefrom situate in mahalla Utarmanus 
appertaining to mahalla Ramna, ward No. 5, 
one of the quarters of Sabebganj, par- 
gana and District Gaya, constituting my 
proprietary interest and held by me in 
occupancy right and which has been ac- 
quired by me personally, the boundaries 
whereof are given below — mtnthai mafi 
land appertaining to the temple and the 
said temple." 

The defendants other than the mort- 
gagor are his brother Wazir Gir and other 
members of his family most of whom are 
minors. Raghunandan Gir, the mortga- 
gor, filed a written statement but took no 
part in the trial and was not represented 
in this appeal. His brother, the second 
defendant, as also the minors, filed writ- 
ten statements and contested the suit. It 
was pleaded that the plaintiffs had no 
cause of action, that the court-fee was 
insufficient, that the suit was barred by 
limitation, that it was bad lor mis-joinder 
of parties, that the bond was exeouted by 
the first defendant under fraud and undue 
infiuenoe of the plaintiffs, that there was 
no consideration for the bond and that it 
yrtks not genuipq affd Yftlid^ that the lpa|| 
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oovered by the bond was nob confcraobed 
for legal neoassity and bhab the minors 
were nob benofibed thereby and were nob 
liable for bhe same, that the rato of intorosb 
was uaurtous and unoonscionable and by 
way of penalty, bhab the properties morb- 
gaged were inalienable and the mortgagor 
had no right to mortgage them. A plea of 
payment was also set up by the first and 
second defendants and the suit was 
ohalleoged as being invalid on the 
ground of champerty and as against 
public policy. Most of those pleas, 
as ta which issues were framed, were 
ahandoned aA the trial and the only ques- 
tions^ left for deterimnatioB' by the learned 
Sttfeordinate Judge were those whieh related 
bo> Ihoiibalion, the genuineaess and vali- 
dity of the bond and the ooneideration 
therato, the question of logall neoessiby. 
the quesfeion rolhbing te intereeb and who- 
irher the properbiGs were inaHenable so as 
ta preclude the mortgagor's right to mort- 
gcge tkeni . 

AHiheae issues e^ceapt the last were deber- 
nriBed in {€m)ur of the plaintiffs. The last 
mentioned issue, however, was one* which 
ki* the oplnihtt of the learned Subordinate 
Jhdge went to* the root of the whole claim 
and was determined in farour of the 
dtefeBdanta The* learned Judge found 
that* the properties mortgaged were 
tBflilieiMthlei that the defendant B.aghu< 
Bandas €lir h»d nojight to mortgage them 
and thaii the mortgage was absolutely void. 

Frorn this decision the plaintiffs 
have appealed and contend in the first 
place that it was not competent to the 
mottgagor to dispute the title which he 
himself had granted or to set up against 
ther mortgagee the paramount title of a 
thW party evert though the latter might- 
OTentualiy prove a right to recover the 
property. They oontend* in the second 
plhce that the Judjge was not justified upon 
tho cYidenoe in* arriving at the oonolusiont 
that- the property was malienabie. 

[ileiie> the indgroen* discusses the evi- 
di»ica. negaodmg the inahccability of the 
property and continues as. 

foliowsiX 

Haviiag regard to the doeumentary evi- 
denceda thecase^from which it. appears that 
ainnathei yearf 1863. the property in suit 
hee.beien disposed of or dealt with by those 
fn>m. timai bo; time in possession as if. they 
liad»a prapiietary. uid tranaferahle iatere^V 
thereiBi there is Eoueh to be said for the 


appcllanbs’ contention that it is nob male 
out that the property is inalienable or 
that the mortgagor had no right to mort- 
gage the same. It is nob, however, in my 
opinion, necessary to determine this ques- 
tion for I consider that the appellants 
must succeed upon the first point. The 
respondents by the plea taken are in fact 
enefeavouring bo set up the jus Urtii and 
to plead as between the mortgagor and 
his mortgagee the paramount title of ano- 
ther. The Court is not concerned for 
the purpose of determining the is^es in a 
mortgage suit whether some third party 
has a title adverse bo that of the mortgagor. 
It was contended on behalf of the respon- 
dents that Baghunandan Gir, the first 
defendant, was really in the position of a 
trustee in regard to the property in suit 
and therefore had no powers of alienation 
contrary to tb© terms of the trust and that 
no question of estoppel could arise ifl such 
a ease*. Had the mortgagor purported bo 
transfer the property in the capacity of 
trustee, this question would have arisen 
for determination. There is authority 
both in this* country and in England for 
the proposition that even where the mort- 
gagors are trustees acting in a public capa- 
city and not for their own benefit, they are 
estopped from denying their title and can- 
not set up as a defence against the mort- 
gagee that the property so mortgaged is trust 
property which the mortgagors had no right 
bo mortgage. iDoe d Ltvy v. Eornt (Ij 
and Mahiumaya Deh% v. Haridas Ealdar 
(2j] and Fisher’s Law of Mortgage, S. 872. 

it is unnecessary, however, in the 
present instance to decide this wider 
issue as the mortgage deed clearly 
and unmistakably purports to bo execut- 
ed by the mortgagor as the pro- 
prietor of the property m his own 
interest, and he is estopped from denying 
the interest which ho represented as his 
own proprietary right in the deed. With 
great respect to the learned Subordinate 
Judge I think that he ought nob bo have 
embarked upon a consideration of the 
question of the defendants’ interest in the 
present suit. If it should hereafter turn 
out either that the Hindu public or any- 
body else is interested as proprietor of the 
mortgaged property or has a paramount 
title adverse to that of the mortgagor tdie 


a) (1842; 2Q.B. 760. 

(2) 42 C*l. 446*19 0. W. H. 

0. 400=^80 0. L.J. 189 
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decision in this suiii will nob be binding 
ui;)on such a person, and if in faob there is 
a paramount title in anybody else, it is 
competent to such person to take proper 
steps at the proper time to protect his in- 
terests. • In my opinion this appeal should 
be allowed with costs against the respon- 
dents who have appeared and contested 
the appeal. The judgment and decree of 
the learned Subordinate Judge should bo 
set aside and in lieu thereof there will bo 
the usual mortgage decree for the amount 
claimed with interest at the bond rate up 
to the expiry of the days of grace which 
in this case will be three months from tho 
date of this decree, and costs and further 
interest thereafter on tho decretal amount 
so found due and costs at 6 per cent, per 
annum until realisation. 

Foster, J : — I agree. As to thomort- 
gagor’s plea that tho mortgaged property 
is hold in trust for the Hindu public and 
tho idol, in my opinion, there can bo no 
doubt that it lies outside the scope of the 
mortgage suit, so far as it asserts a third 
person’s titles A mortgage decree for 
sale does not purport to assure a good title 
to the ptospeotive auction-purchaser. 

As to the plea that the property is in- 
alienable on the ground that the sale of 
a public endowment and its emoluihon'ts 
IS against public policy, my obinionf is that 
the mortgagor is in this case estopped 
by his own deed, A material question of 
law would, I concede, have arisen, had 
the defendant expressly mortgaged the 
emoluments of a public endowment : for 
there are decisions which declare such pro- 
perties inalienable. There are English 
decisions which have removed tho bar of 
estoppel Mhere the mortgagor in his deed 
has contravened legislative enactments 
limiting his authority and where he has 
in the mortgage suit raised the question of 
alienability. So a plea of public policy, 
based on Indian decisions, might possibly 
by brought into analogy with those English 
decisions. But in my opinion, we have 
no such case before us. A close study of 
the whole mortgage deed, the subject- 
matter of the suit, will, 1 think, show that 
the private ownership of the mortgagor 
was emphasized by frequent reiteration. 
Much has been made of the meaning of 
certain terms in the deed implying (in the 
circumstances of this oasej that the income 
is derived from daily offerings made by 
deyoteestp tbe idolp but in my opinion 


this is not inoonsistonh with private 
ownership. So having regard to the general 
tenor of the mortgage deed, which indi- 
cates mortgage of private property, I do 
not think that any question of public 
policy can be raised in the present suit, 
and tho defendant is estopped by his own 
act and deed. If in fact it is a public 
endowment, tho Hindu public and tho 
idol have identical interests and they have 
numerous remedies, both under special 
enactments and the general provisions of 
law. 

Appeal allowed. 
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OouTTS AND Das, JJ. 

Bari Prasad Ohorndhafy — Defendant- 
Appellant. 

V. 

Harihar Prasad Ohowdhury and others 
— 'Plamtiffs-Respondents. » 

Appeal No 107 of 1920, decided on 
12th May 1922, against a decision of Sub. 
J. of Patna, dated the 28th September 
1920, modifying that of Munsif of Patna, 
dated 28rd December 1919. 

(a) Evidence Act^ S. 10 1 -^EiJnci oj Admmm o/ 
tX$culK) i a iaidUown. 

DtiEdadatui bav^ag ddaiiUtd btio ezeoaiioa of 
dooaaioul ib la tuc kxiui to eetauii^di tbat 
aouBidocabiou diU uot LI** ^06', U. i.] 

lO T i" Ac#, 6fr Qfima notate lo 

posetaiwn. 

A lien oci tbe pi’oyer^y loc the uapatd) pucohiifitt* 
CQoauy uoed uub the veuUoc to cevaln 

yoaui;iBdiou ut the piuyeKty, fP. 216, U. 2.J 

Sunder Lai — for Appellant. 

T. N'. Sahay — for Respondents. 

Daa, J.: — This appeal arises out of a suit 
instituted by tho respondents against the 
Appellant for an order directing the defen- 
dant to deliver the registered sale-deed 
dated tho 20th May 1916 to the plaintiffs 
or in the alternative for a mortgage decree 
against the defendant for a certain sum of 
money. The plaintiffs’ case is that the 
defendant executed a mortgage-deed in 
their favour for Rs. 400 on the 7th 
October 1915 and that thereafter, that is 
to say, on the 2nd P'ebruary 1916 and tho 
22ad February 1916 the defendant 
borrowed two other sums from the plaint* 
According to them on the 20th May. 
XQ16 the defendeut sold to them twe 
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o£ tho properties out of four mortgaged to 
them^ tor Ks. 700. They assert in the 
plain b that they ottered to pay to the 
detendaab the sum of Rs. 186-8-0 and 
asked the defendant to deliver the sale-deed 
to them but that the defendant refused to 
deliver the same to them. The defendant’s 
case in the written statement was that the 
entire transaction upon which the plaintiffs 
rely was fraudulent and that he never 
borrowed any sum ot money from the 
plaintiffs and that although he executed 
the mortgage-deed in favour of the plain- 
tiffs and also the sale-deed, dated the 
20th xVlay 1016, there was no considera- 
tion at all for either of these transactions. 

The Court of first instance came to the 
conclusion that the defendant took a loan 
of Rs. 200 from the plaintiffs. He accord- 
ingly gave the plaintiffs a money decree for 
Rs. 200. On appeal tbe learned Judge in the 
Court below has reversed tho decision of 
tho Court of first’ instance and has decreed 
the plaintilfs’ suit in its entirety. It is 
argu’dd before us by Mr. Sunder Lai 
on behalt ot the appellant that the decision 
the learned Judge in the Court below is 
erroneous. 

The first point is whether the decision 
of the learned Judge on the question of the 
passing of consideration is good in law. The 
learned Subordinate Judge in the Court 
below pointed out that the Court of first 
instance dealt with the case as if the onus 
was on the plaintiffs to establish that there 
was a consideration in respect of the trans- 
actions. The learned bubordinate Judge was 
right in pointing out that the defendant 
having admitted the execution of the docu- 
Jment, it was for him to establish that 
(consideration did not pass. Mr, bunder Lai 
|on behalf of the appellant has urged 
before us that the defendant did adduce evi- 
dence in the Court below. He un- 
doubtedly, did adduce evidence, but then the 
Court of first instance entirely disbelieved 
this evidence. In my opinion the learned 
Subordinate Judge is right in his decision 
that the burden was upon the defendants 
to establish that consideration did not pass. 
As regards his finding that that burden 
has not been discharged, that is a finding 
of fact which is binding on us in second 
appeal. 

It was then urged before us that the 
Couit below erred in giving a decree for 
metne profits to the plaintiff. Mr. Sundf?: 
|a 1 urges )>efQre us suss due 


him was Rs. 186-8-0 and that the plaintiff 
on his own admission tendered the sum of 
Rs. 103-13-0, He maintains, therefore, 
that as he had a lien on the property for 
the unpaid purchase- money he ought not 
to be liable lor mesne profits. Tb^ ques" 
tion is not free from difficulty. There is a 
decision of the Madras High Court in 
Yella Kn&hna nma v, KotUpalh Mali (1) 
which decides that the lien does not entitle 
the vendor to retain possession of the pro- 
perty. Mr. Sunder Lai has not given us| 
any authority which holds the contrary.! 
In my opinion the point urged by Mr. 
Sunder Lai fails. 

I would accordingly dismiss this appeal 
with costs. 

Coutts, J.:—! agree. 

Appeal dismissed. 

il) H920> 43 Mad. 7l2=s3S M, L. J. 467-il 
L. W. O63=a j20; M. W. N. 380=55 1. 0. 530 = 
2H1 M. D T aa 
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Da3 aud Adami, JJ. 

Jaidtb Thakur and others — Defend ants- 
Appellants. 

v. 

Jamahir Miss%r and anothtf — Plain- 
titis-Eespondents. 

Appeal No 880 of 1920, decided on 27th 
October, 1922, against* the appellate decree 
of District Judge of Darbhanga. 

B. T. Act — Sa le o/ Tenure— Only one tenant 
recorded — hepresentaiion by such recording, on 
bthaijoiali txpiatned. 

Bo tac tenures are oonoexned, the Bengal Tenan- 
cy Aoi makes it obligatory upon the tenants to 
na^e their names xtootCea in the landlord s she- 
rtsiU wbenevei they become entitled to them by 
Boooeesion. In the case ot a tenure, thereloce, 
where only one tenant takes the trouble to have 
hia name recorded in the landlord’s therma, and 
the others, either through design or negligence tail 
to do BO, it may be presumed that the tenants who 
tailed to have tbeie names recorded in the land- 
lord's therttta consented to the tenant who bad 
hlB name leooiQtd representing them both in tran- 
saotione ana in suite afteoting the landlord and 
the tenants. But other ptineipks arise where the 
Court has to deal with the case of the sale ot a 
holding, as to which there is nothing in the Bengal 
Tenancy Act oompeiUng raiyateto have then 
nsmee ucoidbU m the laudiorh'b ihtrtsia. it is a 
queation oi laot in each case whether the rsoorded 
tenant does in laot represent the holding in dispute 
and the fact that only one tenant is regiitered is 
an item in the evidence upon the qaeetion whetbei 
he 11 Of IS not the xepiesenlative tenant qua the 
It 11 h^poefi^ tbfit it fpUowi 
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M a mattefl of law that a ao-teoant does Mpresaat 
the holding qua the landlord ^han all that la 
ihowB la that he ia the only teo'iedad tenant and 
ia the head of the family. If the ceoorded tenant 
went and applied foe a aettlement and the 
landlor^eettled the land with him than whatever 
the portion m«y be aa between him and 
hia bcothei, qua the landlord he le the only ten* 
ant. Bat if on the other hand he along with hie 
brother became entitled to the holding by eaoeaf- 
elOQt qneatioa will have to be oonaidered whether 
he did in fact repreaent the boldinv qua the land- 
lord. fP. 208, Oa. 1 & 9.5 

L. K, Jha — for Appellants. 

S. K. Hitter and B, N. Hitter — for 
Kespondents. 

Das. J.: — ^This appeal arises out of a 
suit instituted by Jamahir Missir for de- 
claration of his title to, and for confirma- 
tion of possession or in the alternative for 
recovery of possession of, certain lands 
specified in the plaint. The material facts 
are as follows : — 

The appellants who were the defend- 
ants first party in the action were in pos- 
session of the disputed land as occupancy 
tenants under the defendants second party. 
[The record -of- rights shows that the defend- 
ants first party are jointly interested in 
the holding in question, but ifc appears that 
only one of them, Chiranjiv, was recorded 
in the landlord’s sherista as the occupancy 
tenant in respect of the holding. The 
plaintiff appears to have taken a mortgage 
of the disputed land from the defendants 
first party and to have entered into posses- 
sion as a usufructuary mortgagee. The 
landlord then instituted a rent suit against 
Chiranjiv, the only recorded tenant, and 
obtained a decree as against Chiranjiv. In 
execution of that decree, he caused the 
right, title and interest of Cbairanfiv in 
the holding to be sold and it was in fact 
sold and was purchased by the plaintiff 
himself in the benami name of his wife. 
The defendants first party appeared not 
to have noticed the events which resulted 
in the sale of the occupancy holding and 
they in the usual course tendered to the 
plaintiff the mortgaged money which the 
plaintiff accepted Thereupon the defen- 
dants first party obtained posse'^sion of the 
occupancy holding. The plaintiff then 
brought the suit out of which this appeal 
arises for recovery of possession of the 
occupancy holding. The plaintiff’s case is 
,ttat the decree obtained by the landlord as 
against Chiranjiv bound the entire holding 
and that bis title as a purchaser cannot 
now be defeated by the production of the 


reoord-of-rigbbs which may favour the 
claim of the defendants first party. 

The learned District Judge in the Court 
below gave effect to the contention raised 
on behalf of the plaintiff and gave him a 
full deoToe in respect of the land in dispute. 

The important question which the learn- 
ed Judge had to decide was, whether the 
decree obtained by the landlord as against 
Chiranjiv was a rent decree, or whether it 
was a money-decree and if it was a rent 
decree whether it was executed as a rent 
decree under the Bengal Tenancy Act, 
or as a money decree under the Civil 
Procedure Code. The learned Judge con- 
ceded that the khatian mentioned four 
persons as tenants in respect of the land, 
but thought that, as Chiranjiv was the 
only recorded tenant, and, as Chiranjiv 
was the head of the family, the decree 
against Chiranjiv bound the entire holding 
and that the decree had the effect of a rent 
decree. The learned Judge was apparently 
much influenced by the case of Jeolal 
Singh v. Qunga Per shad fl). That was a 
case where a tenure standing in the name 
of one of the joint holders thereof was sold 
in execution of a rent decree, and the 
Court had to consider whether the sale 
bound the tenants other than the tenant 
agamst whom the action was brought. Sir 
Richard Garth, in delivering the judgment 
of the Court, said that where it was clear 
from the proceedings, that what was sold 
and intended to bo sold was the interest of 
the judgment-debtor only, the sale must be 
confined to that interest, although the 
decroc-holders might have sold the whole 
tenure if they had taken proper steps to do 
so, or although the purchasers might have 
obtained possession of the whole tenure 
under the sale ; hub that where it appeared 
that the judgment-debtor had been sued as 
representing the ownership of the whole- 
tenure, and that the sale, although pur- 
porting to be of the right and interest of 
the judgment-debtor only, was intended 
to be, and in justice and equity, ought to 
operate as a sale of the tenure ; the whole 
tenure then must be considered as having 
passed by the sale. 

Upon the facts the learned Judge 
found that the tenant against whom 
the suit was brought was the manager 
of the joint family and was alone 
registered in the zemindar's sherista 

(1) (1881) lOiOaL 998.. 
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as proprietor of the tenure. On these facts 
the learned Judge, applying the law whloh 
ho laid down, came to the oonolusion that 
there was complete representation in the 
ease and that the decree against the record- 
ed tenant was operative against the whole 
body of tenants. It will be noticed that 
this was a case of a joint family : but in the 
case of Nitayi Bahari Saha PramanicJc y. 
Rari Govinda Saha (2) the Calcutta High 
Court came to the conclusion that the 
principle laid down in the loading cas j of 
JiBolal Siftgh v. Gu^oa Pet^shad fl) would 
apply even though the tenure did not belong 
to a joint family. The law was precisely 
laid down by Mr. Justice Bannerji in these 
words 

** The reason for the decision is that as 
the law required tenants to register their 
names in the landlord’s office, unregistered 
oo-owners of a tenure by their omitting to 
have their names registered, must he taken 
to have acquiesced in the registered tenant 
representing them in their dealings with 
the landlord : that in a suit for rent against 
the registered tenant he must be taken to 
have been sued as representing the 
ownership of the whole tenure ; and that a 
sale in execution of the decree obtained in 
such a suit though in terras only a sale of 
the right, title and interest of the judgment- 
dehtor, must bo held really to pass the 
right, title and interest, not only of the 
registered tenant but also of the unregister- 
ed oo-owners whom bo represents; and 
that reason bolds good quite as much in 
this case as in tho case relied upon.” 

Mr Mitter appearing on behalf of the 
respondents strongly relied upon these two 
oases and upon other oases which ho cited 
before us. But all thes'^ cases are cases of 
sales of tenures, and it must be remember- 
ed that so far as tenures are concerned, the 
Bengal Tenancy Act makes it obligatory 
upon the tenants to have their names 
recorded in the landlord’s sherista when- 
ever they become entitled to them by 
succession In tho case of a tenure, there- 
fore where only one tenant takes the trouble 
to have his name recorded in the landlord's 
sheristat and the others, either by design or 
negligence fail to do so, it may be presumed 
that the tenants who failed to have their 
names recorded in the landlord’s shmista 
consented to the tenant who had his naqie 

(2> (1899) 86 Gel. 617. 


recorded, rej^esenting them both in tran-| 
saotions and in suits affecting the landbrdj 
and the tenants. 

But other principles arise where the 
Court has to deal with the ease of 'the sale 
of a holding, as to which there is nothing 
in the Bengal Tenancy Act compelling 
raiyats to have their names recorded in the 
landlord's shi^rista. Indeed in the case of 
Ashok Bhuigan v. Kartm Bepan (3) it was 
denied by the Calcutta High Court that any 
presumption as to representation could be 
drawn by a Court where only one of the 
oo-raiyats had his name recorded in the 
landlord's sh&fisia, and the others failed or 
neglected to do so. The question has, 
however, been disoussed in various oases, of 
which it is sufficient to mention one, 
namely, the case of Jagattara Dass% v. 
Daulati Bewa (4). In that case it was 
held that it is a question of fact in each 
case whether the recorded tenant does in 
fact represent the holding in dispute and 
that the fact that only one tenant is re- 
gistered is an item in the evidence upon 
the question whether he is or is not the 
representative tenant qua the landlord. 

If tho finding of the learned District 
Judge had been that Chiranjiv completely 
represented the holding qua the landlord, 
his finding would have been a finding of 
fact binding on us in second appeal. But, 
as I read the Judgment of the learned 
District Judge, he came to tho oonolusion 
that the decree was to be regarded as a rent 
decree first because Chiranjiv was the only 
recorded tenant, and secondly because 
Chiranjiv was the head of the family. I 
do not think that the conclusion that he 
did represent the holding qua the landlord 
follows from the findings of fact at which 
the learned Judge arriv^. It may be that 
Chiranjiv did represent the holding qua the 
landlord and that the learned District Judge 
on a consideration of tho whole evidence in 
tho case will come to that conclusion, but 
it is impossible to say that it follows as a 
matter of law that a co-tenant does re- 
present the holding qua the landlord when 
all that is shown is that Chiranjiv is the 
only recorded tenant and is tho head of the 
family. 


i8i <1905) 9 0 W. N. 848 
14) 11909} 67 Oil. 75»9 ). 0. 696«»19 a W. N 
lUO, 
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1% is aeoesaary therefore that this case 
^oald be re-heard by tho learned District 
Judge ; but 1 think it desirable to point out 
that if it should appear that thero was no 
suooessioEL at all, that is to say, that the 
settlement was with Chiranjiy, then the 
|Olaim put forward on behalf of tho defen- 
idants first party must fail. If Ohiranjiv 
[went and applied for' a settlement and the 
llandlord settled the land with Ghiranjiv 
Ithen whatever the position may be as bet- 
Iween Ohiranjiv and his brother, qua the 
llandlord he was the only tenant, and the 
lease of the defendants first party must fail. 
(But if on the other hand Ohiranjiv along 
Iwith his brother became entitled to the 
■holding by succession, then the learned 
Uudge will have to consider whether Chi- 
jranjiv did in fact represent the holding qua 
the landlord. In discussing the question, 
the learned Judge will give due weight to 
the two facts which he has found in favour 
of the respondents, namely, that Ohiranjiv 
was the only recorded tenant, and that ho 
was the head of the family. 

I would allow the appeal, set aside the 
judgment and decree of the Oourt below 
and remand the case to that Oourt for a 
decision according to law. Oosts will follow 
tho result and will be disposed of by the 
lower Appellate Oourt. 

Adami, J. — I agree. 

Case remanded, 
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DaWSON-MILLER, 0. J., AND BOSS, J. 

(Maharaja) Bahadur Sifigh and others — 
Defendants-Appellants 

V. 

Seth Hulcum Chand and others — ^Plain- 
tiffs-Bespond ents. 

. Appeal No. 109 of 1921, decided on 21st 
November 1922, against the order of Addl. 
Sub. J , Haearibagh. 

(a) Juriadieiidn^yoluntarp tuhmitnionbe foreie- 
ntr veete anA thin foriiomr can 6i 

teitrakud frem ecBSwiing decree in another Court 

The loveceign of • ooontry, aotiog ihroash the 
Ooaiti theisof, has • right io exercise jarisdlofclon 
over any yecson who voltmtarily submits to his 
Sttflsdletloa, oe le other words, tha Courts of e 
eouatiy ere Oenrts of oemipetsnt jorbdiotion oves 
any PiifsoB who volanterllv submits to their iurls- 
diotiOB. The Ooutts o! this oountey would not 
grant an tli|uUtMen agahiet pereens resUUng out- 
die Mfflr fuKidlelloa and not eubjsot te the jasis- 
dietioaaltha Ooidt la eases whese they would 
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hevanantaBial enloMlsg «i. ortR. A Abort 
^ luhaiotieo on th. avpHaoUoo ol tlM«lilnk» 

a suit ia which the defendants have sutsred 
appaaraaea, to issue a temporary lojunbifoti MS- 
waining the defendant from exsenting In another 
(^urt a decree obtained aaainst the plaintiff. 

[F 910, Col 9 : P 911, Col. 1.1 

fft> Ciffil P> 0 ,0, 89. IZ 1— Prima faoie #0»s- 
tente of right and itt infringement arefirti regui^ 
eitet of infunoiton. 

One mnat be satisfied In the first laitanee 
before granting a temp')rary fnjnnodtlon, that the 
plaintiff has a fair question to rales as to the 
sxletenee of the rlvht alleged. The CJcuH must 
also be satisfied that the defsndanta hsvs Infring- 
ed o« are threatening an Infringement of those 
rights. A oonelderatlon that by the catling of 
pipe 1 tree the eaeoeptibllities of a communitv 
wonid be wounded should not be allowed nndnly 
to restriet the rroognised risbts of ownership in 
property The fact that plaintiffs* veneration for 
a saered hill leads them to regard the ereatlCn of 
buildings thereon as an not of saorllege, oannot by 
itself ooBfer the right to restrain the owner from 
•xerofsing the ordinary acts of ownership. BVesy 
one is entitled to hie own religions beliefs hnt hs 
cannot fores them npon another so as to restrain 
that other from dealing with his property In a 
manner Inoomnatible with there beliefs , 

[P 919, CtA 9 1 

Knhoant Sahay^ and B. 0, Ds— for 
Appellant;?. 

Sultan Ahmad, S. M Mnllicht and 5. 
N. Boss for Bo?pondonfcs. 

Dawson Miller*, C. J. -Thb suib out 
of which this appeal ari?'^? was insbibubed 
in 1920 by bbo plaintiff? represenbiug the 
DicJambari ?ecb of Jain? against the defend- 
ant? who are representative? of the Sitam- 
bari? claiming a declaration of the plaintiffs' 
right? in connection with their wor^ip ab 
tho bonks and temples on Para?nath Hill 
and a permanent injunction restraining the 
defendant? from committing certain acts 
alleged to he an infringement of the plain- 
tiff?' rights. 

After filing tho plaint tho plaintiffs app- 
lied for and obtained a rule calling upon 
the defendants to show cause why a tem- 
porary injunction restraining them from 
committing certain of the act? complained 
of in the plaint should not bn granted pend- 
ing tlw hearing of the suit An interim in- 
junction pending tho hearing of the rule 
having boon granted, tho defendant? appear- 
ed before tho learned Additional Subordi- 
nate .Tudgo of Hazaribagh to show cause 
and, after hearing the parties, the rule was 
made absolute pending the hearing of the 
suit which ha? not yet taken place. Prom 
that decision the defendants have preferred 
this appeal. 
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We are told tha* the suit is praotioally 
ready for hearing and has only been brfd 
up as tha Teoord was sonfe here from ^e 
Subordinate Court for the pur^sos of this 
appeal and that we ought not in the oir- 
cumstanoes to interfere with the bempomry 
injiinotion which was granted in May l^t 
year, and that no useful purpose would be 
served hv vacating the order already made 
and deciding, without full matoral. ques- 
tions which will be the subieot of detor- 
luinatiott in the suit. I am not satisfied 
that this reason in itself is sufficient for 
dismissing the appeal although on the ‘^ooro 
of convenience it may have some weight. 
It is necessary, thsrefoiw. to consider the 
grounds upon which the learned Judge 
below has based his decision. 

I need not repeat hero what has been 
«*aid in the judgment under appral as to 
the differences which divide the two sects 
of the Jain oommuaity and the protracted 
Ijjiigation which for some years now has 
been tending to widen the breach between 
them. It is sufficient to bear in mind that 
the ritual attending tho worship of the two 
sects has marked differonces which ^ in re- 
cent ypiBkVS have formed the subject of 
heated disputes and much litigation. The 
fact that thev both have rights of wo^hip 
in the same shrines on Par.xsnath hill is no 
doubt a source of continual friction as each 
sect regards the mode of worship of the 
other as unorthodox?. Som^^tirao beforo the 
present suit was institut*>d the Sitambaris 
who are represented by the defendants in 
the present suit, sued the pres«nt plaintiffs 
and others reprosenbin<? tho Digambaris for 
a doolatation that the Tyigambariq wore not 
entitled to worship in tho s’o'ines and tem- 
ples on Patasnath TTill exempt with their 
permission and in the manner prescribed 
by them. That suit was d'^oided on appeal 
in this Hoiirt in April last year after the 
present suit had bean instituted and by 
that decision it was declared that both 
sects had equal ritjhte of worship in the 
majority of the tonics on Parasnath Hill. 
Up to that time however, there can bo no 
doubt that the Sitambaris had been claim- 
ing exclusive rights over the hill and the 
tonks and temples thereon and tho right 
to control the mode of worship of the 
other sect. The proprietary rights in the 
hill itself are now vested in the Sitam- 
baris by a recent pui chase and they have 
for many years in fact exercised acts of 
management and superintendence over the 


existing shrines and temples repairing or 
rebuilding tho same when necessary. The 
Charans which are reprosontations in stone 
or marble of the footprints of the Trt- 
thanhars who have attained Ntrpcn on 
the hill in past and present byoles are 
enshrined in the tonks and are devoutly 
worshipped and regarded as objects of 
peculiar sanctity by both sects. The ritual 
attending the worship, however, is marked 
by broad differoncos as already mentioned. 
Both sects also regard tho hill itself as an. 
object of von oration and are very tenacious 
of the rights which they claim to have 
acquired therein and resent the intrusion 
of those of a different faith or the perform- 
ance of any act on the hill itself which 
may offend their religious scruples. The 
Digambaris, it is said, regard eating and 
drinking on tho hill or the performance of 
any of tho usual fiincbions of nature as a 
desecration of that holy place. 

The acts complained of in respect of 
which tho injunction has been granted are 
divided into i heads : — 

fl) Tlio construction of houses for resi- 
dontial puri)os3s on the bop of the hill 
tending to the desecration of the sanctity 
of the hill 

(2) Tlic collection of building materials 
on the bop of the hill for the purposes of 
oonstniobing a gate or closed archway tend- 
ing to pTovenc free access by the Digam- 
baris to tin summit of the hill and the 
tonks theroon. 

(8) Interference with the worship of 
Digambari pilgrims in their own proscri- 
bed way in company with their Pujaris 
and guards. 

(4) The r(xmoval of existing Charana 
and the substitution of new Gharans offen- 
sive to the religious sontimonts of tho plain- 
tiffs* community. 

It was contended on behalf of the appel- 
lants in the first insbanoe that as they 
reside in the presidencies of Calcutta and 
Bombay. oiit<^iclc tho jurisdiotion of this 
province tho Court has no jurisdiction to 
grant an injunction against them. This 
argument is basnd upon the assump- 
tion that the Court would be unable 
to enforce its order against persons 
nob subject to its jurisdiction. No doubt 
the Courts of this country would nob grant 
an injunction against persons residing 
outside its jurisdiction and not subject to| 
the jurisdiotion of tho Court in oases 
where they would have no means 
of enfoToring the order. In tho present 
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oaso, however, fclio acts oomplainotl 
o£ are aots takiagj i)iacj within the 
jurisdiobion «and thu appolianb'^, altiiough 
they reside outside the jLiiiadicbion, 
have appeared m the suit and sub> 
mitted pefkonally to the jurisdiction ot the 
Court. Nor was this dono under protest 
or merely as a means of tiuostioniiig tho 
junsdiotion of the Court. No point is taken 
in the written statement that the Court 
has no iurisdiotion over tho defendants, in 
fact it would appear that both parties am 
anxious to obtain a judioial decision from 
the Courts of this province upon the 
matters in issue between tiiom. Had they 
merely appeared for the piuposo of ques- 
tioning jurisdiction, other considerations 
would arise. The late i^rofossor Uicey, an 
authority of undoubted weight on this 
subjjeot, in his Conlhct of Laws (second 
edition, at p. 44J states the uilo thus 

** I'ha ^ovecoxg.! ul a ojuniry, t-c«iag through 
ih« OoUcifl thcroot, hao a tight to •xeroist 
jatiidiotioa over nay potsoa who voluatarliy 
lUbmiia to hia jaciadioiiuUi or, lu other words, 
bhe Uouita ot a oountry are Godita ot oompateot 
jutiadiotiOA o?ee any pocaon who voluntarily 
aadmlM to thaic iatiiOiotion." 

And again at p. 48 he says : 

** Ihe OouEta of oommou law and ot aquity 
have luctuer alwaya exarc.sca jaciidioiion over a 
defat Adant who appsaiea to, or a plamtifE who 
OEOUght, an aotioa os auifc. I'hia agam m in etriok 
oontoEDity with the prinoifla or taat of aabmiB- 
aioa." 

Indeed in such a ease the Couits in 
l^ngland would rostiam a toicigner who 
had appeared and submitted to tiie juns- 
diotion from committing oortam acts out- 
side the jurisdiction, ihe late Lord Hals- 
bury m Vol. 17, p. 2(id ot the Laws of 
iliOgland expresses the rule thus 

** A ioieignac who has appeacad to an aotioa ia 
an Bngliih Oottet gives juriadiation to the Bag. 
uth ooatt to reiitaio him from pcooeeding to 
litigate tut aame eabjeot matter la the Oouste ol 
bu own oooBtey ” 

In the case of Kumar Oanga Singh v. 
Prithwhund Lai U j this Court has followod 
the prinoiple of the rules above stated and 
^eld that a Court has iurisdiotion on the 
application of the plaintiil in a suit in 
which the defendants have entered ap- 
pearance to issue a temporary injunction 
restraining the defendaqft from executing 
in another Court a decree obtained against 
the plaintiff. This point which was not 
raised by the defendants in their written 
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statement nor taken in argument before 
the lower Court was jiiib forward here for 
the first time. Tho defendants are before 
tho Court, having submitted to tho juris- 
diction, and tho acts complained of are 
acts committed or to bo committed within 
the jurisdiction, and 1 have no doubt 
whatever that the Court has jurisdiction to 
mako tho order. 

With regard bo tho nioribs of the case 
one must bo satisfied in the first instance 
before granting a temporary injunction, as 
pointed out by bhe learned Subordinate 
Judge, that tho plaint itf has a fair question 
to raise as to tho oxistonco of the right alleg- 
ed. 1 may add that tho Court must also be 
satisfied that bhe defendants have infringed 
or aro threatening an infringament.gol 
those rights. 1 have considered eaohiiof 
tho four grounds in tespeeb of which the 
plaintiffs claim the injunction and, in my 
opinion, the first ground stands upon an 
entirely different foofcin { from the oth^ 
three. The defendants are bhe proprietors 
of Parasnath Hill and are, therefore, en- 
titled to eroob buildings thereon as and 
whoio they please so long as they do not 
interfere with the rights of other parties, 
it has been declared by the decision of this 
Court that tho plaintiffs as well as the de- 
fendants havo rights of worship in the 
majority of the shrines on that hill and 
any act calculated to interfere with or 
lestiict in any way the plaintiffs' right of 
worship would give rise to a cause of 
action. The mere fact, however, that tho 
contemplated act of tho proprietor would 
shook the religious sonbiments of the 
plaintiffs is not in itself a matter which 
would give rise to a oauso of action. No 
person is entitled, to whatever religion he 
may belong, to enforce his religious views 
upon another or to restrain that other from 
oommitbicg any lawful aob or making any 
lawful use of his property merely because 
it would not fit in with bhe tenets of bis 
particular religion, audit is not suggested 
in the present case that the building of 
residential houses upon tho hill would 
interfere in any way with the unrestricted 
right of worship in the tonks and temples 
by the plaintiffs. Nor can the act of 
building itself be regarded as a nuisance 
which might give use to a cause of action. 
There are already on the hill buildings of 
vapous sorts. There are rest houses for 
the pilgrims, and a Dak Bungalow and ser- 
mils’ quKtm B9Wr|bs priaoiBsl lomplt 
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on tho hill and tho defendants contend 
that the buildings it is proposed to put up 
are necessary for the purposes connected 
with the religious institutions^ over which 
they have the management. The plaintiff's, 
however, rely upon tho judgment of the 
Cafeutta High Court in what is known as 
“ The piggery case ” in which an injunction 
was granted at the instance of representa- 
tive members of tho Jain community 
against Mr. Bod dam, tho lossoo of tho 
Baia of Palganj, then the proprietor of the 
hill, restraining him from slaughtering pigs 
and carrying on tho manufacture of lard on 
a certain part of the lull. The decision in 
that case, however, was has ^d upon an 
ekrarnama of 187 2 granted to coitain 
persons ropiesonting tho whole Jain com- 
munity giving them certain rights over the 
hill and the loa-3 j by the Baja of P .ilganj 
to Mf. Boddam was found bo bo a contra- 
vention of certain restrictive covenants in 
favour of tho Jams contained m the ekrar- 
It is true that since that date tho 
restriotivo oovisnants in the ckrarnama 
have been declared inoperative by tho 
Privy Council but tho decision relied upon 
gains no more binding force by that 
fact. It could nob, in my opinioni be sup- 
ported upon any other ground. 

The case of Bchari Bal v. Ghisa Lai (2) 
appears to me to have been pioporly deci- 
ded and IS an authority directly in point. 
Tho plaintiffs in that case wore the owners 
of a house adjacent to tho site of a temple. 
Within tho temple onolosuro yfasapipal 
tree which had grown thore foi many yoara 
Some of the branches of the tioe extended 
over the plaintiff’s promises and over his 
house* He thereupon piooeodod to cut 
down the offending branches which ho had 
a perfect right to do as tho owner of tho 
property. The defendants, tho proprietors, 
of the temple endeavoured forcibly to pre- 
vent him from doing so. The plaintiff then 
sued for an injunction against the defen- 
dants to restrain thorn from obstructing 
bis right to cub the branches which spread 
over his house. It was contended that tlxe 
pipal tree was an object of veneration to 
pious Hindus and that the cutting of the 
branches was regarded by them as an act 
of sacrilege and highly offensive to their 
religious sentiments It was held that 
the plaintiff was entitled to the iniunotion 
prayed for and that the fact that his fto - 

(1809) at kO. i99aB(tMa> k. W. N. loi. 
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tion might cause annoyance to and offend 
the religious sentiments of a large number 
of Hindus was no sufficient ground for 
cubbing down the well recognised common 
law rights of an owner of property. The 
proposition put forward by the defendants 
m that case was stated by the learned 
Judge bo be unsupported by authority and 
inconsistent with common-sense. With 
every desire bo avoid offending the religi- 
ous scruples of any sect of the community, 
I am unablo to hold that such a consider-l 
abion should bo allowed unduly bo resbriot| 
the recognised rights of ownership in pro-i 
perby. Tho plaintiffs have no proprietaryi 
rights in the hill. The extent of their in-* 
terest therein is tho light bo worship at 
the shrinos with free aooess to the hill 
for that purpose, lb is a right in aliena 
solo and as long as it is not interfered 
with the owniir can do what he likes with 
his own. Tho fact that tho plaintiffs’ 
vonerabion for the hill leads them to re- 
gard the erection of buildings thereon as 
an act of sacrilege cannot in itself confer 
tlie right bo restrain the owner from exor- 
cising the ordinary acts of ownership. 
Every one is entitled bo his own religious 
beliefs but he cannot force them upon 
another so as to restrain that other 
from dealing with his property in a 
manner inofjmpatible with those be- 
liefs. It has been pointed out that the 
plaintiffs claim the right by custom to 
worship every part of tho hill, lb may 
bo so. But lb IS not clear how such a 
right, li it can bo established, is interfered 
with. The particular objects of worship 
at present are m the bonks and temples 
and access to those is not barred by the 
proposed buildings. It is argued, however, 
that at some distant period in the future, 
footprints of the saints may be discovered 
on the very spot where it is now proposed 
to erect buildings. I think a claim based 
upon this somewhat insecure foundation 
may be left to be considered by the Courts 
if and when the event foreshadowed* be- 
comes an accomplished fact. In any case 
it should not be allowed to interfere with 
the present rights of the proprietors. In 
my opinion, the plaintiffs have faiM to 
make out a case for a temporary injunc- 
tion upon the first of the grounds alleged 
and tho injunction under that head should 
be discharged. 

The case presented under the otner 
three grounds stands upon * diSeiinli 
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footing. TUo learned Judge has found 
that the erecting ^ol a gateway or olosod 
arch upon the pilgrim road on the summit 
of the hill would have the effect of obstruc- 
ting the free aco4s of the Digambaris to 
oerbain If the tonks wherein tiieir rights 
of worship have been declared. No satis- 
factory explanation has been given by the 
defendants why such an obstruction is 
needful and what its real object is and m 
the present tension of feeling between the 
two sects the temptation to use it for 
obstructing free access to tho shrinos would, 
1 think, be almost irresistible. 1 see no 
reason to interfere with the learned Judge’s 
decision upon this part of the case. 

With regard to the third ground, the 
injunction was granted without much op- 
position, the plamtiifs’ right to worship in 
their own way having been declared by 
the Court in the other suit before this 
application was presented. The defendants, 
however, had up to that time been strenu- 
ously contending that the plaintiffs* rights 
of worship were permissive and could bo 
performed only m a manner eoniormablo 
to the ritual of the Sitamban sect. Under 
this head also, 1 think, that the learned 
Judge’s decision should bo confirmed. 

As to the fourth ground on which tho 
rule was based, 1 think, tho plaintiffs’ ap- 
prehensions are well-founded, Tho defend- 
ants in their written statement whilst 
asserting tho right to icpiaoo tho charans 
which had been biokon or destroyed and 
denying the right of the Digambaris to any 
part in their ru-cstablisbment did not 
allege that they intended to roxilaoe thorn 
in the same form as before. On the con- 
trary they alleged that they had every nghi, 
to construct and establish any kind of 
ohafam permissible by the Jain Sitamban 
reli^on. Their attitude, it is true, has 
been somewhat modified since the plaintiffs' 
rights were declared in this Court and they 
now say that they have no intention of 
repkoing the old ohtkrans by those of a 
different form. However this may be, 1 
agree with the learned Subordinate Judge 
inirthinking that the injunction based upon 
this part of the case should continue until 
the hearing of the suit. 

In my opinion, the injunction in so far 
as it resteains the defendants from con- 
structing houses for residential purposes 
on the top of Parasnath Hill should be 
discharged. In other respects, I think 
fbat the appeal should ba dismissed. The 


order of the learned Subordinate Judge 
will be varied accuidmgly. As the appel- 
lants liavo sucooodod upon one substantial 
matter in tho app' .il but have failed in 
the others, •! think, that the justice of the 
case would be met by oidormg that each 
party bears his own costs ol this appeal. 

Kobs, J.: — 1 agree. 

Grdor varied. 
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E. A. Moote aud oi/ierij- -Deiendants- 
Appoliants 

V. 

Liai Babii Ouiab Oka mi Plain- 

titf-Uespondenb. 

h'irst*Appeal No. ‘285 ol I9*2i, decided on 
tho 7 th Uocombor iy‘ 22 , against the decision 
of Sub-Judge ol iViu/alloipur, datod 
23rd August 1919. ^ 

B V. Aci^ a. icfi— u/ a Off Her 

aro 10 dfCtae aOjui udy but can utuae 

tule oj lanaiotd and tmant txu'jit tn cate of 
nttghbourtng 

A uevenaa Oihooc lu ('ecldK^g d apuiei bciwion 
uvaI pLO^ciaturia Ubdoc b. xOb >b oobUttcd to (Uu 
qassiiou ol posaea. ion ulous auu la noti oompeteui 
io decide tUu queaiioo ol uilo. li la qauo ttua 
tUafe tho lavtbUu OUicej. m o.mpeieai to clioide 
tbs qa«Blion wbabbei kba E.'iubiuaBbip oi load- 
iQid aud teuauii exmkB, ba(, ho ib only ooioptiteni 
to Ucoido tbo qaotibion piuvided tbo quEBtion is 
Dok betw»en noigbuuu/iog oaiato • Wboco 
plainiili iB uaUiug tno Joait to (ioiormiao that U<t 
oagbt to bo tecuEakd uoh ac. u tkauie boicec out 
aa a piopcmtoc ttud thub pEopcietojc'B hlutitai 
witti cbBpeos to tbo ttIuro«aid i,kud Blioald bo pco- 
pated in bia iiame, iiu ib ueUntiely auking ibo 
couct tj dutiUf. quo.' '.ion ot t.klu aa betwean him 
aud ibo ttklbodauta. Vihoio tlic bottlemoni OUiooe 
had nu juxiadiotiou to duitibam tbo BUit, ho baa 
no jaciaaiovion to mako any okuqe undoc B. iOB 
tiausfexEing tbo oaae to a oompetent Uivil (Jouei 
fuz tnal. I'be Utii Oouct aooozduigly has no 
jtttiBdlotlon to key the suit. 

IP. *ii. u 2 ; r. 215, 0. a.J 

SuthiL Uadhab Mulick and Eawal Kis* 
}iore Etasad JSo. IL — lox Appellant. 

S. P. ben and huikuntha Naih Mitur^ 
for Kespondents. 

Das, J. : — The disputed lands having an 
area of fifi biyhas 8 cattahs and 9 dkurs 
were recorded m the hnaily published 
Rccord-ot-rights as appertaining to Mouza 
Bhagwanpur. ihe iiecoid-ot- rights lur- 
tber stated that tbo land was m the posses- 
sicA of the proprietor of Mauza Manpurwa 
1^6 a tenure-holder. The plaintiff is th^ 
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yiopnotox ol mauza Manpurwa and he 
iiisbitiutod a suit undor tho provisions of 
iOd ol i,ho liongdl Tenancy Act in 
thd Gouiii ot the boctlement Offioer of 
Worth llihar lor tho lollowintj roliofis : — 

(ij 'lhat it may lu hold that tho 66 
btghas 8 kathaa 9 dhurs ot land in suit ap- 
poi tains to mauza Manpurwa and it is, as 
tmLiIc (proprietary intoiostj, in possession 
ol the piaintiU*. it boars khasra Nos. 3, 
26, 3^ ‘J, 9, 1, 10. 11. 33. 14. 15, 4, 27. 
38, 7, 29, 30. 31. 34. 36. 5. 12. 22. 23. 18. 
19, 13, 28, 35. 24. 37. 6. 16. 17, 20. 21. 8 
and 25. 

(2) That it may be held that tho de- 
londants have no cunnoution and conoorn 
whatever with tho land in suit and that it 
does not appertain to Bhagwanpur. 

(3j Uhat it may bj hold that there is 
a custom piovaiiing m both tho mauzas 
and tho neighbouring villages that what- 
ever land accrues to whatever mauza on 
accp'int of (change ol current otj tho river 
bikaiahana. is deolaved as appertaining to 
that mauza and tho other mauza has no 
oonnocbion with the same. 

(4) That the Oourb may be pleased to 
decide that the mat,iks ot both the mauzas 
have right to lishoiy ol tho aforesaid river 
bikaiuhaua, in shares of halves and it may 
be hold that a red line (on a mapj should 
be bxod m tho middle of the said river 
bikaiahana, so that the maliks ol both the 
mauzas may have their boundary limits 
hxed With respect te their shate ot halves. 

(6) That lb may bo held that tho pro- 
piiotoi s kkewai with respect bo tho aloro- 
saxd land in suit should bo prepared iii the 
name ol the plamtill and the entry ma lu 
in tho case undoi b. 103, stating him (tho 
plain till j as ratyat, should be struck oil. 

(6) Xhat a decree ior the above (reliefs) 
may be passed and costs in Court, interest 
pendente hte and future interest up to the 
date of roalization may bo awarded against 
the defendants. 

The learned Sebtleiuont Odioer before 
whom the suit came up for hearing thought 
that thuie was no question of possession 
raised in the suit, but that it involved a 
question ol right and title. He considered 
that the questioa was important because it 
would aileot other considerable areas in 
the locality. Ha accordingly under 106 
of the Bengal Tenancy Act read wnth 
AQi ps>ta. 1) of the Government Bule9 


diroobod that the record of the case be sent 
to the District Judge for trial by such 
competent Civil Court as he may direct. 
Tho learned District Judge directed that 
the suit should be heard by the Subordinate 
Judge of M uzallarpur. The leamodt Subor- 
dinate Judge acoordingly heard the suit, 
lie considered that ho had no iurisdiotioii 
to decide the question of title. But never- 
theless ho held that the disputed lands 
appertained to the plaintiff’s village Man- 
purwa. 

The defendants appeal to this Court and 
on their behalf it is argued by Mr. S. M‘ 
Mulliok that the learned Subordinate 
Judge had no jurisdiotion to take cognizance 
of the case or to deoide the question at all. 
S. 106 of the Bengal Tenancy Act provides 
that a suit may bo instituted before a 
liovenuo Oihooi at any time within three 
months from the date of the dual publica- 
tion of the reoord-of-rights under sub-S. 
(2) of S. 103-A by presenting a plaint on a 
stamped paper for the decision of any dis- 
pute regarding any entry which a Bevenue 
Ofhoer has made in, or any omission 
which tho said officer has made from the 
record, whether such dispute be between 
landlords and tenant or between landlords 
of the same or neighbouring estates, or 
between tenant and tenant, or as to 
whether tho rulationship of landlord and 
tenant exists, or as bo whether'g^land hold 
rent free is properly so held, or^ as to any 
other matbor, and the Bevenue Offioer 
shall hear and decide the dispute. 

It is contended on behalf of the respond- 
ents that there was a dispute regarding an 
entry which was made by the Bevenue 
Officer although it may be that the dispute 
was between the landlords of neighbouniig 
estates. It was also contended that in so 
far as the entry recorded the plaintiff as 
the tenant of the appellants it was clearly 
within his power to maintain the suit 
under 5. 106 of the Bengal Tenanoy Act 
which expressly authorises a suit raising a 
questioa whether the relationship of land- 
lord and tenant exists. It has been held 
in numerous oases that a Bevenue Officer 
in deciding disputes between rival proprie- 
tors under S. 106 is confined to the 
question of possession alone and is not 
competent to deoide the question of title* 
It is quite true that the Bevenue Officer 
is competent to deoide the question whe- 
ther the relationship of landlord and 
teBMti esatB, but, ia my cpiaioBibo to 
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'only oompebenb to decide that question 
Iprovided the question is not between 
|noighbourins estates. The question for 

I our determination then is : does the suit 
[raise a question*^ of title between neigh- 
^bouring* proprietors. The learned Settle- 
ment Officer himself took the view that it 
raised the question of title and in that 
vipw, and in that view only, ho has sent 
the case for trial to the Civil Court. 

A careful perusal of the plaint leaves no 
doubt whatever in my mind that the 
plaintiff in this suit raised a questiion of 
title for trial by the Settlement Court. In 
the drst prayer he claims that he is in 
possession of the disputed land in pro- 
prietary interest. The reoord-of-rights 
shows that the proprietary interest was in 
tho defendants and in so far as he claims 
by prayer 1 that the proprietary intorost is 
in himself, ho has clearly raised the question 
of title as between him and tho defend- 
ants. The second para, in my opinion 
raised the same question He asks that it 
may be held that the defendant had no 
connection and no concern whatever with 
the land in suit. Tho Rooord-of-rights 
shows that the defendants have connection 
and concern with the land in suit. In so 
far as he asked the Court to hold that the 
defendants bad no connection or concern 
with the land in suit, ho invited the Court 
to determine that the defendants had no 
title whatsoever. The third prayer invites 
the Court to hold that there is a custom 
prevailing in and the neighbouring 

villages that whatsoever land accrues to 
whatever imauzck on account of the change 
of current of thf3 river Siharahana, is 
declared as appertaining to that mauza and 
the other mauza 1 as no connection with 
the same. He is in this paragraph inviting 
the Court to determine tha-. tho custom of 
the mid-stream prevails in the mauza. 
That again can by no stretch of language 
be held to raise a question of possession 
and not a question of titlo. Mr. Sen 
strongly relies upon the fifth prayer ef his 
plaint. In that prayer ho a>ks tliat it be 
held that the proprietor's khetoai with res- 
pect to the aforesaid land in suit should be 
prepared in the name of tho plaintiff and 
the entry made in the case under S. 103 
stating him (the plaintiff) as ra*yat should 
be struck off. I am unable to see how it 
can be said that this prayer raises a ques- 
tion oftposses^on. Mr. Sen has insisted be- 
fore’us that all that ho is asking the Court 


V. madam MARWaRI 

to do is to strike off the word “ tenure- 
boldcr " appearing ns against his name hut 
if the Court strikes off bh'^ word “ t'murtr 
holder " it is obligod to record the plaintiff 
either as tho proprietor or as something 
else. In asking the Court to determine 
that he ought to be recorded nob as a 
tenure-holder but as a proprietor and that 
the proprietor’s khewat with rospset to the 
aforesaid land should bo prepared in his 
name, he is definitely asking the Court to 
decide a question of title as between him 
and * the defendants. In ray opinion, it i*? 
impossible bo contend that tho suit does 
not raise a question of title as between 
rival proprietors I hold that the Settle- 
ment Officer had no jurisdiction to enter- 
tain this Suit. That being so he had no 
jurisdiction to make any order under S. 106 
transferring the ease to a competent Civil 
Court for trial. The Civil Court accord- 
ingly had no jurisdiction bo try the suit. 

I must allow this a^ipeal and sob aside 
the judgment and the dooreo of the Coitrb 
below and dismiss tho suit. I would mako 
no ordor as to costs. 

Bucknill, J. — I agro\ 

Aifpeal allowed, 

A. I. R. 1923 Patna 215. 

DaWSON-MiLLER, C. J. and MULTilOK, ,T. 

TAi Mtdnapur Zem^ndan/ Co.j Ltd.-— 
Deoroe-holders Ai)pollants 

V. 

Madan Marwaii and o^hirs -Judgment- 
debborS' Respondents. 

Appeal No. 53 of 1922, dooided on 1st 
July 1922, against a decision of Db J. of 
Mandhum, datod tho lObh Docombor 1921 

fa) Gtvil Proof dwe Godo^ 8. for eotta 

without indtoattng' proportions can bo t^gBOcuiod 
against anp/udgment-debtor. 

If ooita are awarded agaiim^ a number of da- 
fendantfl o> a sumbet of reapondeute witlioul 
indicating the proportion in which these ooata 
aball ha borne by the difEerent reapondenta, aaoh 
an ordea ia alwaya taken to mean that the rea- 
pondeota oc the defendanta, aa the oaae may be, 
are jointly and aeverally liable for the ooata, and 
the order foe ooata may be executed again at any 
one of them, who will have a right of contribu- 
tion agftinat others in e oaae of tbia nature. 

[P. QIC 0. 1.J 

(S) Civil P. (7., S. 151‘^oftsffluhtion of suits, 
offvet of. 
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Onee ftvpaafi Ma oonaolldatflA foe wbalevae 
nmn, they form in tfftok one appeal and the 
Darkles in that auik mask be treated as the pavkiea 
in one snik. 

^[P. 916, Col. 2 ] 

P. 0. Jlai — for Appellants. 

Aiul Krishna Bay -for Bespondonts 
Daweor -Miller, C. J. — The appel- 

lants in this case were the plaintiffs in 20 
aiffdrent suits for annulment of enoum- 
hranoes which after bein** dismissed by 
the r*ourts in India ovnntuallv went on 
appeal before TTis Majesty in rouncil. 
These suits were consolidated under the 
provisions of O 46, B. 4, of the Civil Pro- 
cedure Code for the purpose of appeal to 
His Maiestv in Council. In that appeal 
the plainti^s wore successful or partly 
successful and an ordi^r was made as ap- 
pears from the report of the Judicial Com- 
mittee, dated the 3rd Jun ^ 1919, which is 
a part of the order in Council of the 26th 
Juno 1919 that the appellants in that case 
Wf.re awarded their costs against the res- 
pondents. They were awarded nob only 
the costs of the app'^al to His Majesty in 
Council but also certain costs incurred in 
the High Court in Calcutta and the order 
as to costs is in theqo words : 

“ Their Lordships do direct that there 
he paid by the respondents to the appel- 
lants their costs of th 'so appeals incurred 
in the Hif?h Court and the sum of €661-6-0 
for their costs thereof incurred in Bn<|land *’ 
So far as the costs in the Hic*h Court at 
Calcutta are con corned there were, no 
doubt, at that time separate appeals and the 
costs, T presume, awarded against the 
respondents, would bo the costs against 
each of them in the anpoal to which each 
was a party But so far as the costs of the 
consolidated appeals to His Maj-^by in 
Council are ooneernnd it seems to mo that 
thoro is no reason for int 'rpreting that 
order as hr'ann^^ any different meaning 
from that which is its ordinary and 
natural meaning If costs are awarded 
against a number of defendants or a num- 
ber of respondents without indicating the 
proportion in which those costs shall be 
borne by the difforent respondents, such 
an order is always taken to mean that the 
respondents or the defcn^lants, as the 
(sase may he, are jointly and severally 
liable for the costs, and the order for costs 
may be executed against any one of them, 
who will have a right of contribitioii 
against the othors in a case of this nature. 


It is contended, however, that as there 
were a number of appeals in this case, the 
costs ought to be apportioned between the 
various respondents wh||^ appeared in the 
appeal. It does not seem to me that that 
contention can bo supported. The appeal, 
although it might not be inappropriate to 
refer to it as several appeals, was in fact 
one appeal which was consolidated for the 
purposes of presenting it before His 
Majesty in Council and it could not other- 
wise have been presented. Therefore in 
dealing with the co^ts of this appeal, I 
have no doubt at all that what their 
Lordships meant was that the costs of 
this app eal should be borne in the ordinary 
way by one and all of the respondents 
jointly and severally. Bach of them is res- 
ponsible for this appeal and was contest- 
ing the appellants’ case and each of them 
in that sense is liable to bear the costs 
He has a right of contribution against bis 
co-respondents and is entitled to be re- 
imbursed for their poirtion of the costs 
which he in the first instance will have to 
pay. It is said that under O. 45, B. 4, 
the case is only consolidated for the pur- 
pose of pecuniary value. It does not seem 
to me that it really matters what the 
reason is why the appeals are consolidated. 
Once they are consolidated for whatever 
reason, they form in fact one appeal and 
the parties in that appeal must be treated 
]iist as the parties in one suit. In my 
opinion the learned District Judge, from 
whose decision this appeal was brought, is 
wrong. His decision ought to be set aside 
and the case sent back to the executing 
Court for execution in the ordinary way. 

The Appellants will be at liberty to 
amend their application for execution by 
giving the number of the suits and the 
appeals out of which tho Privy Council 
appeal arises. The Appellants are entitled 
to their costs of this appeal here and in both 
tho Courts below, the'costs to be paid by 
the Bespondonts |who appeared and con- 
tested the claim. 

. Mullick, 3.^1 agree. 
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Das and Adami, JJ. 

Dhirakshan Sit^h -Defendant No. 1- 
Appellant^ 

V. 

Trilok% Prashad Singh and others— T>e- 
fendants-Bespondents. 

Appeal No. 82 of 1922, decided on 1st 
December 1922, against an order of Dt. J. 
of Sbababad, dated 16th March 1922. 

(a) Pri-mption Svbjtci of pr^-ampifon, 
mdkwari land is not--8(rtei iimits must bs reeo- 
gmsod as right is oppnsi <o ptiblto tnUrest, 

The law ot prc emptiou was founded on the 
sappoied neoesBities of a Mahammaden family 
aiising oot of Ibeic minute sub-division and inttc- 
dlvislon of anoestral piopaxly. It ts theeefoce 
pnrely a oieatnie of tbe Muhammadan Daw and, 
as the exeroUe of the eight is adverse to pnblio 
intf^rest, the Oourta are not disposed to reoognisa 
this eight beyond the atriot limits of the Muham- 
madan law or beyond the deoiBlons of the 
Oonrts. There is no tight of pre-emption in 
mihurari land. [P. 217* Ool. 1.] 

lb) Pre-swptfon— Tem# for tasreise of right. 

Unless the proprietary poflBeaeion is transferred* 
tbe right of preemption does not aeorue. 

[P 217 0-2.3 

(fl) Pre-rmpfor-- Oiofwrehip (not HecissarPp 
posstssion) is necessarp for pre-smpior ^Perpetual 
Ua le is no! suffutent. 

The mllkiat or ownership of the property is 
e»ti* qua non for the exercise of the right of pre- 
emption and the pee-emptor must have tbe 
milhiai or ownerehip in the property on aooount 
of wbioh he claims the right of pre-emption. Bat 
it is not neoessary thit ho should be in aotual 
possession ot it As a corollary to the above 
prinelple it follows that no right of pre’Cmption 
Biiaes In reepeot ot property leeeed in perpetuity. 

[P. 217, Col. 2 J 

Parmeshwar Dayal and Nirsts Narain 
Shngh — for Appellant. 

T, N, Sahay — for Bespondent. 

Oas, J.r -As was pointed out in tbe case 
of Bam Oolam Singh v. Nnrsingh Saha/g 
(1), tbe law of pre-emption was founded on 
tbe supposed necessities of a Muhammadan 
family arising out of tbeir minute sub-divi- 
sion and inter-division of ancestral proper- 
ty. It is therefore purely a creature of tbe 
Muhammadan Law, and, as the exercise of 
tbe right is adverse to public interest, the 
Courts are not disposed to recognise this 
right beyond the strict limits of tbe Muham- 
madan law or beyond tbe decisions of the 
^urts. 


The learned Vakil on behalf of tbe Bes- 
pondents has not been able to refer us to 
any case which has held that there is any 
right of pro-omption in mokurari land. He 
did rely upon tbe short notes of a case 
report^ in tbe Galoutta Weekly Notes, but 
for obvious reasons it is impossible for us 
to roly upon notes. 

On the other band, it seems to me that 
the decision of this Court in the case of 
Shaikh Mohamed Jamil v. Khub Lai Eaui 
(2) is decisive on the point. It is true that 
the plaintiff in that case did not claim the 
right to pre-empt as a co-partner m the 
land sold ; hut the learned Judge discussed 
the basic principles upon which the law of 
pre-emption rests and ho pointed out that, 
unless the proprietary possession is trans- 
ferred, the right of pre-emption does not 
accrue. That case is an authority for the 
proposition that the milkiat or ownership 
of the property is .?ttie qua t>o v for the ex- 
ercise of tbe right of pre-emption and that 
tbe pro-emptor must have the milkiat or 
ownership in the property on accounifof 
wbioh he claims the right of pre-emption. 
This view accords with the view of Mr. 
Ameer Ali expressed in bis well-known 
work on Muhammadan law. To entitle a 
person to claim the right of pre-emption,” 
this is what the learned author ‘•ays in bis 
book, 4th Kd. Vol. I, p. 712, the mtlkiai 
or proprietary interest in the prop«>rty on 
which ho bases his right must ho in him 
hut it is not necessary that ho should hei 
in actual possession of it.” And then thel 
loarniul author at p. 716 says as follows- -I 
*' As a corollary to the above principle it* 
follows that no right of pre-emption arisosi 
in respect of property leased in perpetuity | 

"Wo are hound to follow the decision of 
our Court in the case to which I have re- 
fened. 1 would allow the appeal, s^t aside 
the order of the Court helow and restore 
the decree of the Court of first instance. 

The result is that the suit will stand 
dismissed with costs in all the Courts. 

Adami, J I agree. 

Appeal allowed, 
(1020> Q P. Tj. j 740- SaF’e. 68h 


(1) (1875' 25 W. R. a . 
1928 P-*28 
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•A I. R. 1923 Patna. 2l8 (1). 

Mtjllick a.sD Bucknill, JJ 

Kariar Bm and another -Dooreo-ho]«ler‘?- 
Petitioners 

V. 

Taleif Chowdhury and others — 
ment-dobtiors OpposibB party. 

Appeal No. 15. ^ of 1923, deoided on 9th 
Novembdr 1922. against an order of Db. .1 . 
of Monghyr, dated 16th Feb. 192 J 

Civil P. 0. <S. 162 -Clerical error 

A oleiioal error was ooiieoird (fen after diamie- 
Ml of the appeal in the intereeta 1 1 jniitioe, by 
direofeing plaint and decree to bo oorreoted. 

Kulwant Sahay and D. N. Sarkar -for 
Petitioners. 

Siveawar Dayal—iox Opposite Party. 

Mullick, J. : — Although, I express the 
opinion with some hesitation, 1 think this 
is a case that is coveted by S. 151, C. P* C. 

This Court when hearing the second 
appeal under O. 41, R 11, would have, I 
take it, had jurisdiction to order an amend- 
ment of the plaint under S. 151, 0 P. C'., 
and the dismissal of the appeal does not, 
in my opinion, alter the f ouib’s powers 
now. This being an obviously clencal 
error, the Comb should, I think, in the 
interests ol lusbice, direct that the plaint 
and the relevant deoioes bhereaftoi bo 
amended so that the mortgaged propoity 
be desoril)ed as Khata No. 435, Khasra 
No. 994. instead of Khato> No. 489, and 
Khasra No. 194, 

The inheiont powers of th(' Coutb are 
not to be lightly invoked and m this case 
it is clear that the Petitioners should pay 
the costs of the application he hearing 
fee is hxed at Bs. 82 

Bucknill, J -I agree. 

AiyplicaUon allowed, 

•A. 1. R. 1923 Patna 218 (2). 

DAWSOM-Mit.LBR, 0. J. AMD JWALA 
Prasad J. 

(Mahanih) Jagerftath Das^ Plaintiff- 
Appellant 

V. 

Jam Bahadur Fai— Defendant-Res- 
pondent 

First Appeal No. 228 of 1919. decided on 
21sb December 1922 from Addl. 1st 
Sub. J , Darbhanga, dated 11th April 1910. 


'a) BvUtnM Ao(, S. 114— 'Non-pfvduetfon 0 / 
documents, 

Bon-piodaotfon of doouments aflords pKwnmp- 
tion AgaiDflt the defaulting p^ity [F. 220, Ool. i J 

<hi Hindu Itw^Beliaious endowmthit^Sat- 
laJtha Asthan m Behar’^Sucoesstrn dtvolv s upon 
chief dietple. 

Batlakba ig a mouran Asthan, that is to say, 
one ID whioh the office of mahant is heieditary 
and, apRit from onstoni, devolves upon the chief 
disoiple oi the existing Mahant, It thscefote a 
patby Wishes to prove that some okbec mode ol 
devolution le euatomaiy, the onus reste on him 
to prove it. The pcinoiple (hela oc pupil is entitl- 
ed to Buoceed on the death of the presiding 
mahant of mour«i» os betediiasy mtifh. If the 
piincipal pupil be psisonally unfit to succeed, oe 
be disqualified by any of those caosee which, 
aoooiding to the skasfras, are sufficient foe such 
disqualification, then in that ease the presiding 
mahant should, during hli life-time, select one 
properly qualified from i among hie pupils to 
sneoesd him The person so selected will sncce- 
ed No doubt different ouetome prevail in difiei- 
ent muth», and, where cuoh are proved to exisS 
they must govern the order of snoBesiion. 

[P.222, Ool 2] 

Shoroshi Charon Milter and S, Dayal — 
for Appellant 

Manohar Lai and fi. P Sinha — for 
Respondent. 

Dawson Miller, C. J. : — The suit 
which is the subject of this appeal arises 
out of a dispute between the plaintiff and 
tii(^ defendant as to the right to succeed to 
the mahantship of the Satlakha Asthan in 
maiiza Sablaklia in the Muzafforpiu Dis- 
trict of this province on the death of the 
late Mahant Manohar Dass who died in 
Juno 1915. 

llie learned Additional Subordinate 
Judge of Darbhanga before whom the suit 
came for trial found in favour of the De- 
fendant and dismissed the plaintiff's claim. 
From that decision the plaintiff' has pte- 
f erred this appeal. 

According to the Appellant's case, 
Mahant Manohar Dass, who was admit- 
telly the last incumbent of the office, ap- 
pointed the Appellant, his chda, in March 
1898, since when he has acted in that 
capacity performing the puja and faith- 
fully oarrying out the duties of a, chela 
and up to the date of his death in 1915 
Manobai Dass appointed no other chela. 
Upon the death of his guru the Appellant, 
as his heir and successor, performed the 
sradh and bh^ndara and was presented 
with the pagri and chader of mahantship 
by tbe mahants and sevahs of the neigh- 
bouring Asthans and entered into posses- 
sion of the Asihan and the properties 
appertaining thereto until he was dis- 
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possessed by the defendant in February 
1916. 

It appears that the tespondent, tho 
defendant in the suit, applied for legis- 
tration of ^is name in the Colleotorate in 
place of the late Mahant Manohar Dass. 
The appellant entered an objeotion and 
the ease was decided by the Deputy 
CJollector on tho 11th February 1916 in 
favour of the tespondent. On that oc- 
casion the respondent produced a docu- 
ment which has been referred to as a 
Will and which purports to bo executed 
by the lato mahar%t and attested by several 
witnesses appointing the respondent his 
successor. The Deputy Collector was not 
satisfied with the evidence of either party 
as to possession of the property appertain- 
ing to the Asthan but considered that the 
respondent was in possession of the 
Asthan itself and he relied upon the so- 
called Will executed by Manohar Dass 
in the respondent’s favoui. lie accord- 
ingly ordered tho respondent’s name to 
be entered in the registet About the 
same time proceedings under S. 145 of 
the Criminal Procedure Code were insti- 
tuted by the respondent against the ap- 
pellant and woro heard on the 16th Feb- 
ruary 1916. The Sub-Divisional (Officer 
considered that the question of possession 
had been decided by the previous order 
of the Deputy Collector and made no 
order under S, 146, but as ho considered 
that the attitude of both parties was sucli 
that a serious breach of the peace was 
likely to occur, he passed orders under 
S. 144 of the Criminal Procedure Code 
directing the appellant not to commit a 
breach of the peace by interfering with 
the possession of the rosxiondent. The 
appellant has accordingly instituted tho 
present suit claiming a declaration of his 
rights and possession of the property. 

The appellant contends that by the 
custom and usage of the Satlakha Asthana 
the chela of a deceased mahant succeeds 
him in his office. He denies that the res- 
pondent was ever appointed a chela of the 
last mahant but pleads that, even if be 
was, the custom is that whore there are 
a number of ohelas, the eldest is entitled 
to succeed and the respondent being 
many years junior to him can claim no 
right of succession, nor has the mahant 
for the time being any power of appoint- 
ment. 


Hu further disputes the authenticity of 
the Will which is dated the 27th February 
191 that is about (our months before the 
death of Monohar Dass, and says that at 
that time and for many months before 
his death he was not physically fit to 
execute, or to understand the cent ints of, 
such a document. Ho alleges that it was 
a fraudulent and spurious dociimunt got 
up by the Respondent’s lelations and that 
one of the attesting witnesses whose name 
apxioars thereon was not alive at the time, 
lie Curthor says that tho Kesiiondont is 
nob a batrayit a peison who has ronounced 
tho world, but gtrhasi and still lives and 
dines with his mother and biothers, and 
oats food cooked by girkaets and is a man 
of bad character and quite unfitted for the 
spiritual duties of a mahant. 

The respondent, on the othtar hand, 
denies every material allegation made by 
the appellant. His case is that tho ap- 
pellant novel was the chc.la of Manohar 
l')ass but was a cook ui the sci vice of the 
mahant of Basuara, an old enouiy of tl^e 
Satlakha Asthan at whose instigation the 
suit has been brought. He denies the 
custom as to the order of succession alleged 
by the appellant and says that, where 
thote are more chslas than one, the 
custom is for the mahant during his 
life-time to appoint his successor, but, 
failing such appointment during his life- 
time, then after his death the mahanihi 
and sevaks present at the bhandara ap- 
point the chela, or, where there are more 
than one, the most deserving chela of the 
late mahant as his successor. He denies 
that the appellant performed the sradh 
and karaj and asserts that he himself per- 
formed those ceremonies and the bhandara 
on the lato mahant's death. He denies 
that the late mahant was ill or incapacitat- 
ed for several months before his death 
and says he was ill for 10 days only and 
continued to work and remained in pos- 
session of all his faculties up to the day 
of his death. He contends that the Will 
was a genuine and valid instrument and 
relies on the fact that it was duly regis- 
tered on the 27th April 1915. 

In this mass of contradictions it is per* 
haps not easy to ascertain on which side 
the truth lies. The difficulty of arriving 
at any confident conclusion is increased 
by the fact that a great number of wit- 
ciesses on either side, many of thorn ap- 
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patently respectable, have deposed to the 
tacts alleged on behalf of the rival claim- 
ants for whom they respectively appear. 
Nor is it in any way diminished by the 
fact that# apart from the Will already re- 
ferred to» no documents of much import- 
ance and no records of the Asthan which 
has been in existence for some seven gene- 
rations have been produced, and there is 
nothing except the oral evidence of the 
witnesses from which we can come to a 
conclusion as to the rules or customs 
regulating the succession to the mahantship. 
The respondent is admittedly m possession 
of the records and in so iar as their non* 
production attords any presumption, it 
must raise^ a considerable amount of 
suspicion as 'to the genuineness of the 
respondent's case when he asserts that the 
existing has power to appoint his 

successor during his lite-time. 

iiiiee issues only were framed for do- 
termination by tbo trial Coutt. They are 
as follows : — 

1. V\h6ther the plaintiff or defendant is 
tl?o chela of Manohar Dass ? 

2 What is the custom of succession to 
the mahuntship of Satlakha Asthana ? 

! 3. Whether the Will is genuine or 
fraudulent ? 

4, Whether Manohar Dass had the right 
to execute it V 

These issues were considered together by 
the learned Additional Subordinate Judge 
He arrived at a conclusion by a process of 
reasoning which leaves much to be desired. 
He considered that the whole case depended 
upon the question of whether the Will 
executed by the late mahant in favour of 
the respondent was genuine. He further 
considered that the story put forward by 
the appellant that he was the only chela of 
Manohar Dass was greatly discredited by 
the fact that he also plead ^ that, wheie 
there were more than one chela, the 
senior chela succeeded as mahant according 
to the custom of the Aaihan. He says that 
this demolishes his story that he was the 
only chela of the mahant, and that the 
appellant should have shewn a bold front 
by one definite prayer and clear evidence 
of his being the only chda of Manohar 
Dass. 1 can see no rea.son why the appel- 
lant's story should be suspected merely 
because he pleads that he was the only 
chela and, even if the respondent was at a 


later time appointed chela, the custom of 
the Asthan provides that the senior chela 
should succeed. It must be remembered 
that the respondent only olaiins to have 
been appointed chela some nine months 
before the death of Manohar Dass. Thu 
appellant contended that the respondent 
was never a ha%ragi but always continued 
to live with his family and to eat food 
prepared by gtrhasts, and, further, that 
the ceremony whereby the respondent was 
appointed the chela was not orthodox and 
that he was not appointed on ra77inomi 
day, the most propitious day in the year 
when all chelas are appointed, but on 
janmasthami day which is quite irregular, 
and that his head was not shaved nor were 
other nooossary ceremonies carried out. 
He know before the suit was instituted 
that the lespondent was claiming to be a 
cheia and further that his case was that 
the Mahant had the power of appointing 
his successor. In these circumstances it is 
difficult to see why the appellant’s case 
should bo discredited merely because ho 
pleaded that even if the respondent were 
in fact a ohel>^ he was not entitled by tho 
custom of the to succeed. Tho 

same suspicion might equally be applu'.d 
to ‘ihe case of the respondent who pleads 
not only that he was the sole chclj. but 
also that, whore there are more than one, 
the mahunt may during his lifo-time 
appoint his successor and, failing this, tho 
successor is appointed after his death at 
the time of the bhandxj^ra by the mahants 
of the neighbouring Ashans and the sevaks 
present at that ceremony. He then consi- 
ders the facts relating to the execution of 
the Will and comes to the conclusion that 
it was a genuine document and, having 
arrived at this conclusion, adds that the 
late mahant had a right to execute it as no 
law bad been shewn by the appellant that 
tho mahant cannot appoint a successor 
by a Registered deed. He does not deal 
in detail with the facts which would go to 
shew whether the appellant was ever a 
chela of Mahant Manohar Dass or not, but 
statessimply that “the plaintiff is proved 
not to be the ch^a of the late mahant at 
all ; he accordingly dismissed the suit. 

The evidence with regard to tho oxeou- 
tion of the Will is of a most unsatisfactory 
character throughout. It is not a Will 
m the proper sense of the term. It 
IS m fact an appointment by Manohar 
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Dass oi hid duooessor wibh a dohedule o£ 
bhu pioperbies ol the Aalhatt abbachjci. it» 
ilireobs bhab bha rospondonb shall, atbai his 
deabJi, ba installed on the gadi and made 
the mahant in his plaeo and bake posses- 
sion c)£*bho moveable and immoveable 
properties acscording bo the details given in 
the sehedule and that ho shall got his 
name registered in his place. 

It is important, as bearing upon the or edi- 
bility of the respondent’s case, bo notice that 
it begins by stating that the executant 
always lemains ill and has become 
about 70 years old. It further states 
that he has one disciple only, namely, the 
lespondenb, and gives as a reason for oxe- 
outing the document that it is genetally 
seen that after the death of the mdhant, 
there is alv^ays a dispute as to who will 
succeed him and in order to guard against 
any such dispute in the future he wishes 
to make some arrangement. In this con- 
nection It should be pointed out that 
according to the respondent’s case the 
mahant was in perfectly good health until 
about 10 days before his death lu Juno 1915. 
The Will is dated the 27 th February 1915 
and the recital that he now remains always 
ill supports the appellant’s case and is 
entirely at varianoo with that put forward 
by the lespondent. Again, if in fact he 
had only one disciple, namely, the respon- 
dent, it is not easy to appreciate why there 
should be any fear as to the appointment 
of his successor. It is the case of both 
parties that if there is only one ohela^ he, 
and he alone, has any right to succeed. 
The one fact which appears to arise, with 
any reasonable certainty, out of the mass 
of contradictory evidence is that the appel- 
lant was in fact appointed chela of Manohar 
Dass in March 1898 having gone to the 
Asthfxn in tho previous year If the 
respondent’s case that the appellant never 
was the chela of Manohar Dass is to be 
believed it would follow that from 1898 
up to 1914 when the respondent says he 
was appointed chda^ the late HahaM 
never had any bairagi chela at all. It is 
not suggested that any person other than 
the appellant was the hMragx chela during 
those years. It is difficult to believe 
that such a state of affairs could have 
existed and I am satisfied, on the evidence 
that the appellant was in fact appointed 
and acted as chela from 1898 up to the 
time of Manohar Daes’s death. There are 


also dooiim(3nts in oxibtonoe executed by 
tho axipollaut, according to bis case, on 
behalf of Uahan%, in which ho describes 
himself as the ahela of Manohai L/ass. Ex. 
6 IS a mortgage bond, dated tho 30lh June 
1910. I'ho scribe of this document was 
one Hup Ijal Das who was at that time the 
pauoan of Manohar Dass. iho Appellant 
IS openly described therein as a 5^i«rur/i and 
the chela of Manohar Dass. It is diEficult 
to believe that ho would have so desciibed 
himself ID a document writtuu by tbu 
paltoat^ o£ tho mahant if it wmo nut tho 
fact, as at that time no dispute as to his 
right of succession had arisen and theie 
was no object in giving a false dusuriptiuii 
o£ his status. This document and one 
other ol a similar nature wore produced by 
the appellant himself, all the other docu- 
ments being in the possession of the res- 
pondent. It was argued that the fact of 
these documents having been retained by 
the appellant shewed that they weie not 
transactions executed on behalf of fho 
mahant but related to his own private 
ai^airs. A ba^ragt oheli who has renoiinoed 
the world is not in a position to leii^ 
money on his own account and I m^t 
accept tho appellant's statement that these 
documents wore executed by him as a 
benamidar on behalf of the mahant. The 
loans had bean repaid and the documents 
returned to the lender. 

The importance of them, however, 
is that they describe the appellant as 
tho bairagi chela of Manohar Dass at 
a time when there was no reason for 
giving a false description,, and I have no 
doubt, upon the evidence as a whole, that 
tho appellant was, as he says, the bairagi 
chela of the late mahant. It may be that 
the respondent was also appointed in 
1914 although the ceremonies attending his 
appointment appear to have been some- 
what unorthodox. The respondent was 
closely related to the late mahant. He 
was in fact his nephew, and it may ba that 
his relations, as alleged by the appellant, 
were primarily responsible foi bringing 
about the execution of the document of 
the 27th Febiuary 1915 in favour of the 
nephew. It is possible also in the oiroum- 
stanoes that the late mahant was not an 
unwilling paTty lo this docuini^nt but the 
evidence with regard to it is so unsabis- 
fadtory, as I shall presently shew, that I 
am nob prepared to aooept it as proof that} 
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Mahanb Manobar Dass oxeoiitel tho duou- 
menb with tail knowJedge and appreoiabion 
ot itiij oonbonbs. Nor does Uie documoiiti 
alone, if genuine, piove tliab the mukani 
tor Uie time being liad any powoi 
uf appointment with regaid to his 
siiooossoi. Tho judgment then discussod 
the evidence about tho Will and after bol- 
ding It to bo nob gonuiiio or at least that 
tho mahant was not awaro of tho nature 
and contents, discussed the evidence about 
the parties being oMas and piooeeded. 1 
am satishod on the nvidenoo that the appel- 
lant was appointed bairagt ch^la of the 
late mahani m lb98 and that, the tespon- 
dent was also appointed in 1914, and 1 
further tind that the document of the 27th 
FeWary 1916 cannot bo aoonpted as an 
etfeotive appointment of the respondent as 
the successor of the late Mahant Manohar 
Dass. 

ihe question as to what was the custom 
of 'succession in the Satlakha Asthan re- 
mains to be considered. I have already 
found that the authenticity ot the Will is 
not satisfactorily proved and must be reject' 
ed. But I further considei that the 
evidence oi the custom given on behalf of 
the appellant is proterable to that of the 
respondent and should be accepted. Ihe 
evidence on the point on each side is 
entirely oral and is supportod by no docu- 
ments. Both sides are agreed that seven 
ma^hanU in ail have presided over the 
Aathan since its institution many years, 
probably more than a century, ago. They 
also agree as to their names although the 
second and thud names given by the 
appellant are reversed m the order given 
by the respondent. It is the appellant’s 
case that in each instance the senior ohela 
succeeded his guru and the names of the 
ch$las are given. 

Tho respondent alleges that in three in- 
stances a junior chelu succeeded, the last in- 
stance being that of Manobar Dass himself 
who, it IS claimed, was the junior chsla of 
his predecessor. It is admitted that the 
documents and records relating to the 
Asihun are in the respondent’s possession 
and it is reasonable to suppose that they 
would afford .some evidence of tho custom 
prevailing. If a junior chela were apxioint- 
ed by the mahanl in his hfe-timo as liis 
successor by Will or deed, such an imppr- 
tant document would undoubtedly be 
preserved and 1 oan onli presume that the 


absonco of all documents is due to the fact 
that 11 produced they would not support 
the respondent’s case. It is admitted by! 
the respondeat that Satlakha is a 
Astharit that is to say, one in which the, 
office ot mo-hant is hereditary an^, apart' 
from custom, devolves upon the chief disoi-j 
plo cl the existing mahsnt. If therefore 
the lespuudent wishes to prove that somei 
uthei mode of devolution is customary the| 
onus rests on him to prove it. The question 
of the devolution of the mahantship in a 
fnoiirasht muth was decided as long ago as 
1839 when the case of Mahant Bamanooj 
Doss v. Debraj Dass (IJ came before the 
Suddor Dewani Adaulat in Bengal. In that 
case tho Couiji directed the Fundit to state 
what was the law of the shastras in regard 
to the appointment of the presiding mahant 
of a mourasi muth\ whether the principal 
disciple of the last maham should suoo^ 
or whether the existing mahant was com- 
petent to appomt whom he pleased among 
the body of his disciples. The reply of the 
Pundit was ** under the circumstances stated 
in the question the principal chela, or pupil 
IS entitled to succeed on ihe death of the 
presiding mahant of a mourast or heredi- 
tary muih. If the principal pupil be 
personallly unfft to succeed, or bo disquali- 
fied by any of these causes which, according 
to tho shaUras, are sufficient for such 
disqualiffcation, then m that case the 
presiding mahant should, during bis life- 
time, select one properly qualiffed from 
among his pupils to succeed him. The 
person so selected will succeed.” 

No doubt different customs prevail in 
different muihs, and, where such are proved 
to exist, they must govern the order of 
succession. But I apprehend that m Ibe 
absence of proof of any special custom we 
should follow the general rule laid down in 
1839 with regard to mourasi or hereditary 
muths. The respondent has in my opinion 
for the reasons already given failed to prove 
the custom as to devolution which he alle- 
ges and has admitted that the Satlakha 
Aethan is one of the description known as 
mourast. For this reason also, apart, from 
the fact that I consider the evidence of tho 
appellant’s witnesses more reliable as to 
custom, I think the appeal should be allow- 
ed and the decree of the Additional Subor- 
dinate Judge sot aside. 


(1) a889>(ea.D, A BeBg.362.) 
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It will aocsordingly be decreed and de- 
clared that the appellant is entitled to 
succeed the late Mahant Manohat Pass as 
mahant of the Satlakha Asthan and that 
the dooiynent of the 27th February 1916 
purporting to bo executal by the Mahant 
Manobar Dass is of no force and effect and 
that by the rules of the said Asthdn th(^ 
senior bairag^ chela on the death of the 
mahant is entitled to succeed to the ma- 
hantship and that the appellant is entitled 
to possession of the said Asthan and the 
properties appertaining thereto. 

The appellant is entitled to his costs 
against the respond (^nt here and m the 
trial Court. 

Jwala Prasad, J. I agree to the 
order proposed. 

Appeal allowed. 
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Mullick and Kulwant Sahay, JJ. 

Syed Baker Bussatn Plaintiff* - 

Patilioner 

V. 

Mirza Hussain Mirza and others ... De- 
fendant — Opposite Party. 

i^pplication No. 229 of 1922, decided on 
8th December 1922, against tho order dated 
28th April 1922 passed by 1st Munsitl of 
Patna. 

Gml P G., S. ll^-^Pefnidy of appeal open 

The High Oourfi oiionot iaterlere in esvition if 
an appeal oan lie but has not beeo peeftrred 
againat the ordee oomplained of. [F 338, 0 2.J 

JanakKi shore -for Petitionei. 

Shiveshw^} Dayal and Bn^hishore Pra- 
sad — for Opposite Party. 

Mailick, J.;— <On the 28th April, 1922 
the defendant in the suit, out of wbioh this 
application arises, was present, but the 
plaintiff was not present in person and his 
pleader filod a petition for time to adduce 
evidence. Tlie plaintiff’s application was 
rejected and tho pleader thereupon said 
that he had no further instructions. The 
Court then proceeded to hear the case and 
allowed the defendant to hie a petition for 
the amendment of issues and to tender the 
certified copy of a decision’ in a previous 
application under O. 9, B. 13, C. P C 
which related to the case. The Court, after 
considering this decision and hearing the 
defendant’s pleader, found that the suit was 
barred by judicata and it accordingly 


made a decree of dismissal. In making this 
order the Court was careful to note that it 
was acting under provisions of R 3 of 

O. 17. C. P. C. 

Now, whether or not the Coiiit was tight 
in disposing of the case under f) 17, B, 3, 
C. C. or whether it should have acted 
under R. 2 of that Order is not a point 
which appears to be material for tho deci- 
sion of tho present application before us 
Here the plaintiff applies to us to exercise 
our revisional jiirisdiotion under S. 116, 0 

P. C., in respect of the order of 28fch April 
19^2, on tho ground that the Court had no 
jiirisdiotion to make it under O. 17. 

He contends that by reason of R. 2 of 
that Order the Court should have proceed- 
ed under O. 9, an^, theroforo, any decree 
purporting to have been passed under B 3 
was made without jurisdiction. Now, 
S. 115, C. P. 0., clearly lays down that the 
High Court cannot interfere in revision if 
there is an appeal against the order cqpa- 
plained of. Whether we view the order of 
the 28th Sprilasan order properly made 
under B 3 of O 17 or as an ordor under 
O. 9, B. 8, the plaintiff had a right of 
appeal. In tho former case he bad an ap- 
peal against the decree and in the latter 
case it was op^n to him to apply undiT 
O. 9, R. 9 and in the event of being un- 
successful, he had a right of appeal under 
O. 43 against the decision under O. 9, B. 
9. He did in fact apply under O. 9, B. 9 
and that application was rejected. No 
appeal was filed against that order of rejec- 
tion and there is no application for the revi- 
sion of that order before us. It is clear that 
tho present application is not maintainable. 

Tho result is that the application is dis- 
missed with costs; hearing-fee one gold 
Mohur. 

Kulwant Sahay, J. r-^I agree. 

EuU discharged. 
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Mullkkand Kulwant SaHAT, JJ. 
Ram Sitmran Prasad and others (Deoree- 
holders-Petitioners 

V. 

Bam Bahadur and o<h^rj...(Ju(3gment- 
dcbiiors- Opposite Party. 
Civ. Eev. No. 289 of 1922 decided on 22nd 
December 1922 from Sub. J. of Monghyr, 
dated tha Uth July, 1922. 

{») ExieuUon — Stmultaneom (xscution und^r all 
th6 Cod€i including that nf 1832 «?a« recognized. 

Under the Civil Procedure Codes of 186^, 1877 
aod 1882 the legality of oonourrent exeoatlon haa 
always been recognised though in praotioe it was 
not generally earriod oat (Case-law Dlaoaesed ) 

[P. 224. a 2.1 

(b) Civil P. C., S 46 — Con<'urrfnt execution in 
transferee cf'urt is permissible. 

Indeed in principle there seems to be no difier- 
enoa between % concurrent execution after transfer 
in another Court and a oonourrent execution in 
the Court in which the decree was passed. That 
the present Code does not view with disfavour 
oonourrent execution is among other sections 
indioited by 8. 46 whloh is new and relates to 
precepts Two appUoatians for atiaehnasnt of 
different properties can proceed simultaneously in 
exeoution of the same decree. There is no provi- 
sion of law which prevents the Court from 
entertaining a fresh application for the execution 
of the decree by attachment of money in deposit 
to the credit of the judgment-debtor in the same 
Court or in any ether Court, when another 
execution prooeeding is going on, in the same 
Court fP. 226, Col 1.] 

(a) Oivtl P. a 0 21, P 11— Pftle is no bar to 
simulianeout executions 

O. 21, R 11 of the present <^ode which requires 
that the deoree-hotder shall stai^e the result of 
all previous executions is, no bar to the main- 
tenance of oonourrent exeoution. rp. 915, Col 1 ] 
(d' Cml P. Cf. O. 21 R. ^Simultaneous 
execu'ian being permissible amendment by addmo 
properties during execution should be permitted 
It being opin to the decree-holder to file a fresh 
application, the amendment of the applioation 
already filed while the exeontinn case is still 
pending, by the addition of other properties to the 
list of properties sought to be attached should be 
allowed. R. 17 of O. 21 does not oontemplata 
that there can be no amendment after the exeou^ 
tion case has been registered. The argument that 
the object of the law is to prevent excess in 
realisation does not oonolude the matter : the 
Courts will always endeavour to proteot the 
judgment -debtor against unnecessary harassment. 

[P 296, Cols 1.2.] 
S. M. Munich and Narendra Nath Sen 
-for the Petitioners. 

S. K. Miira and L. K. Jha -iox the 
Opposite Party. 

Mullick, J : —This case has been well 
argued on both sides and the result seems 
to mo to be quite clear. 

The petitioners before us obtained a 
decree for money against the opposite party 


in Suit No. 868/80 of 1918-15 in the Court 
of the Subordinate .Tudge of Monghyr and 
on the 20th May 1915 they made to that 
Court an application. No. 183 of 1918, 
for the execution of that decree Some 
property belonging to the judgment- debtors 
was sold for a sum of Rs. 37,642 leaving a 
balance of Rs. 7,396-2-4 still due, and the 
execution case is still pending for the 
disposal of two applications for setting aside 
the sale ; the sale has therefore not been 
confirmed. On the 11th July 1922 the 
decree-holders hied a petition before the 
executing Court stating that they bad 
learnt that an amount of Bs. 6,809-10-0 
realised upon a decree in favour of the 
judgment-debtor, was in deposit in the 
Court of the Subordinate Judge and praying 
that this sum might be attached and paid 
to the decree- holders in satisfaction of their 
debt. On the 12th July 1922 the Subordi- 
nate Judge made the following order ; — • 

“Heard the Vakil for the decree- 
holders. As the execution case in respect 
of the same decree is still pending before 
this Court, no fresh execution-petition in 
respect of the same decree can be enter- 
tained. Rejected.” 

The present application for revision has 
been made by the decree- holders against 
this order. 

It is urged by the opposite party that 
while execution case No. 133 of 1918 is 
pending no fresh execution-proceeding 
can be instituted. In my opinion this is 
a wholly incorrect view of the law. Under 
the Civil Procedure Code of 1859, 1877 
and 1882 the legality of concurrent execii-^ 
tion has always been recognised though) 
in practice it was not generally carried^ 
out. If authorities are required reference 
may be made to Saroda Prasad Mullick 
V. Luchme&put Singh Doogur (1) Krishto- 
hishore Butt v. Booplall Bass (2), 
Baijnath Ooenka v. F. E Hdloway 
(8) and Maharaja of Bobbili v Sri 
Baja Narasaniju (4) affirmed by the 
Privy Council in Maharaja of Bobbili 
V. Sri Baja Narasaraju [6). Indeed 
on principle there seems to be no 


(1) (1P73 14 M. I. a. 629=17 W. B. 289= 
2 Bather 560==8 Bar 77 (P. 0 ) 

19) (1882; 8 Oal 687=10 0. U R. 609. 

(8) (1905) 1 0. L J. 816. 

(4) (1912)87 Mai 281=23 M. h. J. 286. 

(6) (1918) 91 0 W, N. 169 (P. G.) 
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idifferenoe between a oonourrent execution 
'after transfer in another Court and a oon- 
|current execution in the Couit in which 
the decree was passed. That the present 
Code does not view with disfavour concur- 
rent exedbtions is among other sections 
indicated by S. 46 which is new and rela- 
tes to precepts. That section enacts that 
upon the application of the deciee-holder, 
the Court, which passes the decree, may, 
whenever it thinks fit, issue a precept to 
any other Court which would be competent 
to execute such a docace, to attach any pro 
party belonging to the judgment-debtor 
and specified in tho precept, provided that 
no attachment shall continue for more 
than two months unless the period of at- 
tachment is extended by an order of the 
Court : or unless before the determination 
of such attaoliment the decree has been 
transferred to the Court and the decree- 
holder has applied for an order for the sale 
of such propel ty. 

Further, it has been held by the Cal- 
cutta and the Allahabad High Courts that 
separate and successive applications fo^* 
execution giving reliefs of different charac- 
ter may always be made (See Badha 
Kishen Lall v. Badha P^rshad Singh (Q) 
and Sadho Saran v. Bawal P nde (7J, and 
I see no reason why two applications for 
attachment of different properties cannot 
proceed simultaneously in ex(’Ontion of the 
same decree. In my opinion there is no 
provision of law which prevents the Court 
in the present case from entertaining a 
fresh application foi the execution of the 
decree by attachment of mt ney in deposit 
to the credit of the judgment-debtor in the 
same Court or in any other Court. 

O. 21, B. 11 of tho present Act wiiich 
requires that the decree-holder shall state 
the result of all previous executions is, in 
my opinion, no bar to the maintenance of 
oonourrent executions. 

If, then^ it is open to the decree-holder 
to file a fresh application, I sea no reason 
why the Court cannot allow the amend- 
ment of the application already ffled, while 
|the execution case is sbill pending, by the 
addition of other properties to the list of 
properties sought to be attached. It is 
contended that B. 17 of O. 21, contempla- 
tes that there can be no amendment after 
the execution case has been registered but, 

(6) (1891) 18 Obi. 516. 

V7) (1898) 19 All. 98 (F. B.) 

1998 P--a9 


in my opinion, theie is no force in this] 
contention and it has been so held ini 
Ganendra Kumar Boy Chaudhry v. S.t 
Sfi Shyam Sunder liu (8;. 

It is contended by the learned Counsel 
for tho Opposite Party that this last men- 
tioned case was wtongly decided and that 
it conflicts with tho Full Bench decision of 
the Calcutta High Court in Aisgir \U v. 
Troilokhya Nath Ohose (9). But this l^iU 
Bonch case, in my opinion, has no applica- 
tion to the present oaso. Thori^ sin appli • 
esation for execution was made which was 
not in proper form, and when the prayer 
for amendment was made, the period of 
limitation for executing the deemo had ex- 
pired. The Court held that the amend- 
ment could not bo made after tho decree 
had become barred by limilahon. But 
where the decree is still alive, I do not see 
why an application for amendment cannot 
be allowed if the Court so chooses at any 
time before the close of the execution 
proceedings. To hold otherwise wouy 
mean that although tho decioo-holdcr has 
discovered property belonging to the judg- 
ment-debtor, which is within hl.s giasp, 
and although he knows that tive proportios 
which h - has already attached will not 
‘^tisfy his decree, he cannot have any le- 
lief till tho disposal of tho execution case, 
which may, as in tho present instance, be 
protiactod for a considerable time. Tho 
arg,ument that the object of tho law is to 
prevent excess in realization does not con- 
clude tho matter ; the Courts will always 
endeavour to piotect tho judgment-dolitor 
again‘5t unnecessary harassment 

Reference has bcon made to tho HngAsh 
practice on tho !r.iibjoct. It seoms that a 
judgment creditor in Rngland may, in 
execution of a judgment for money or 
costs, issue any number of writs addressed 
to the Sheriffs of different counties or 
places in which tho judgment-debtor’s 
assets are anil ho may also issuo more than 
ono writ in the same county but he cannot, 
in the latter case, if a seizure be made 
under one of the writs, ordinal ily proceed 
with the other writs without obtaining 
a return of tho first writ. Two or more 
writs of the same kind can be executed in 


(8) afllBl 37 0. Ij. J. -8 98=44 T.O. rj63c=2 2 0. 
W. N. 640. 

79J (X09Oj 17 0*1 831 (F, B). 
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differenli oounbies l)iiti oare musb bo tiaken 
that too much is not realized. These rules 
cannot, of course, affect the procedure in 
India, but they support the view that 
there is no objection in principle to the 
concurrent execution of a decree. 

In the case before ns the Subordinate 
Judge was wrong in holding that he had no 
jurisdiction to entertain the docvoe-holders 
application of the 1 1th July 1922. lie had 
jurisdiction to accept it cith<rt as a fro^ h 
application for execution oi as an applica- 
tion for amendment of the previous 
application, and he rau‘'t now exorcise the 
discretion with which the law vests him 
and dispose of the application accotding to 
law. The application is therefore allowed 
with costs. Healing fee five gold mohurs, 
Kulwant Sahay, J. -I agree. 

Apiiltcahon allowed, 

* A. 1. R. 1923 Patna 226. 

t Dawson-Miller, C. J. and Boss, J. 
{Bat) Brij Baj Krishna e^c — DofendanH 

V. 

Chatku Siwfh and Plaintiffs. 

Appeal Nos. 392 ^397 of 1920, decid.rd 
on 26th October 1922, from Sub-J. of 
Muzaffarpur. 

Dierst^8eiting astds^Fraud, 

A doovee obiainpd by fftlfio evidcnoe cannot b> 
Bet aside by a suit ‘P 227, Col IJ 

Ctv I P. 0, 3 105— iWnsoa* for rtmand fr 
furthff findings rn issm nri dradod ore nnt bind- 
tngemami Gouri btU are binding when reman i 
lay 3 down the law tfi b^ followed bit I wer *;otor 
la the aese of keeping the appeal pending m the 
Apchllate Ooatt and remanding the ousa for 
foithei findings on an iseae not decided, theOonrt, 
when the matter oomefl up for final consideration, 
oan disregard the reasons given tor re < anding the 
ease ; bnt a decision on a point of law by a Court 
of oo-oedmate jarisdiotiou is final in so f>4r as li. 
sets aside the deolsio-i of the lower Court and lays 
down the law to be followed by that Gnurt on 
remand. [P. 228, Col. 1 ] 

Banwari Lai — for Appellants, 
ShiVishwar Dayal—ior Respondents. 
Dawson- Miller, C. J.— In these ap- 
peals it seems to mo that our decision must 
be governed by tho order of the Division 
Bench of this Court, dated the 3rd Feb- 
ruary 1919. The appeals arise out of 
o&rtain suits which were brought by the 
respondents against the appellants to set 
aside certain rent decrees obtained by the 
appellants against the resiiondents in the 


year 1911. The appellants were the 
mukwrartdars of an interest in mauza 
Baghopur. The respondents were tenants 
bolding under them. The appellants 
brought rent suits against the respondents 
claiming rent in respect of certain addi- 
tional land over and above that which they 
admittedly held at the rate of Bs. 3-^’-0 per 
btgha. The respondents defended the .suits 
and put in written statements but when 
the oases came on for trial they did not 
appear before the trial Court and the suits 
were decreed upon the plaintiff’s evidence 
alone. The respondents thereupon apiil ied 
for review of judgment which was rejected. 
They then took proceedings under O 9. 
B. l3 of the Civil Procedure Code to have 
the decrees sot aside alleging that thoir ab- 
sence from 'the trial was duo to the fraud of 
the landlords, the plaintiffs in tho rent suits. 
The fraud allegod was that the parties in 
those rent suits had entered into a com- 
promise whereby tho tenants agreed to pay 
not Rs. 3-8-0 per Hgha but Bs. 2-8-0 per 
b^gha and agreed to judgment upon these 
terms ; that *tbey prepared a compromise 
petition which they handed to the landlords 
who undertook to present it to the Court 
and obtain a decree upon the berms of that 
compromise hut that when tho time came, 
the landlords fraudulontly suppressed the 
fact that a compromise had been come to 
and in the absence of the tenants proved 
their case and obtained judgment. That 
application under O. 9, B. 13 was board in 
due course and evidence on behalf of both 
sides was given Tho Court rejected the 
story of the compromise and refused to set 
aside the doorees. That decision was 
affirmed on appeal 

Subsequently in July 1914 the tenants 
instituted the suits out of which these ap- 
peals arise They claimed to have tho rent 
decrees set aside on the ground that they 
were obtained by fraud. They alleged in 
their plaint the facts as to the compromise 
which they had relied upon but unsuccess- 
fully, in the application under O. 9, B. 13, 
and, in addition, they say that in truth 
and in fact the land in respect of which 
the rent was claimed has no existence and 
presumably never did have any existence 
and further that there never was any 
settlement by the landlords with the te- 
nants of these lands for which rent was 
claimed in the rent suits ; and the infer- 
ence they ask the Court to draw from 
these facts is that the landlords in the 
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rent suits being aware of the non-existenua 
of the lands and also being awate that they 
never made any settlement of them with 
the tenants nevertheless deliberately and 
fraudulently put forward a oonoooted case 
before the Court and thereby misled the 
Court and so obtained judgment and they 
ask the Court to say that if these facts arc 
proved, the deorees were clearly obtained 
by fraud perpetrated upon the Court and 
upon themselves. 

When the case came for trial before the 
Munsif it was obvious that the tenants 
could not hope to succeed upon the plea 
they had originally put forward m the 
application under {), 9, B. 13 as to the 
compromise That matter had alieady 
been decided against them m proceedings 
between the same parties by a Court of 
competent jurisdiction and it was not open 
to them to ask another Court subsequently 
to determine the same questions and, 
therefore, that story, which must bo tuated 
as entirely false, was abandoned at the 
t»ial. They did contend, however, that 
tihe land did not exist and that there had 
been no settlement. With regard to these 
points, if the matter were open to us, I 
should have said that it was no longer 
within the oompetenoy of the Court *to 
adjudicate upon them because these ques- 
tions were in issue in the original rent suits 
and bad been determined between the 
same parties, although it is true that the 
tenants did not actually appear at the trial 
in the rent suits, and it is now well-settled 
that one cannot ask the Court bo come to 
the conclusion that a fraud has been 
practised in obtaining a decree merely 
because it is sought to prove that tho 
evidence put forward on behalf of a suc- 
cessful party in the original suit was not 
true. It is important to bear in mind that 
in the rent suits those questions as to 
whether there was any land and as to 
whether there was a settlement were in 
fact matters in issue. We have not seen 
the pleadings in the rent suits but from 
the plaints in tho present suits it appears 
clear that the matters were m issue in 
those suits. In paragraph 6 of the plaint 
after stating that they never took settle- 
ment of those lands and that these lands 
did not in fact exist, thoy go on to say that 
as tho defendants* claim in the abovemen- 
tioned rent suit was false and based on 
lands which had no existence and as 
the suit bad been hied out of malice. 
Plaintiffs Nos: 1 fx> 5 and the father of 


plaintill's Nos. 2 to 4 filed a written state- 
ment noting the facts therein and also 
filed sufficient evidence for testing the 
defondants* allegations. It is obvious, 
therefore, that the allegations upon which 
tho plaintiifa in tho present suits sought 
to have the rent deorees set asuli) were 
matters which had been put in iwue in 
the original rent suits andi as already 
stated, if I were free to decide this case 
for myself, I should come to' the oonola- 
sion that whatever the tiudings of the 
Court m tho piesenb suits as to the settle- 
ment or as to the existence of the land 
when tho present suits weie brought, it 
was not competent to the Court to discuss 
theso questions and upon coming to a 
conclusion conbiary to the landlords, to 
decide that the original decrees had been 
obtained by fraud. The learned Munsif, 
however, in a judgment which lather 
treated the onus of pioving tho settlement 
and tho oxistr.nce nf the lands as resting 
upon tho landlords came to the conclusion 
that It had not been proved that the land 
in iact existed or that any settlements 
such as those deposed to in the rent suits 
bail boon made and lelymg rather upon 
the absence of evidence on the part of the 
landlords, ho came eventually to a conclu- 
sion of fact in favour of the non-existence 
of the land and the absence of any settle- 
ments with the tenants and in the result 
he arrived at the conclusion that the 
decrees in the tent suits must have been 
obtained by fraud. 

Thvi matter then went on appeal to the 
Subordinate Judge, who was of opinion 
that the mere fact that the existence 
the lands and the settlements with *ilie 
tenants had not been proved to the satis- 
faction of the Munsif could not by any 
stretch of imagination be construed into a 
finding that the suits were entirely false 
and the original decrees obtained by fraud. 
In his opinion, il, merely amounted to this 
that tho Munsif had arrived at a conclu- 
sion different from tho one arrived at in 
the previous litigation by tho Court which 
passed the rent decrees. 

Tho matter then went on second appeal 
to a Division Bonch of this Court and 
came before the late Mr. Justice Atkinson 
and Mr. Justice Manuk. In their opinion i 
the Subordinate Judge was wrong if he 
adopted the facts found by the Munsif in 
(£ming to the ooncludon that fraud had 
not been proved. They said : 
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*'AU that rematnfl lot ua to oonaidei; ia wbatbec 
tha loaMad Munaif, having foand aa a fact that 
no lands existed in fespeoSs which a letting 
oottid have b^en made» and also that no oontzaet 
wa 4 ever made to sappoct the oceatiou of a ten* 
anoy aa between the landlord and tenante wae 
jiiatiAel la law in Betting aside the rent dooiefi 
obtained aa against the pUmtlfla without oontest 
in the lent iuita of 191>. Clearly he was The 
evidonuQ adduced in this ease was saoh aoi in our 
opimoOi would have joititied the Muneil in arti* 
vii-fe in law at the oonolusion that he did.'* 

Ilaviiig arrivoil at that opinion they did 
not decide the case themselves but sent it 
back to the lowei appellate Court for a 
tinding as to the actual facts, that is to 
say, whether the lower appellate Court 
agreed with bho findings of fact come to by 
the Munsil. The reason for this was that 
the Subordiuato Judge in first appeal ori- 
ginally bad not thought it necessary to 
come bo an mdep 0 n<lont finding on tho 
laots having arrived at the oonoUision that 
accepting tho facts found by the Munsit 
no iiaud bad been pioveil Tho learned 
Judges of this • ourt thereupon set aside 
tife decision ot the Subordinate Judge and 
remanded the case to the Court of^ the 
Subordinate Judge again for final adjudi- 
cation and disposal according to law on 
the facts and the merits. 

There can be no doubt to my mmd, 
whether 1 am prepared to agree with it or 
not is another matter, that the finding of 
this Court in second appeal was that upon 
the facts found by the Munsif, the Court 
was perfectly justified in arriving at a con- 
clusion that there was fraud. Ibat was 
a question of law and, in so far as that 
question was determined by two Judges of 
this Court of co-ordinate jurisdiction in a 
fin*d judgment which sot aside the decision 
of the lower Court. 1 think we must hold 
ourselves bound by that decision and 
cannot go behind it. Had it merely been 
a case ot keeping the appeal pending in 
this Court and remanding the case for 
further findings on an issue not decided 
we should no doubt have been entitled, 
when the matter came up for final con- 
sideration, to disregard the reasons given 
for remanding tho case but tho piesent 
decision appears to me to be one which we 
cannot ignore. It is, as 1 have said a 
decision on a point of law by a Court of 
co-ordinate Jurisdiction and it is final in 
so far as it sots aside bho decision of the 
lower appellate Court and lays down the 
law to be followed by that Court on 
remand. 


The matter then went bEWk to the Sub- 
ordinate Judge, who after discussing the 
evidonoo came to the conclusion that be 
saw no reason to differ from the findings 
arrived at by the learned Munsif.^ Although 
the judgment was not perhaps beyond 
ontioism as again it rather placed the onus 
upon the landlords still he does come to a 
clear conclusion that the findings of fact 
of the learned Munsif were justified, and in 
these oiroumstanoes it sooms to me that wo 
are bound to give effect bo the decision oi 
this Court on the previous occasion and 
hold that there must be judgment for the 
tenants. The appeals will, therefore, bo 
dismissed with oosts. 

Rosa, J : - I agree. 

Appeals dismissed. 
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MULXiICK AND KULWANT SaHAY, JJ. 

Gobtnd bivatn md oiheri> — Accused- 
Petitioners 

V 

King- Emperor' -Cj i osite- Party, 

Cri Rev. No. 719 of 1922, decided on 
18tb Decembei, 1922, against an order d 
Dt. Mag of Pun, dated the 20th Novem- 
ber, 1 922. 

(a) Criminal P. C'.> H 628— should bs 
mwd but non-fssii 0 »s not by itself fatal 

The omiBsion to iBsae a notice to the aoeused 
betoie ordering the transfer on application ot 
complaint is certainly irregular. AUhongh. as a 
tale ot practice, it is drsicable that notioea ahould 
be iained, the law iB not mandatory upon the 
point and tha omiaaion to iaane notioa la not in 
itaelt a reason for Betting aside an order ot trane- 
fer. [P. 299, Ool. 1.] 

fb) Criminal P. Cf., 8 628— fifreunds. 

It 10 not the objeot of B 628 that a case should 
be tranalerced merely beoanae it ie going againet 
a pactiouiar party. [p. 298, Ool 2.] 

ic) Criminal P. 0 i S. 408— Oharpe for minor 
offence oniy irtahlc by Magisiraie^^lHsehafge 
under 8. 868, /. P. O, does not bar charge under 
8 884, I. P. a 

It is open to the oomplainant, aftei the die- 
poeal of the case under & 862, 1. P. 0 , whioh ia 
the only ofienoe which a Magietrate was inveeti- 
gaiing, to move the olfioee empowered to taka 
oognizanoe thereof, to proceed with the trial ot 
the charge under B. 884, 1. P. 0. 

Q, 0. Pal — for Petitioners. 

H. Nand Keolyar,Asst, Qcvt» Advocate 
—for the Crown. 
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Mttllick. J. : —The oomplaiaant hle<l a 
oomplai nti against bis landlord and 
other parsons alleging that he had been 
boaten by them and that the landlord had^ 
taken fojjr thumb impressions from him 
and two thumb impressions from his 
brother upon blank pieces of paper with 
the intention of using them hereafter. 

The Sub-Divisional Magistrate before 
whom tho complaint was lodged directed 
a police inquiry and dnding that the charge 
of extorting the thumb impressions on 
blank pieoaa of paper with the intention 
that they might be hereafter converted into 
valuable seourity was false, he issued 
processes under 352, 1. P. 0., against 
Golab Khan and made the case ovei to a 
Benoh of two Honorary f^lagistt abes. The 
Honorary Magistrates after examining 
three witnesses thought that a case was 
made out against the Zemindar and one of 
his servants and they issued piooessos 
against these persons also. L'he trial 
was begun afresh and a number of witness 
es were examined and cross- oxamined. 
At this stage the complainant applied to 
the District Magistrate and prayed that 
the case should be ftransfened to some 
other Court as the Bench Magistrates have 
no jurisdiction to try a charge under 384, 
I. P. C. Tho District Magistrate, without 
issuing any notice upon the accused, acceded 
to that request and he has transferred the 
case to another Magistrate empowered to 
try the case. 

Now, it is clear that the omission to 
issue a notice upon the accused before 
ordering the transfer was oertainly irregu- 
lar. I cannot go so far as to say that it 
was illegal and that S 528, Ci. P. C., 
empowers a Magistrate to make an order 
of transfer only after issuing notice to the 
person affected. The section is general in 
its berms and although, as a rule of piaotioe. 
it IS desirable that notices should be issued, 
i cannot say that tho law is mandatory 
upon the point and that tho omission to 
issue notice is in itsolf a reason for setting 
aside an order of transfer. But upon the 
merits I think there is good ground for 
objecting to the loam^ District Magis- 
trate's procedure. Here the ease for the 
prosecution has been piactically closed and 
oven though the Benoh Magistrates may 
have expressed the opinion that the grayer 
charge under S. 384, was in their opinion 
not sustainable, I doubt whether that 
droanistanoe would be any iustiffoation for 


an Appellate Court’s removing the case 
from the jurisdiction of the tiibunal which 
was seized with it. It is not the object oi 
S. 628 that a case should be transferred 
'merely because it is going against a parti- 
cular party. Here it will bo open bo tho 
complainant, aftor the disposal of tho case 
under S. 352, 1. P. 0., which is the only, 
offence which the Bench Magistrate i afe 
investigating, bo move the officer erapowei'- 
ed to take oogntzanoo thereof, to ptoceod 
with tho trial of the charge under S 384, 
1. vj, ; and tho proposal that the case 
should now bo tried by another Couit will 
really offuot no saving cither of time or 
trouble. In any event there will have to 
be a fresh trial by the officer to whom the 
learned i^istriot Magistrate has transferred 
tho case. 

L do not thet'ofore think that, in the 
presenii msiance, sufficient reason has been 
shown for lemoving the case from the hie 
of the Bench Magistrates and bransfenmg 
it to another Magistrate. • 

The Bench Magistrates have full juris- 
diction to disbelieve the allegations as to 
extortion and to convict or acquit on tbe 
charge of simple assault and nothing should 
be done by the Appellate Court that may 
give rise to any impression that an attempt 
IS being made to interfere with the judg- 
ment of the trial Court. 

In those circumstances the order of the 
District Magistrate will be set aside and 
the case will proceed in the Court of tho 
Honorary Magistratob from tho stage at 
which it was left when the order of trans- 
fer was made. 

Kulwant iSahay, J. : — I agree. 

Order set usid^. 


A. 1. R. 1923 Patna 2^49. 

Adami, J. 

,hbpJil 'Ml and others Patby- 
Pebitionets 

V. 

(J(.m Sahu and t thers - Isb Party- 
Opposite Party. 

C riminal Bev. No. 668 of 1922, decided 
on 4th Deoembei 1922, against the order 
of tho Sub-Divisional Mag. Madhiibani, 
dated the 17th May 1922. 

(Jrimmal P, 0,8 l^X^^Fatlure of Jurti w.ifmit 
UHtf/auIto/ f» fiatiy sntiiUehm to attornative 
romidymdor, S. It5, Cr, P, 0. 
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If thft Jar> f tilled io retucti their irocdiot witbia 
the time fixed, the Megiitreta hei jacisdiotion to 
make the order absolute. V bore the Juiy 
fails to perlotm its duty tbrougb ao feult of the 
person against whom a conditional older has 
been passed, tbo petson ebould be allowed to 
toveit to the other alternatiTe given him by 
S 1«6. 

S. ii. Takif — for Petifeionors. 

’• Br%j Kii>horc Piasaj. -iot Opposite 
Party. 

Adami, J. — This applioation is directed 
ai^aiQst an order o£ the bub-divisional Magis> 
tiato of Madhubani pa<^sed under S 141 
ot the Or. V. Code diiocting the pobitioneis 
to tomove an obstruction m a crttain load. 
Notice was issutnl by the Magisttate imdei 
S. 138 of the Cr. P. (.'ode on the apiihoation 
of the hist paity. It was alleged that an 
obstruction caused by tho second paity 
prevented free access to a certain well 
which had been used by the public. On 
receipt of tho notice the petitioniMS came 
forward and under S 136 appluxl foi the 
appointment of a Jury. Coitain mnmbois 
of tho Jury wore nommat.-d by IJiopaities 
and others by the Magistrate ^nd tihe Sub- 
Registtar was apixunled to bo Foienian of 
the Jury with mstt notions to lepott by the 
‘iSth April. On tbe* 28tli ol April, i922, 
the report had not. been received anti time 
was extended till tho 17tli of May On 
this latter date tho Sub-divisional Magistiate 
recorded in the ordei-sluiat that the Foro“ 
man had sent back the papers slating that 
he was unable to mt'ot thn othoi members 
of the Jury as ho was too busy. Thonnipon 
the Sub- divisional Magistrate! made the 
order absolute under S. 141 and directed 
the petitioners tj remove the enoroachmeut 
which had been reported to exist by tho 
Sub- Overseer. Time was given for a report 
as to compliance with the order. On the 
28th of July the Sub-Ovovseer reported 
that the enoroaohuiont bad nut been re- 
moved and tho petitioners wore then call d 
upon to shew cause why they should not 
ba prosecuted under S. 188, 1. P. C. 

Now, according to tho provisions of the 
Code, the Sub- divisional Magistrate had 
Hirisdiction to pass the order that ho did. 
The petitioners liad tbo choice under 
S. 135 of eithor showing cause against the 
order under S. 138 or to ask for tho ap- 
pointment of a Jury. They chose the latter 
alternative and under S. 141 if the Jury 
failed to return their verdict within the 
time fixed* the Magistrate had iuiisdict*on 
to make the order absolute. 


Ml. Mohamod Tahir on behalf of the 
potitioueis points out that the failu<^e of 
tho Jury to return their verdict was not 
duo to any fault on their side and that the 
order absolute was passed without their 
knowledge ; they did not come to know 
about it until the notice calling upon them 
to shew cause whey they should not be 
prosecuted under S. 188 was received by 
thorn. Had they known of the notice they 
would have applied to the Sub-divisional 
Magistrate either to extend the time or to 
allow them to rhew causo and produce 
evulonoo. 

Now, though, as I have said, theie is no 
want of jiiiisdiction or improper exercise of 
jurisdiction m this matter, in the oiroum- 
stancos of the case, 1 think, that the 
jietiti oners should be given a chance of 
shewing cause and producing evidence to 
shew that tl.oy had a right to make the 
encroachments complained about. It was 
(Uieto no fault of then own that the Jury 
had faili'd to pcrfoi m tho task allotted to 
tlioni 1 think that the Magistrate might, in 
the exeioise of his discretion undei S. 141, 
have given the petit ionors a chance of 
i hewing cause and satisfying himsolf that 
theie was no leason to mako the order 
absolute The case of Ktshor* Lai Panur% 
v. The Emyeror Uj, seems to indicate that 
where the Juiy fails to peiform its duty 
thiough no fault of the petson against whom 
a conditional order has been passed, the 
poison should bo allowed to revert to the 
other alternative given him by S. 185. In 
this view, 1 set asido the order passed under 
S. 141 and direct that the Sub-di visional 
Magistrate give the petitioners a ^anoe of 
showing cause under S. 135 and producing 
buoli evidence as may seem fit to them. 
The proceedings taken under S. 188 will 
be set aside. 

Case demanded, 

il) 18 0 VV. N 367. 
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Dawson-Millbr, C. J., and Foster, J. 
Thakur Tajeswar DmU * -Plain t»iff 

V 

Lakhclk Pranhad ^t7igh t^tc. Dofenfl- 
ants. 

F. A. No. 204 of 1919 ilooiatvl on 
I2tih Docomber 1922, from Adill. Siii) 
Judge, Mu/iaffarpui, dafcod 19th, Novoinbei 

1918. 

(a) r. C. (I908\ 0. liJ, B 4 (ij— 0 P •; 
(1889) 413 did not rnntatn provtsian n/ rulo 4— 
Csrii/icaiod guardian twi ohjeoitng toUl bo det^ntod 
to havB aeespied guardtanshtp thovjh ho mtght 
have aboontoA^Bfiach o/ ruU tn ,1 448, t ! P 0, 
(1882) IS not necoisanhi fatal 


Whiza tha pcoposed gujidian haa besn aflivad 
with BOtioa and obleots to appeafl an auoh on 
behalf of the ward, the Oonrt ought aypoiat 
soma othac propec pereon to aet ai guardian. 

The Code of 1883 oontaiua no provi<iioB similai* 
to that found in Order 33, B 4 (3) of the Cod.) of 
1908. In the abaenoe ol any auoh pcoviaion, 
where a person, haa voluntaril; applied to ba 
appointed guardian of tha person and property of 
a minor under tha provieiona of the Guardiana 
and Wards Aot, he is bonnd to deal with the 
Ward’i property as jf it were hie own and to do 
evarythiiig whioh is ri'aaoati.ble and proper for tbe 
proteotion and benefit of the property entrusted 
to him. This obligation in faot arises under 
S. 37 of the Guardians and Wardn Act U therefore 
the guardian has been sotYod with notice of 
tail appointment as gunniiin ad Itlom m a suit 
against his ward and oh'^oscs to take no steps to 
objeot to hie appointment, the Court ujay well 
presume that he oousents thereto, and the mete 
faot that be does not enter appearance os defend 
the notion can afford no preaumpUoa that he re- 
pudiates his liability. 3u I. A 189, 80 Oal , 1021, 
Foil. The Court after satisfying it<elf ot the faot 
of minority is bound to appoint a propea person 
to aot on behalf of the minor in the oondoet of 


theoaie,bnt, a defeat in following the rules re 
ferted to ha S. 448 ii not ueoessanly fatal to %hu 
fAmoeedinge. 84 0. Xj. J. 803 \ 80 i« A. x83 IP , 
18 0. L. J. 18, 20 0 L 3. 469 DioL 

[P. 366, Col 2] 


(b) Oontraot Aet, 8, 74— Prwr to 1899 tncreastd 
futura tnioreot on default waa not p^ual. 


B 74 was enaoted in 1899, but under the law 
as it Btood in 1897 a stipulation iu a mortgage 
bond providing for inoteased interest in case of 
a breach was not regarded ai penal if it rafezied 
to future interest only and wae not catrospeotive, 

[F. 286, Col. 3.J 


8. Ahmad and IZ. Prashad —iox Appel- 


lant. 

0,0. Das and S. Saran — for Respondent. 


Dawson-Miller, C. J. The suit out 
of whioh this appeal arises was instituted 
by the appellant, as plaintiff, on the 18th 
September 1916 to recover back from the 
principal respondents in this appeal certain 


properties puiohased in execution of a 
mortgage-deoroe, obtained by tbeiu again^it 
the appellant in the year 1897 on tlie 
ground that the deoree and the su l>^'teqiiont 
sale were obtained by fraud and oolliKion 
and that the appellant, then a minor, wa^ 
not prop.^rly represented as d(?Ei)rilant 
in the suit. The learned additional Sulior- 
dmate .hidgo oE Miizaffarpur, linfoie whoni 
the suit came for trial, by his judguieni 
dated the 19th Deoembor, 1918, found that 
the appellant was propoi ly repi osented as 
defendant in the mortgage- suit, that no 
fiaud or coLliision had houn ptactisod a>nil 
that the present suit was barred by limita- 
tion. iTo acooidingly dismissed the suit. 

The facts out of which the present dis- 
pute arise are shoitly as follows ; In the 
year 1892 Thakiir Rameshwar Dutt, the 
father of the appellant, executed a mort- 
gage-bond in favour of Babu Kocal Singh, 
the father of the first defimdant- and Dund 
Bahadur Singh, and Ram Pra'ad Singh, 
the second and third defendants, whoii^y 
he hypothecated tho properties mentioned 
in the first and S('cond soheduh'S of the 
plaint to secure a loan advanced by the 
mortgagees, with interest 

In 1893 I hakur Rameshwar IXitt died 
It aving two widows. A few months later, 
in Sepbembot or October 1893, the ap- 
pellant was horn to Musammat Bbagwati 
Kner tho youngei of tho two widows. 
There is a dispute as to the date of the 
appellant’s bii til, upon the determination 
of which the question of limitation depends, 
and which will be disoiissod later It is 
sufficient to say liero that I am satisfied on 
the <‘vidonoe, that tho plain ti IT was born 
in the year 1893 and came of age within 8 
years of the date of the institution of the 
present suit and that it is not barred by 
limitation as found by the learned Sub- 
ordinate Judge. After his father’s death, 
and up to tho year 1896, the appellant was 
under the guardianship of Rai %rml^ 
Bahadur, a brothiir* of his father’s senior 
widow Musammat Jagu Kuer. In that year 
Bbagwati Kuer was appointed guardian of 
tho appellant’s person and property under 
a oortificato of guardianship duly granted 
by tho District Judge of Chapra. 

On the 8rd August 1897 the mortgagees 
brought a suit before the Subordinate 
Judge of Saran to enforce their mortgage 
im] 2 ^eading as defendant the appellant, 
then a minor, through his mother and 
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guardian Bhagwat Kuer. No written «itate- 
ment appears to have been died on behalf 
of the appellant in defence to the suit and 
on the 29th November 1897 the learned 
K-ubordinato Judge, after hearing the evi- 
dence in support of the plaintiffs’ claim in 
that suit, pronounced jiidginent in thoir 
favour and passed a decree ex pane against 
the appellant. On the 14th May 1898 
She decree was made absolute and in due 
course the mortgaged pioperties were sold 
in execution and purchased by the mort- 
gagees. These proved insuftioiont to 
satUffy the decree and subsequently other 
ancestral properties of the appellant men- 
tioned in schedule 8 of the plaint were 
sold in pursuance of a supplementary 
decree obtained against the appellant for 
the unsatisfied portion of the uiortgago- 
debt, 

The case made by the appellant in his 
plaint, and. which endeavoured to sup- 
port by evidence, ^was that his mother, 
who was bis certificated guardian in the 
year 1897, was a young, inexperiencod 
and illiterate woman and entirely in the 
hands of her amlas who were friendly with 
the members of the respondents’ family, 
and that the respondents, in collusion with 
the amlas, instituted the moitgago-suib 
and obtained an ex parte decree against 
the appellant by suppressing service of 
notices upon the appellant and his mother 
and that having won over tho Court peon 
they caused him to make a false return of 
service. He further pleaded that all the 
subsequent proceedings, including the 
sale proclamation and sale, were tainted 
with fraud and no notions wero served 
and that he, and presumably his mother 
who has been added as a pro forma 
defendant in the present suit, remained in 
ignorance of what had taken place until 
the year 1914 after he came of age. He 
further contended that the prices fetched 
at the execution sale were much below the 
rjd, value of the property. He also pleaded 
twhis mother never consented to be 
made his guardian ad litem in the mort- 
gage suit and consequently he was not 
properly represented and that on this 
account the decree and subsequent pro- 
ceedings were not binding upon him. 

The evidence in support of the charges 
of fraud and collusion and non -service of 
processes was of the most vague and 
general character. It was denied by the 
respondents' witnesses and the learned 


Subordinate Judge refused, and in my 
opinion rightly refused, to behove it. 
The records of the case in so far as t hey 
have been preserved shew conclusively 
that notices were duly served and that all 
the proceedings were regular, and, 
although tho appellant did not appear to 
defend tho suit, there is no suggestion 
fiom first to last that the mortgage- bond 
upon which the suit was based was not a 
perfectly proper and valid instrument or 
that tho circumstances wero such that the 
mortgagor was not empowered to hy- 
pothecate tho family propeity. In fact 
the loarnod Government Advocate, who 
appeared on behalf of tho appellant in 
this appeal, abandoned the contention put 
forward in the trial Court that the decree 
was obtained by fraud or oollusion or tliat 
the sale pi ices weie inadequate. 

He contends, however, first, tliat the 
suit is not barred by limitation, and, 
secondly, that the appellant was not 
properly represented in the mortgage- 
suit, as his mother, although appointed 
by the Court as guardian ad htem did 
not expressly consent to act as ‘'iioh and 
offered no defence to the action. 

The fiirst of the above questions depends 
mainly upon the evidence of Hhagwati 
Kuer as to tho date of tho appellant’s 
birth. The learned Additional Subordi- 
nate Judge considered, upon the ovidenco, 
that the appellant had failed to make out 
that he came of age within throe years of 
the 18th September 1916 when the suit 
was instituted. He was much influenced 
by tho fact that the appellant’s horoscope 
had not been produced and relied upon 
an answer given by his mother .in oross- 
('xaiiiination ns showing that he was born; 
at an earlier dato than ho alleged. It is 
the appellant’s case that ho was a posthu- 
mous son born about 4 months after the 
death of his fa^jhor. This is spoken to not 
only by the widow but by a number of 
other witnesses and his father’s death is 
stated to have taken place in tho year 
1893. The appellant explains the nop- 
produotion of his horoscope by stating 
that it had boon missing for a long period. 
The verbal evidence alone might perhaps 
bo of no great weight but there aie cer- 
tain documents in the case which appear 
to my mind to fix the date of tho plain- 
tiff’s birth beyond all reasonable doubt. 
In the application for obtaining certificate 
of guardian^ip under Act VIll pf 1890, 
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filed by Bhagwati Kner before the Disbricl; 
Judge at Saran in 1896, before the morfe-** 
gage suit was instituted, and when the 
present dispute as to the date of the appel- 
lant’s birblt could not have been foreseen, 
it is stated that the appellan t’s father died 
in 1300 F. (1893 A T).) and that on his 
death the appellant was born to Bhagwati 
Kuer on the 12tb October 1898. There 
seems no reason why the information there 
given should have been false as there was 
apparently nothing to be gained by con- 
cealing the truth of the statement so made 
at a time when the facts must have been 
fresh in the memory of the applicant. 
Again, in 1909, ^on an application made 
for appointing a new guardian of the 
appellant in place of his mother, the order 
of the learned District Judge slates that 
the minor will come of age in 1914 which 
again fixes his birth as in the year 1893 
although the month of his coming of age 
is said to bo September and not October 
as in the previous application. At a later 
period, in May 1910, Bhagwati Kuer 
appears to have stated that her son was 
then 18 years old. This appears from an 
order of the District Judge of Saran made 
two years later^ in May 1919 when the 
appellant applied to be released from 
guardianship, ^ The learned District Judge 
on that occasion appears to have relied 
upon the later statement of Bhagwati 
Kuer rather than upon that which appears 
in the order made in 1902 and assuming 
that the appellant was born in September, 
he calculated that in May 1910, when 
Bhagwati Kuer said he was 18 years of 
age, he would in fact be 1^ years and 8 
months, and that consequently he would 
come of age in September 1919. Bfe 
accordingly made an order that he should 
bo released from guardianship on the 14th 
September 1919. It is not unusual for 
witnesses in this country to speak of a 
person as being so many years oM. say 18 
when in fact he is only in his 18bh vobt, 
and if Bhagwati Kuer was a year out in 
her caloulation when she made the state- 
ment as to her son’s age in 1910 it would 
mean that he was then in his 17th year 
which would bo completed in September 
1910. The learned District Judge, how- 
ever, considered upon the materials he had 
before him, that the appellant would come 
of age in September 1919 and released 
him from guardianship on that day. The 
appellant has apparently accepted this ever 
1938 PbmBO • 


since and pleads that he in fact came of age 
C on that date. Even so the suit was in- 
stituted within 3 yea’-s of that date. In 
my opinion the more reliable evidence is 
that given in 1909 which appears both in 
the application for appointment as guard- 
ian and in the Judge’s order and which 
shows the appellant to have been bom 
in 1893. Apart from the non -prod notion 
of the borosoope the learned additional 
Subordinate Judge interpreted an answer 
given in cross-examination by Bhagwati 
Kuer as meaning that the appellant was 
bom some 8 years earlier than 1893. It 
was. as ho states, an admitted fact that 
Bamesbwar Dutt. the appellant’s father 
died in 1800 F. fl893 D.). It was also 

alleged that the appellant had a sister 
born about a year earlier than himself 
and the evidence was fco the effect that 
"Raraeshwar Dntt died about 4 years after 
his marriage to Rbagavtabi Kner.' The 
widow in her evidence stated that the 
daughter died about a year after her birth# 
which was shortly before the appellant 
was born. After various questions upon 
these matters she was asked in cross- 
examination bow many days aft«r the 
death of her girl her husband died. Her 
answer was “ in the 4tb year.” It is to 
my mind quite clear from the context 
that the witness meant that her husband 
died in the 4tb year of her marriage. The 
learned Subordinate Judge, however, has 
taken this to mean that Bameshwar Dutt 
died 4 years after his daughter and if the 
appellant was bom at or about the time 
when his sister died ho must have been 
born 3 years or thereabouts before his 
father’s death and as the father admit- 
tedly died in 1893 the appellant must 
have been born 3 years earlier It is 
quite obvious, to mv mind, that the 
answer given was not intended to. and 
cannot, boar this interpretation. Such an 
interpretation would be at variance with 
the whole of the rest of the witnesses 
donee. T am catisfiod that the appellanl 
came of age probably' in 1914 and cer- 
tainly not earlier than the 14bh September 
1919. It follows therefore that the suit is 
not time-barred. 

With regard to the second point, al- 
though much of the matter originally upon 
the record in the mortgage mit has no 
longer been preserved the order sheet is 
stni in existence and a certified copy has 
been put« in evidence, From this it 
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appears that the plaint was filed on fehe 
3rd August 1897 and notices were ordered 
to issue on the minor and his proposed 
guardian. The notices were duly served 
and the return of service is recorded. The 
order appearing on the 17th September is 
to this effect ; “ Notices upon the minor 
defendant and his proposed guardian duly 
served. No objection made. Tjet Mus- 
sammat Bhagwabi Kuor bo appointed 
guardian ad litem of the minor defendant 
and summons be issuetl upon her fixing 
the 25th November 1897, Plaintiff to file 
talbana and form of summons at onco.” 
On the 6bh November the return of ser- 
vice of summons upon the defendant 
through his proposed guardian was filed 
and on the 26fch November the entry is 
“ The defendant on due service of sum- 
mons does nob appear. Casa will stand 
ex parte against him.” After taking evi- 
dence judgment was delivered on the same 
day and 'the suit decreed ex parte. It is 
guite clear from this that service of sum- 
mons was duly made both in the first 
iosbanoe and again upon the application to 
appoint the guardian and that no objection 
wais taken, and that then Musammat Bhag- 
wati Kuer was appointed guardian ad litem 
of the minor by the Court. As already 
stated the Musammat was at that time 
the duly certificated guardian of the 
person and property of the minor appoint- 
ed by competent authority in that behalf 
By S. 143 of Act XIV of 1883, the 
Civil Procedure Code then in foro% it is 
provided that where the defendant to a 
suit is a minor the Court, on being satis- 
fied of his minority, shall appoint a proper 
parson to be guardian for the snic for such 
minor. As originally enacted the section 
proceeded thus, “ The guardian for the 
suit is not a guardian of the person or 
property within the meaning of the Indian 
Majority Act, 1875, S. 3.” This second 
paragraph was repealed by the schedule of 
Guardians and Wards Act, (VIIT of 
1^0) and by S. 53 of that Act the follow- 
ing paragraph was added to S. 443 of the 
Civil Procedure Code ** Where an 
authority competent in this behalf has 
appointed or declared a guardian or 
guardians of the person or property, or 
both, of the minor the Court shall 
appoint him or one of them, as the case 
may be, to be the guardian for the suit 
under this section, unless it considers for 
reasons to be record esd by it, that some 
other person ought to be so appointeS.” 


It was incumbent therefore upon the 
Court, unless special reasons appeared to 
appoint Bhagwati Kuet the guardian 
of the minor for the ?uit and such 
appointment was made I am prepared 
bo concede that where the proposed 
guardian has been served with notice 
and objects to appear as such on behalf 
of the ward, the Court ought to appoint 
some other proper person to act as guard- 
ian There is nothing, however, in the 
Act of 18S3 which requires the Court to 
obtain the express consent of the guardian 
to act before appointing him in that 
capacity, and where a certificated guardian 
has been served with notice that it is 
proposed to appoint him the guardian 
ad litem of his ward and no objection is 
taken by the proposed guardian to this 
course, the Court might properly assume 
that he has no objection to the proposed 
appointment and in fact consents thereto. 
Whether more direct evidence of consent 
would he neces'^ary under the provisions of 
the Code of 18^2 in the case of the ap- 
pointment of a guardian ad li^em who 
was not the certificated guardian of the 
minor it is not necessary to consider as 
Bhagwati Kuer was in fact in 1897 the 
certificated guardian of the appellant. 

There are, however, certain decisions 
relied utx)n bv the appellant for the pro- 
position that the consent of the proposed 
guardian ad lit^m is necessary before the 
Court is competent to make the appoint- 
ment. In Narsingh Narain v Sheikh 
Jahi (1) it was hold that where the 
mother of an infant defendant who was 
proposed by the plaintiff as guardian ad 
litem of her infant son never consented 
to act as such, it was not competent 
to the Court to appoint her as guar- 
dian That was a case under the Code 
of 1882. In that case ib appeared that 
the father of the infant was alive and had 
been appointed guardian of the persoff 
and property of the infant under Act VII f 
of 1890 before the suit was instituted The 
appointment of the mother was therefore 
invalid both under the provisions of 
S. 448 of Act XIV of 1882, which 
require the duly constituted guardian to 
be appointed guardian ad liiem^ unless 
the Court considers for reasons to be 


(1.) (1912) 16 0. L. J. 9. 
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recorded by it, that some other person 
ought to be appointed, and under S. 467 
which prohibits the api^intment o£ a 
married woman, and for these reasons the 
appoint cgent was declared to be invalid. 
There is, however, a passage in the judg- 
ment to the effect that it is an elementary 
principle that no person can be appointed 
to act as guardian ad litem of an infant 
without his consent. For this proposition 
the case of Jadoo v. CKhagon (2j was relied 
upon. The latter case, however, is merely 
an authority for the proposition that the 
Legislature did not intend to force the office 
of guardian Ittem on any person against 
his will and it appears from the report of 
the case that the proposed guardian had 
declined to act as such. Again in Balkish- 
an Lai v. Topesw.u Stngh (8j it was held 
that no person could be appointed guardian 
ad-litem without his consent and that 
merely because a plaintiff chose to propose 
a certain person as guardian ttd litem of an 
infant defendant it does not follow that 
such person is bound to accept the office. 
In that case, however, the person appoint- 
ed was the father of the infant and his 
interest was found to bo adverse to that of 
the son. In Dmabandhu Nufidi v. M<,>shu- 
da Khatun ^4) it was also held that where 
a proposed guardian did not enter appeal - 
ance, the Court ought to have been asked 
to appoint one of its officers as a guardian 
ad-litem to tbo infants. The case of Bur- 
no Chandra Kunwar v. Maharaj Dhiraj 
hijoij Chand Jilahatab Bahadur (6j is not 
in point as in that case the mmor was sued 
without a guardian at all. The i car hot case 
of NarstngU Nan.in v. Sheikh^ Jahi 
Mistry (1) was referred to with approval by 
the learned Chief Justice but as he pointed 
out the guardian in the case tef erred to 
was a married woman. She was theiefcre 
incapacitated from acting as guardian 
ad-litem and this was the only part of the 
decision in the earlier case which was 
material to the question before the Court 
in Purno Chandia Kunwar v. Maharaj 
Dhiraj Bejoy Chand Mahatab Bahadur, 
(6). it was not necessary to consider the 
question of consent, in Narendra Chandra 
Mondal v. Jagtndra Narain Bat (6) the 


(3) (1881) 5 Born. 805. 

(8) (1019) 17 a V9. N. 210=16 OL. J. 146. 

(4) (1918)16 0.L. J.818. 

(6) ,1918) 17 0. W, N. 649=18 0. L J 18. 
(6) (1914) 10 0. W. 687is90 0, U h 469. 


Calcutta High Court again expressed the 
view that a mother could not be appointed 
guardian od-litem of her infant children < 
without her express consent. In none of 
those oases was the guardian a person 
appointed or declared by competent author- 
ity the guardian of the person or property 
of minors within the meaning of S. 448 of 
the Code of 1882. 


The question of the consent of a oertifi- 
cated guardian under the former Code arose 
directly for determination by the Calcutta 
High Court in the recent case of Sarat 
Chandra Maiti v. Bibhaibati DeH (7). It 
was there held that the previous decisions, 
to somoof which I have referred, did not 
apply to the case of a person who bad 
already bean appointed guardian of the 
person and property of a minor by compe- 
tent authority within the meaning of 
S. 443 of the former Code, and thht such a 
person might bo properly appointed 
although he did not expressly conseift 
thereto. >n fact the section itself directs 
that where such a person exists the Court 
shall appoint him unless it considers, for 
reasons to bo recorded, that some other 
person should be so appointed. It must 
be remembeted that the Code of 1883 
contains no provision similar to that found 
in O. 8 i, E. 4 (8) of the Code of 1908. It 
seems to me that, in the absence of any 
such provision, where a person, as here, 
has voluntarily applied to be appmnted 
guardian of the person and property of a 
minor under the provisions of the Guar-^ 
dian and Wards Act he is bound to deal 
with the Ward’s property as if it were his 
own and to do everything which is reason^ 
able and proper for the protection and 
ben off t of the property entrusted to him. 
This obligation in fact arises under S. 27 
of the Guardian and Wards Act. If there- 
fore the guardian has been served with 
notice of his appointment as guardM 
ad’litem in a suit against his ward and 
chooses to take no steps to object to his 
appointment, the Court may well presume 
that be consents thereto, and the mere 
fact that he does not enter appearance 
or defend the action can afford no 
presumption that ho repudiates his liabili- 
ty. In the present case in spite of her 
disclaimer there is abundant evidence to 

.—ft. 
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show that Bhagwati Kuer was interesting 
herself as guardian of the minor on his 
behalf. In the execution proceedings it 
appears that she presented an application 
to have the sale set aside. Again we 
find her later, in 1909 and 1901. applying 
ho the District Judge for permission to 
raise money for the purpose of discharging 
the encumbrances left on the property by 
her late husband. Some of these applica- 
tions are signed on her behalf by her agents 
or servants but in many cases they are 
signed by herself in her own name and I 
have no doubt that both before and at the 
time of the suit in 1897 she was fully alive 
to her responsibilities. 

The decision of Walian v. Banke Behan 
Per shad Stngh (8J appears to me to support 
the view I have already expressed. In 
that case a minor was sued through bis 
mother a% guardian. No formal appoint- 
ment oLhh^ mother as guardian was made 
by the Cdurt under S. 113 of the Code of 
1882. The Court, however, appears to 
have treated her as the guardian throughout. 
She did not appear in the suit and an ex 
parte decree was passed against the minor 
who subsequently sought to have the decree 
set aside or treated as not binding upon 
him upon the ground that ha had not been 
properly represented in the suili, no formal 
order having been passed appointing bis 
mother as guardian ad Utem. Their 
lordships of the Privy Council agreed with 
the High Court in the view that the Court 
after satisfying itself of the fact of minority 
was bound to appoint a proper person to act 
on behalf of the minor in the conduct of 
the case and emphasised the importance of 
following strictly the rules laid down in 
the section referred to, but differed from 
the High Court’s decision in so far as it had 
held that a defect in following those rules 
was necessarily fatal to the proceedings. 
Although the guardian had not appeared 
in the trial Court she had subsequently 
pr^erred an appeal on behalf of the minor. 
Their Lordships held that the Court had in 
^eot, although not formally sanctioned 
the appointment of the mother as guardian 
by treating her as such and that the defects 
of procedure alleged in the case were at 
most irregularities which under S. 578 of 
the Code then in force would not have 
furnished grounds for reversing the proceed- 
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ings in the former suit if they had been 
raised upon appeal in that suit. 

In the present case, in my opinion, there 
was nob even a defect in the procedure but 
if there had been, the dooision of their 
Lordships last cited would appear sufficient 
authority for holding that where the 
interests of the minor had nob been preju- 
diced, and there is nothing bo shew any 
prejudice in this case, the defect is nob 
fatal. 

It was suggested during the argument 
that if Must. Bhagwati Kuer had appear- 
ed, she might have asked the Court to treat 
the stipulation in the mortgage bond 
providing for increased interest in case of a 
breach as penal and to refuse the increase, 
S. 74 of the Contract Act was relied on,* 
This section was enacted in 1899 but under, 
the law as it stood in 1897 a stipulation in a 
mortgage bond providing for increased inter-! 
est in case of a breach was not regarded aS' 
penal if it referred to future interest only! 
and was not retrospective. This point* 
therefore would not have been open and no 
other dofenco has been suggested. In my 
opinion this appeal should be dismissed with 
costs to the respondents who have 
appeared. 

Foster, J. — I agree. 

Appeal dismissed. 
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Mis, A. No. 3 of 1922, decided on ist 
December 1922 from an order of Sub. J., 
Darbhanga dated 19th November 1921. 

Lease^Speci/to Ferformance^Lesiee tnhilid io 
rentioal, being tn poseession ts enittUd to spectjtc 
performance compelling lessor to grant renswaU 

In pacagraph 1 p! the Fatta it was provided that 
the lease was for a term o! seven years from 1822 
to 1828 Fs. Then paragraph 6 ran ai tollows ; 
** Tbe period of Tblkka under this Patta will expire 
in 1828 (twenty-eight) Fa. 1, the exeoatant, have 
agreed that 1 aball execute a Iresh Patta lot seven 
years from 1829 (twenty-nice) to 1886 (thbty-flve) 
Fb. with icapeot to all the Manzai and the lands 
leased out on the above amount of Jama and on 
the ooDdition of ibis deed and that possession of 
tht Thikndai wiU ooBtl&ue op to Wt Fs. ito.'* 
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Bild, theca WR8 a deac agceemenk between the 
paities that attec the ezpieation of the first peciod 
of seven ^eacs, the lessee was to oontinae in pos* 
session ios a teem ot anothec seven 7 eats on the 
same oondition as before and therefore the period 
of the Ttuka was to extend op to the 7 sac 1186 
JP»> The jesBeo being in popsaBsion, he oonld if 
he liked, enfocoe speoifio perfocmanoe of the agree- 
ment to exeoule a fresh Fafcta. 21 Q. W. N 468 
Foil. [F. 287, Ool 2, F. 238, Col 1.3 

Jayaswal aad L. K, Jha — for Appellant 

P. N, Sinha and Muran Prckshad — for 
Bespondents. 

Kulwant Sahay, J.— This is an appeal 
against the order of the Subordinate Judge 
of Darbhanga dismissing the appellant’s 
objection to the delivery of possession of 
certain immoveable properties in execution 
of a decree. The facts leading up to the 
execution in question are shortly these : — 

One Shivanath Jha executed a Thicca 
patta on January th, Ibid in respect of 
certain properties in favour of the appel- 
lant Mohit Narain Jha. Shivanath Jha 
died in 1917 leaving tvvo widows Mt. 
Kunto Dai and Mt. Bhawani Dai. In tbe 
year 1918, the respondents Kamal Nath 
Jha and others instituted a suit in the 
Court of the Suboidinate Judge of Dar- 
bhanga for declaration of their title as 
heirs of Shivanath Jha and for recovery 
of possession of the properties left by him. 
In this suit the two widows were the 
defendants 1st party and the lessee (the 
present appellant) was the defendant 2nd 
party. This suit was decreed on August 
31st, 1920 and the material portion of the 
decree was in the following terms : " It is 
ordered and decreed that the suit is decreed 
and title of the plaintiffs 'over the property 
in suit is declared. The plaintiffs will get 
possession through the Thikadars during the 
Thika period («. e,. they will get rent from 
the Thikadar during the period of the 
Thika) and afterwards they will get Khas 
possession over the property in suit 
The plaintiffs executed the decree and 
obtained symbolical possession as against 
tbe widows in December 1920 and the 
appellant the lessee continued in possession. 
On September 17 tb, 1921 the plaintiffs 
decree-holders made the application for 
delivery of possession as against the lessee 
on the ground that the period of the lease 
bad expired in the year 1328 Fs. and tho 
lessee objected on the ground that the 
period of lease did not expire in 1328 but 
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extends up to 1835. The Subordinate 
Judge has dismissed the objection holding 
that the period expired in the year 1328 
and tbe lessee appeals against this order. 

The only substantial question for deci- 
sion in this appeal is, what was the period 
of the Thika stated in the decree under 
execution ? In order to determine this 
point it is necessary to consider the terms 
of the Patta granted by Shivanath Jha. 
In paragraph I of the Patta it is provided 
that the lease was for a term of seven 
years from 1322 to 1828 Fs. Then para- 
graph 5 runs as follows : The period of 

Thika under this Patta will expire in 1328 
(twenty-eight) Fs. i, the executant have 
agreed (original torn — Sarat Kiya ?) that I 
shall execute a fresh Patta for seven years 
from 1329 (twenty-nine) to 1335 (thirty- 
five) Fs. with respect to all l^he Mauzas 
and the lands leased out tffk'the above 
amount of Jama and on the Condition of 
this deed and the possession «of the Thik^ar 
will continue up to 1335 Fs. and at the 
time of Sir possession (of me, the execut- 
ant) tho said Thikadar 01 his heirs and 
representatives will give up his or their 
possession on tho 30th Bhailo, 1335 Fs. 
and at that time whatever rent, Naqdi or 
in kind, will be payable by the tenants, I, 
the executant, shall allow a set-off of the 
same towards the rent.” 


Now the plain meaning of this paragraph 
in the Patta is that there was a clear 
agreement between the parties that after 
the expiration of the ffrst period of seven 
years the lessee was to continue in 
possession for a term of another seven 
years on the same condition as before and 
therefore the period of the Thika was to 
extend up to the year 1335 Fs. It is 
urged by the learned Vakil for the res-, 
pondents that under the terms of the 
Patta the lease for the second term of 
seven years was to come into effect only 
on the execution cf a fresh Patta and as 
no such Patta was executed the appellant 
is not entitled to remain in possession 
after 1328. In my opinion this conten- 
tion is not well-iounded. There was a 
clear agreement between the parties that 
the lessee was to continue in possession, 
for a Iresh term ot seven years. Ihel 
tessee is in pobsession. He can it he likes,! 
enforce speciffo performance of the agree-! 



238 Patna 


GAJO SIKGH V. EMPEROR (MulHck, J.) 


ment to execute a Ireeh Patta and to this, 
the respondents can have no defence. In 
my opinion the position of the appellant is 
the same as if a fresh document had been 
executed. I am supported in this view by 
the principle laid down in the case of 
Shy am Kishore Dey v. Vnv^shchandra 
Bhattacharia{l). In that vi' W of the case 
1 am of opinion that the respondent decree^ 
holder is not entitled to looover Khas 
possession until the lease expires in 1335 
Fs. 

Two other points were taken by the 
learned counsel for the appellant viss.t that 
the decree having been already executed, 
the prtsont application for execution could 
not be entertained and that the execution 
could not proceed without a notice under 
O. 21, B. 22, G. P. 0. In my opinion there 
is no substance in these points. 

The result is that the appeal is allowed, 
the order of the lower Court is set aside 
an^ it is declared that the appellant is 
entitled to retain possession under the 
Thika up to the year 1886 Fs. The 
respondent will pay the costs of the appel- 
lant in this Court and in the Coutt below. 

Bucknill, J. : — I agree. 

Appeal allowed. 
auwio) 24 0. w. N m. 
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Mullick and Kolwant Sahay. J,T. 

Gajo Singh and others ... Accused — 

Petitioners 

V. 

Emperor ... Opposite- Party. 

Cr. Bev No. 684 of 1922, decided on 
16th December 1922, from an oidet of the 
S. J. Mongbyr dated 28rd October, 1922. 

(a) Criminal P. C., 8. 998— >C7»f0f«mf((»naif to da 
wnniered tndicaitd, 

Wkathei the evidanoa baa bean adequately 
oiilioiaad by tbc Court must depend upon the 
fpcoial oixoumstanocB of eaob case luoh as the 
constitution of the loiy, their Intelhgeooe and 
ednoation, tha elaboration with which the case 
baa been oonduotad on both sides, the skill of tba 
defence and a variety of other oiroumatancee. It 
ia open to tha Judge to expresa bia own opinion 
of the evidence, piotided he oantiona the Jury 
that they are not bound by that opinion. 

(b) Ctmin. P. C., 8. 489— /n rittsHfi against 
apgsllats jtidptneni oj 8»iffons Judge applicant 
can only ehcie hm Sesbtins Judge decided isronplp. 

Although a motion for xavision doca lie 
against the Seseione Judge's ordar, it ia not the 
intention pf the law that the notion aball tie 


ld23 

heard by High Ooart ae an appei^ ; for if that 
were the ease, then there would be no obieot in 
giving a right of appeal to the Sessions Judge at 
all. All that the petitionera oan claim In an 
appliaation for revision is a right to show that the 
Besaioos Jndgabaa deoided wrongly. 

[P 389, C. 1 3 

O. C. Pal and S. S. JB.se— for Peti- 
tioners. 

Assistant Goverument Advocate — for 
the Crown. 

Mullick, J. — This application for re- 
vision arises out of the alleged kidnapping 
of Musammat Bhukni, a Babhan girl, aged 
11 or 12 years on the 16th April last. It 
is alleged that the accused Gajo Singh, 
Bamtabal Singh, Kuer Singh , Sahu Singh 
and Baso Singh seized her on the bank of 
the nver Chandail in her village where she 
had been taken to have a bath in connec- 
tion with the Mangrore ceremony for her 
approaching marriage with one Lalbehari 
of her village which was to take place on 
the following Monday. She was then 
carried across the river and the above ac- 
cused Were joined by Chako Singh, Dhako 
Singh and Jamina Singh of Mauza Pine. 
It is alleged that the intention of her 
assailants was to marry her to Lhako Singh. 
Information was given that night by her 
brother Sboodhari to the Police and Mauza 
Pine was surrounded by a Police fotce on 
the following morning. Bhukni is said to 
have been detained by her assailants in 
various places in Mauza Pme till early on 
Monday morning when she was taken back 
to her village and left there. Her marriage 
with Lalbehari was celubratod as arranged 
on the evening of Monday the 17th. 

The Assistanc Sessions Judge agreeing 
with the unanimous verdict of the jury has 
found the first set of accused guilty under 
Ss. 147, 863 and 363 read with 149, l.P.C. 
and sentenced them under Ss. 363 and 363 
read with 149 1. P. 0. to rigorous imprison- 
ment for two years each. Tfaet three ac- 
cused in the second set have been sentenced 
under S. 363 read with 114 and 368, 1. F. 
C. to rigorous imprisonment for two years 
each. There was an appeal to the Sessions 
Judge on the grouih^ oi misdirection. The 
learned Judge afhsir dealing carefully with 
the charge of the Assistant Sessions Judge 
found that there bad been no misdirection 
which had caused a miscarriage of justice 
and he has dismissed the appeal. 

The present application before us is for 
the revision of the order of the Ses« 
sions Judge. The learndd Vak|( for the 
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petitionors has taken us through the leam> 
ed Assb. ^Sessions Judge’s oharge and 
has characterised it as being throughout 
hostile to the accused. The learned Vakil 
has also taken exception to the manner 
in which the learned Judge has expressed 
bis own opinion of the evidence for the 
prosecution. Now, whether the evidence 
has been adequately criticised by the 
Court must depend upon tlio special cir- 
oumstanoos of each case such as the con- 
stitution of the jury, their intelligence and 
education, the elaboration with which the 
case has been conducted on both sides, the 
skill of the defence and a variety of other 
circumstances. Hero I find that the trial 
lasted ’ 0 davs before a Jury of two Muham- 
madans and three Hindus all of whom 
wore apparently intelligent and educated 
men and some of whom were certainly 
acquainted with local conditions in rural 
districts. I cannot, after reading through 
the evidence and the charge, sav that any 
matter of prime importance has been omit- 
ted. It was opon to the Judge to express 
his own opinion of the evidence provided 
he cautioned the Jury that they wero not 
bound by that opinion, and in the present 
case this injunction has been carefully 
observevl by the Assistant Sessions Judge. 
I think, therefore, the application must be 
rejected. 

I desire to observe thst the learned Ses- 
sions Jud.ge in dispo‘?ing of the^ appeal has 
carefully dealt with all the points of mis- 
direction taken before him and tbat^ al- 
though a motion for revision does lie against 
the Sessions Judge’s order, it is not the in- 
tention of the law that the motion shall he 
heard by us as an appeal ; for if that wore 
the case, then there would be no object in 
giving a right of appeal to the Sessions 
Judge at all. I think all that the petition- 
ers can claim in an application for revision 
in a case ^ this kind is a right to show 
that the Sessions Jtidge has decided wrong- 
ly. They start with a heavy onus, and 
approaching the ca^?e from that standpoint 
I have no hesitation in rejecting the appli- 
cation. 

The learned Vakil for%bo petitioners has 
made an appeal to us for the reduction of 
the sentence ; but having regard to the fact 
that the girl belongs to the Babban caste 
and that even though she was not molest- 
ed, her removal for two nights to another 
village and out of the custody of her 
guardian is likely to cause considerable 


social injury. I do not think we should 
interfere. The object of the petitioners 
was to marry the girl to Chako Singh, but 
that is not any ground for mitigation. 

Kulwant Sahay, J.— I agree. 

Applicatton rsjeeted, 

-J A. I. 1933 Patna 939. 

Das ard Adamli, JJ. 

Sheonandan Ghowdhfiiru —Appellant 

V. 

Dfibi Lai Chowdhury and others — ^Res- 
pondents. 

Appeal No. Ifil of 1*122, decided on 5tb 
January 1928, from an order of Sub. J., 
Muzaffarpur, dated iGbhMay, 1922. 

(a) C:vtl P. C , S li\->-^Sweutton-proo$tdtng$. 

B 141 of tbt Ooda Soaa not opocate lo m to 
make tbe pcovlatona of Ob. 9, B 4 and all oognat e 
pfovisioaa applloabla to exeoalton-pcooaaaingi. 

(Oaflo-law dlroaseedl. CP. 941, Ool.*l.] 

ib) Civil P.0,0 91, R 100 —0. 9, 0 applUs 

to appl\eat\on un4sr O 31, H 100 as H is fioi 
scsieution freeesding. 

An appltoation nodac 0. 31, B. lOQ eannot bo 
rogardefl %n an application in ezeontioa ; tharafon 
by fofoa ot 8. 141, 0. 9, B. 9 appliei to appliea. 
tioni nodat it. [P. 941, Ool, t] 

fa) r»vf 1 p a . 0 9. B 9 : o. ai, it ico— 4p- 

pUcabtlHg, 

O. 9. B. 9 applies by toraa ot 8. 141 to a 
prooaadiag nndee 0. 31, B 100 - [F. 841, Ool 3.] 

S. M Mulliok and 8, N. Ray— for 
Appellant. 

0. Mibra and N, K. Prasad II — for 
Respond or ts. 

Das, J — Thi** appeal arises out of an 
ordor passed by tbe learned Subordinate 
Judge of Muzaffarpur on the 16th of May, 
1922. The respondents are the purchasers 
of the property in dispute at a sale held in 
execution of their decree The appellant 
applied under the provision of O. 21, 
R. 100 of the Code for being put in posses- 
sion of the disputed property He contend- 
ed that ho was in possession of the property 
on his own account and he complained that 
he was dispossessed of the property by the 
respondents in execution of a decree which 
they bad obtained against another person. 
This application was dismissed for default 
on two diffeient occasions. Dltimately it 
was restored under the provisions of 
0« 9, R. 4 of the Code ; and on the 6th 
August, 1916, the olaixa of the appellant 
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was allowod in the absence of the respon- 
dents. On the 2nd October 1920, th^ suit, 
out of which this appeal arises, was insti- 
tuted by the respondents for recovery of 
pn<!session of the property in dispute. The 
suit was resisted by the appellant on two 
'n’onnd'?, firet, on the ground that it was 
barred by limitation; secondly, on the 
ground that the suit was not maintainable 
as a previous suit by the plaintiff was 
allowed to bo improperly withdrawn by the 
riourt. The Court of firct instance thought 
that the suit was well within time ; but 
it came to the conclusion that the order 
allowing the plaintiff to withdraw the suit 
with liberty to bring a freoh suit was 
without jurisdiction and in this view it 
dismissed the plaintiff’s cnit. On appeal, 
the learned Subordinate Judge agreed with 
the view of the Court of first instance that 
the suit was not hnrred by limitation, hut 
he differed from that Court as to the effect 
of the order allowing the plaintiff to with- 
drjkw the suit with liberty to bring a fresh 
suit. Tie thought that however erroneous 
that order might have been, it could not 
be said that the order was without juris- 
diction He accordingly allowed the ap- 
peal and remanded the case to the Court 
of first instance for disposal according to 
law. The present appeal is against the 
order of the learned Subordinate Judge re- 
manding the case for trial. 

The only question which we have to 
consider is whether the Courts below are 
right in holding that the suit is not 
barred by lapse of time. The suit is 
vrima facie governed by Art 11- A of the 
Tiimi*-ation Act and the period of limita- 
tion provided in Art. 11 A is one 
year from the date of the order. The suit 
was obviously instituted in order to avoid 
the effeofi of the order pa^^sed on the 5th 
August 1916. The ‘suit itself was insti- 
tuted on the 2nd October 1920 Vrima 
facie the suit is barred by limitation ; hut 
it was argued on behalf of the respondents 
that the order of the 5th August 1916 is a 
nullity and that he is entitled to disregard 
that order and bring his suit within 12 
years from the date he was dispossessed 
by the defendants. According to the 
learned Vakil O. 9, R. 4 is not appli- 
cable to a proceeding under O. 21, 
R. 100 of the Code. He accordingly argues 
that the Court had no jurisdiction to res- 
tore the application which was presented 
under O. 21, R. 100 after it bad been dis- 


missed for default. The leaped Vakil 
maintains that, that being so, the order of 
the 5th August 1916 allowing the claim 
of the defendants was without Jurisdiction 
and null and void. The argument ad- 
vanced on behalf of the respondents is 
supported by the decision of the Calcutta 
High Court in the case of Ban ^Gharam 
Ghoae v. Manmatha Nath Sen (1) but is 
negabivol hv the decision of this Court in 
Satifa Narain Lai v. Govind Sahay (2). 
The learned Vakil argues before us that 
the decision in Satya Narnin v. Gobind 
Sahay (2) has been overruled by the deci- 
sion of the Special Bench in the case of 
Bhubaneswar Prashad Si-^ah v. Tilak- 
dhaxi Lai TS). According to the contention 
of the learned Vakil wo are conclusively 
bound by the decision in the case of 
Bhubaneswar Prashad Sinqh v. Tilah^ 
dh'wi Lai (S) and that wo are bound to 
hold that O. 9, R 4 is nob applicable to a 
proceeding under O 21, R. 100 of the 
Code. 

It is admitted by Mr. Susil Madhab 
Mulliok on behalf of the appellant that 
O. 9, R. 4 of the Code of Civil Proce- 
dure does not. of its own force, apply to a 
proceeding under O. 21, R. 100 ; but 
he contends that ho is entitled to apply 
O. 9, R. 4 to a proceeding under 
O, 21, R. iro by force of S. 141 of the 
Code. S. 141 of the Code runs as 
follows “ The procedure provided in 
this Code in regard to suits shall be fol- 
lowed, as far as it can be made applicable 
in all proceedings in any Court of civil 
jurisdiction”. In the case of Thakur Pra- 
shad V. Fakirullnh (4) the Judicial Com- 
mittee pointed out that the proceedings 
spoken of in S 141 of the Code in- 
clude original matters in the nature of 
suits such as proceedings in probate, guar- 
dianships and so forth and that they do 
not include executions. It,<was also 
pointed out by the Judicial Committee 
that both from the Code itself and the 
provisions of the Limitation Act, the 
legislature contemplated that there might 
be a succession of applications for execu- 
tion and that it was unlikely that the 


a) (1«1A> At Cal. I:a19 l.a 683:sl8 0. W. R. 
848 . 

W (1018) 8 P. L. J. 960rr48 I. 0. 951»4 P. 
L. W. J09 

(8) (1919) 4 P. Ii J. 185=49 I. C. 817 (P. B.). 
(4) 11896) 17 All. 108=99 I. A. 44= 6 M. ti. 7. 
8= 6 Bar. 694 (F.O.). 
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legislfttara should make O. 9, B. 4 appHoa- 
ble to an execution proceeding since it 
was open to the decree-holder to make a 
succession of applications for execution. 
I regard the decision of the Judicial Com- 
mittee m^hakur Prashad v. Fakirullah 
f4} as establishing that S. 141 of the Code 
does not operate so as to make tlie provi- 
sion of O. 9. R. 4 and all cognate provi- 
sions applicable to execution proceedings. 

But this conclusion, in my opinion, 
does not decide the present case. The 
question which we have to consider is 
whether a procetading under O. 21, 
R. 100 is a proceeding in execution. As 
jto this I have expressed my opinion 
jvery frequently to the effect that an 
rapplication under O. 21, R. 100 cannot 
bo regarded as an application in execu- 
tion. I have stated the reasons so fully 
in a recent case which came up before 
my learned brother and myself that 
I do not think it necessary to repeat them. 
The case of Hari Gharan Qhoso v. Man- 
maiha Nath Sen (Ij does indeed support 
the arguments of the respondents; but 
that case assumed, rather than decided, 
that an application under O. 21, R. 100 is 
an application in an exooiition proceeding. 
The case of Naricha/ran Ghose v. Man- 
matha Nath Sen (1) is confessedly based on 
the decision of the Judicial Committee in 
the case to which I have referred ; but 
all that the Judicial Committeo decided is 
that the proceedings spoken of in S. 141 
of the Code original matters in the nature 
of suits and that they do not include execu- 
tion. The other ground upon which 
Haricharan Ohose v. Manma ha Nath 
Sen is based is that tho ord^'r in a proceed- 
ing under O. 21, R. 100 is not conclusive, 
but is subject to the right of the person 
aggrieved to bring a suit ; but it seems to 
mo that the right to apply under O. 21, 
R. 100 dodjs not stand on the same footing 
as a right tib maintain a suit, if tho applica- 
tion under O. 21, B. 100 is dismissed. All 
that the applicant has to establish in a 
proceeding under O. 21, R. 100 is that he 
was possessed of the property on his own 
account or on account of some other 
person than tho judgment-debtor ; but if 
he is compellrd to institute a suit be has 
to establish the right which he claims to 
the present possession of the property, 
The question in my opinion is not solv^ 
by a reference to the provision of O. 21, 
B. 103 of the Code. 

1398 P-81 
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The question came up for decision in 
our Court in Satya Narain v. Gobind 
Sahay (2). Mr. Justice Roe in deliTering 
the judgment of the Court very properly 
pointed out that all that was decided by 
the Judicial Committee in Thakur Pirahad 
V. Fakirullah (4j was that O. 9, R. 9 
was not applicable to proceedings in exe- 
cution and the learned Judge thought that 
the decision of the Judicial Committee did 
not support tho conclusion that O. 9, R. 9 
was not. applicable to a proceeding under 
O. 21, R. 100. The learned Judge pointed 
out that an application under O. 21, 
R, 100 is in the nature of a summary suit 
and that in that view the provision of 
O. 9, R. 9 should apply to such an appli- 
cation. In my opinion, the case of Sapya 
Narain Lai v. Gobind Schay (2) was cor- 
rectly decided and is binding on this 
Court. It was strongly pressed before us 
that Satya Narain Lai v. Gobind Salwy 
has been overruled by the decision of the 
Special Bench in the case of Bhubanesh- 
war Prashad V. TiUkdhin (3) ; but I am 
unable to take the view that it was within 
the scope of the decision in the Special 
Bench case to overrule Satya Narain Lai 
V. Gobind Sahay, What is actually decid- 
ed in the Special Bench case is that O. 9, 
R. 9 does not apply to an application 
under O. 21, R. 90 of the Code. No doubt 
the arguments employed by tho learn- 
ed Judges deciding the case of Bhuha- 
neshwiir Prashad Singh v. Tilakdhati (3) 
apply with equal force to an appliev 
tion under O. 21, R. 100; bub. though 
the decision itself is binding on me, 
I do not think that I ought to be com- 
pelled to accept that which logically 
follows from that decision as equally bind- 
ing on mo, especially as I consider that 
the decision in Bhub'ineshw>.r v. Tilak- 
dhari (3) needs re-examination. The whole 
problem is whether O. 9, R. 9 applies by 
force of S. 141 to a proceeding under 
O. 21, R. 100. Now an application under 
O. 21, R, 100 is not an application in 
execution proceedings, but is an original 
matter in the nature of a suit, and in my 
opinion the decision of the Judicial Com- 
mittee in the case cited is an authority for 
tho proposition that O. 9, R. 9 would 
apply by force of S. 141 to original 
matters in the nature of suits. 

I am unable to look upon the order of 
bhi 5th August 1916 as a nullity. That 
being ao, the suit, which was instituted 66 
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bbe 2nd October 1920, was clearly barred 
by limifcatloa under the provisions of Art. 
11- A of the Limitation Act, I would 
accordingly allow the appeal, set aside 
the order passed by the learned Judge in 
the Court below, and restore the decree 
passed by the Court of first instance The 
appellant is entitled to his costs through- 
out. 

Adaui, J. : -I agree. 

Appeal allowed 
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Ross, J. 

Bam Sunder and another -Petitioners 
V. 

Amrit Pajiyar eic.t — Opposite Party. 

OiT. Bev. No. 199 of 1933, decided on 
9th January 1923. 

Limiiatum Aet, Aft 85— Pr»o« of aoodB loaa to 
b« paid from iimt to time^^Vendtif debited to vtndeo 
priet OH varioui daUe^Oecaeionallv balance wat 
in favour of vendee ia not muiu'fl aeontmt 

Aooording to the allegationfl in the plaint baei- 
neae wm oondnoted between the paitiea on ooa- 
dition that the defendants porohased grain from 
the plaintills* gomaihte and paid the priee there- 
of Ifom time to time. The plaint alleged that the 
oanie of aotion arose on various dates, these dates 
being the date) on which the different items were 
debited in the aooonnt Held ; this is not mutual 
aooount even if there may have been oaoasionally 
a balanoe in the defendants* favour. [P. 349, 0. 1 ] 

Manoh'^r Lai — ^for Petitioners. 

Md. Hasan Jan — ^for Opposite-Party. 

Boss, J. This is an application by the 
defendants in a suit brought in the Small 
Cause Court of Darbhanga. Tho plain- 
tiffs carry on business in Parbhanga and 
the defendants carry on business in 
Allahabad. According to tho all legations 
In the plaint business was conducted bet- 
ween the parties on condition that tho 
defendants purchased grain from tho plain- 
tiffs’ firm by means of letters and through 
the defendants* gomashta and paid the 
price thereof from time to time. Tho suit 
was for a sum of Rs. 415 due on th ^ balance 
of the account. The plaint alleges that 
the cause of aotion arose on various dates, 
these dates being the dates on which the 
different items were debited in the account. 
The learned counsel for the petitioners 
' points out that six items on debit side and 
two items on credit side were barrgd by 
time when tho suit was brought and that 
if these items are excluded there is aotuftlly 
a balanoe in the defendants' favour. The 


learned , vakil for the opposite party did 
not contest tho facts but argued that this 
■Was a case governed by Art. 85 of the 
Limitation Act being a claim on the 
balance of a mutual, open and current ac- 
count where there have been reciprocal 
demands ])etweon the parties. It is clear 
on the authority of Bam Prasad v. Har- 
bans Sangh (1) and Velu PHhi v. Ghoae 
Mohammad (2) that this is not mutual ao- 
oonnt oven if there may have been occa- 
sionally a balance in tho d(*fendants’ favour 
as appears from some of th^ letters. It is 
unnecessary to discuss the other points 
and tho suit must clearly therefore fail. 
The application is allowed and the suit is 
dismissed with costs Hearing foe one 
gold mohur. 

AvvliaMion allowed. 


(n (1907) ft 0. L 3. 15«. 

{‘i) (1994) 17 Mad 398=4 M. T-. 1. 140. 
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Das and Adami, JJ. 

Parde Satdeo Narain -Plaintiff- Appellant 

V. 

Bamayan Tewari and others — Defendants- 

Respondents. 

F. A. No 69 of 1919 decided on 3rd 
January ^923, from Addl. Sub J., Saran, 
Dated 14th September 1918. 

fa) Civil P. (7. 0 9, B 18— Stiii to aet aaide 
ex parle dneree lte% not f'^rvant of or irregularity 
tn aervice hut if the tehile awt waa a fraud 

Thoagh a suit does not lie to set aeide a decree 
and a sale ia exeontioa of suoh degree oa the 
ground that none of the pcooesses in the suit or 
in exer^ution was served upon the plaintiff* suoh 
a suit 18 maintainable if the allegations in the 
plaint amount to an attack, not on the regularity 
or suffioirnoy of the service of suraraoDS or the 
proceedings, but on the whole suit in which the 
« ai par/e decree was obtained as being a tiaud 
from beginni^'g to end 2S Oa*. 895 Fob 

fP 914 Col 3 ] 

(b) Decree— SefiiKg astde^Fraud'^Abaenee of 
aervtee by iiaelf does not indicate fraud hut absence 
of ftiundaito** for awt or preaenoeof fair deferce 
indioati' fraud. 

Although tho Oourt will not regard an allega- 
tion that there was a failure ou the rart of the 
plaintiff to serve ptoces es on the dclendiint as 
an alhgtiion of fraud, the QA*>e will aeaumo a 
different aspect if there are allegations in the 
plaint which suggest that there was no founda- 
tion at all lor the suit or that there was a fair 
defence to th> suit. Such allrgatinug, if eetab- 
lished will instantly raise tha presumption that 
the failure on the park ol the plaintiff t3 serve 
processes on the defendant or to take steps to 
have a guardian appointed for the minor, was 
deliberate and wm part ol a oareiullj planned 
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campaign to snatch a cleotee in the absence of 
tbe datendanta, 6 A 0. 697 ; 15 Cal 53*^ ; Foil 
[P. 246, Cola. 1, 

(c) Hinau Lavi-^Taritiim bp wether tn favour 
of daughtfirt,’^Daughter*6 ton *8 bound by deed if ho 
dc6# not e'eum as rarfrsmntir^ 

"Where ^e daughlor’s 8on clo 0 “» not: sue as a 
reversiOQBf but under a dead of paitBion executed 
by hiB matornal grandmotbee in favour of the 
daughters, he is bound by the deed. 

[P. 246, Col. 2] 

(d) Morigagf~^Inisgrtifj^Bedfimptton of a 
poriton receiving he^lf amount from half oton^r does 
not break integrity of mortgage. 

It does not neoessarily follow that because the 
mortgagee received halt the mortgage debt from 
one in whom oneha'l of the equity of redemp* 
tion became vested eubsequent to the mortgage, 
he rcoessarily consented to the iDtegrity of the 
mortgage bein ’ broken up [P. 246, Col l.J 

(e) Erronetus judgment cann f, but irregular 
judgment can be ignored tn collateral proieeding 
if menu ore affected ivhtle void judgment is 
nullity and voidable judg<ntht can be set astd* by 
the Court it*elf or by a superior Court. 

An erroneous judgment la a voidable judgment, 
for, the argument that a judgment la erroneous 
asBumea both the regularity of the procaduie and 
the jurisdiction of the Court to render is. An 
erroneous judgment is one which though regu- 
larly rendered, ia* contrary to law or foots, and la 
therefara liable to be coveraed by an appellate 
tribunal. 

An irregular judgment ia aIso a voidable judg- 
ment ; but the dialinoticn between an errotieoua 
judgment and an irregular judgment la this that 
whereas an erroneous judgment will always be 
reversed by an Appellate Court, an itregular judg 
raant will bo reversed in appeal or ignored in a 
collateral proceeding only when it is sbown that 
the irregulaTlty m the ptoocedinga has afteoled the 
merits of the oai;e between the parties. 

A void judgment, on the other band, la a 
judgment where there was a tct^il lack of juiiedio- 
tion in the Court to render it. Such a judgment 
is a mere nuUity. It is not naoesrary to set it 
aside. 

Where there does exist a juciediction but, in the 
exeiolse of the jurii' diet ion, she Court baa acted 
illegally or with miteiial irregularity, the judg- 
ment is voidable, and it can be vacated m an 
appropriate proceeding either by tbe Court which 
rendered it, or under 0 P. C. by the Appellate 
Court, either in appeal or m cBVision. 

(P. 247, Cola. 1, 2.] 

(/) JurhdtcUon^Kmda. 

Jurisdiction falls under four different heads (1) 
territorial jurisdiction, t2) peouniaiy jurisdiction 
l2) jutiadlotiOQ ot toe sabjeot-matter, and (4; 
jurisdiction ot the person. [P. 247, Ool. 2 ] 

ig) Jurisdiction^ Jurisdiction as to pursue, if it 
ixnte^ it not ousted by mode oj bringing the person 
before Court, 

JutiEdiotion as to person is conferred on tbe 
Court by suing the pecsoa in a Court competent 
to try the cause as against that person, not by 
the mode which the Court adopts m bringing 
the person before the Court. 

'Where the oondition for the assumption of 
jutiediotioa bb against a person exlstB, tbe autho- 
iity ot the Oouet to try e&d deteewiae tbe oaoie 


as against him is complete, and tbe mode which 
the Court adopts to bring that person before the 
Court affects the exercise ot jaKlsdiotion, and not 
its exiaience 21 Gal. 66 ; 25 Eom> nS7 ; Foil. 

[P. 247, Col. 2 : P. 24^, Col 1.] 

The fact that the Court diacbeyed any pariioulet 
provision ot the statute is not sufficient to 
establish that there was not jurisdiction in the 
Court to reader judgment in the case. But where 
the dtsobodienoe leads to this result that, as a 
oonsequecoe of the disobedience there is no proper 
party to the suit, the case is different 

[P. 249, OoV 2.1 

(h) Civil P 0 ,0. 82, fi. 8 Be presentation 

of minor Court — Where qualified gwurdian 

appears for minor irregularity in hts appotnfmenf 
does not justify setting aside de<^ree tn another suit 
unless menu are affected but disqualified guar- 
dian n Aiders decree votd-~-^Minort 

V, here on the face of the reoord, a pecsoa 
qualifiol to act as the guardian, appears as a 
guarditiR of the minor for the suit, the Court 
has no powee in another suit brought for the 
purpo^ie of impeaching the validity of the decree, 
to examine the evidence in order to see whether 
notiooa under 0 82, U. 8 (4) were, la fact, 

served, ot whether the person nominated as 
guardian did consent to act as guardian or 
whotbod the Court did expressly appoint suoh 
person as tbe guardian for the suit, unless it is 
shown that the defaob in following the rules tma 
affected the merits of tbe case. 

But wbero the record, on the face of it shows 
tbat thn turner was not represented by a guardian 
foe the suit, or was ropceaented by a guardian 
disqualifu'd, under the express provi»ioBs of the 
statuie, from noting as guacdiau, the position is 
the same as if the minor were not a pacty to the 
suit and thu judgment rendered by tbe Court is 
without jurisdiction and null and void (Cane-law 
diEOussed ) 

Susil Madhab Mullick and N. N, Sen — 
for Appellant. 

Ah Imam and Sambhu Saran, II. Pra- 
sad and iS. N. Bose — for Respondents. 

Facts— O ne Bis-^cssar Prasad Panda died some- 
time m Jet u 1 29)^, leaving behind him a widow 
Khikhirda Koer and two daughters, Radho Kuer 
and l alta Kuer. The plaintiff was the son cf 
Balt a Kuex and tbe suit out of whioh this appeal 
aroFe. was inatituted by him to set aside a deoise, 
dated the I8th December, 1909 , and the sale of 
certain properties held in pursuance ot the deeres. 
On tbe 27th Novembfe 1 b 96, Kbikhlnda Koes 
executed a mortgage-deed in favour of Polak 
Tewati, the father of Daouagar, defendant 1, to 
secure an advanoe of Bs 1,9Q0 made by the latter 
to the former. On the 2ad May '1897, Kbikhlnda 
Koer divided the estate of her husband between 
her two daughters by a deed which was referred 
to as the deed ot partition, and expressly provided 
that all the existing debts shall be paid by her two 
daughters in equal shares. 

On the 19th April 1909D8onagar, the son of tbe 
original mortgagee, sued upon bis mortgage and 
cited various pecBona as defendants to the action 
including Rbikhinda Koar, Badha Koer and tbe 
plaintiff, his mother Lalta Koer having died 
sfiortly after the execution of the deed of parti- 
tiqp. Tbe plaintiff was oited as the third 
defendant and was dMeribed In tbs eanfS* 
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UilaMiha minoc son of BrimiiU Lalta Koer, 
MUghteK of Baba Biaaeawai Vroiad Singh thzongh 
hlf lafeboc and gaardian Hardao j^azain. Tht 
ozdic Bheol of the mocfegaga-saik ehovved that on 
tba 90th Apcily the Ooart dittotad notion to iflaaa 
zo> the appoiatmanl of gaaidiaa, and that on thd 
19th May 1909, tba Ooait appointed Uazdeo 
Narain as the gaardian ad Uicm foi the mioor- 
dafaadaatf the plaiotif! in this aotlon. 

There was, howafar. no appaaranos on behalf 
u !^“®*-^*««dant, and, on the 38td Deoeoi- 
par, 1909, the Court paeead a morigage-deoree 
favoar o! the plaintiff to that salt. On the 
6th O aoember 1910, the piopertiei were pat up 
JM sale, and were patohased by the dooree -holder, 
Daonagar. Daonagas (defendant i) oonrayed the 
probities to Baldea Bahay (defendant Si> and 
jdaldeo Bahay has granted a Marpethgt in respeot 
olBotneolthe propartiaa so oonvayed to defen- 
dants 8 to 6 


On the Ut filovamber 1918, the plaintiff throa- 
gh hie fatlMB as gaardian applied for setting abide 
vie ^ pari# deotee That applioation was ceinaed 
by the trial Conet on two gronnds, first, on tbo 
gioond that the sammona had been dnly aeived 
S? seoondly, on the ground 

that the applioation wai bareed by limitation. 

< 

The plaintiff preferred an appeal from the order 
Of the uonrt of first instance, and the appellate 
Court on the 8th Febtaary, 1^)18, diemieaed the 
appeal on the ground that the applioation was 
mried by limitation. The present suit was then 
institntsd on the lOih Jaiy 1916 foe setting aside 
the «« parte deexee dated the SBcd Beosmber 1609 
and the sale held in paraaanoe ot that decree and 
lor oonaeqaeniial reliefs 

Dag, J. — (Alter stating facts as above 
His Lordship proceeded.) 

The material allegations m tho plaint 
aro, hrst, that none of tho processes in 
the suit or in ozooution were served on 
the plaintiff or on his guardian, secondly, 
that he was not properly reprosented in 
the mortgage-action, and no legal steps 
were taken for the appointment of a 
guardian ad ItUm, thirdly, that the pio- 
ceedings were fraudulent from start to 
dnish, fourthly, that thore was no legal 
necessity in respect of the mortgage bond 
executed by Khikhinda Koer, and lastly, 
that his mother Lalta Koer paid her 
portion of the mortgage -debt together 
with interest thereon, and that, in spite of 
such repayment, the mortgagee** prayed 
for the sale of the properties of Lalta 
Koer and made the plaintiff defendant 
No. 8 in that suit.’* 


The learned Subordinate Judge fc^find 
fehe issue as to legal necessity in favour of 


ramayan tbwari (Das, J.) 19^3 

the plaintiff ; but ho thought that tho 
order of thu appellate Court dated tho 
8th February 1913 operated as res judt^ 
eat'i so as to prevent him from giving tho 
appropriate roliof to the plaintiff. In tho 
result, he declined to consider whether 
summons had in fact been served on the 
plaintiff in the mortgage-action, and ho 
dismissed the plaintiff’s suit. 

The view taken by the learned Subor- 
dinato Judge was obviously wrong ; for it 
is settled law that, though a suit doos not 
lie to set aside a decree and a salo in exe- 
cution of such decree on tho ground that 
none of the processes in tho suit or in 
execution was served upon the plaintiff, 
such a suit is maintainable if tho allega- 
tions in the plaint amount to an attack, not 
on the regularity or sufficitnoy of tho soi- 
vice of summons or tho proceedings, but on 
tho whole suit in which the ex parte decree 
was obtained as being a fraud from begin- 
ning to end ; Khagendra Nath Mohata v. 
Pran Nuth hoy (1). 

This Court, in appeal, romanded tho 
case to the Court of first instance, for trial 
of tho issue whether notice under O 82, 
R. 3 was m fact served on the plaintiff 
and on his proposed guardian. I he learned 
Subordinate Judge has taken further ovi- 
donco, and his finding is that proca*5ses 
were not soived on tho plaintiff and on his 
guardian in accordance with law. 

Ihc first question that arises for our 
consideration is whether, on tho allega- 
tions made in the plaint thu plaintiff is 
entitled to have the decree of tho 23rd 
Doccinbor 1909 and tho sale held in pur- 
suance of the decree set aside. I have 
said that a suit is clearly maintainable if 
the allegations made in tho plaint amount 
to an attack on tho whole suit in which 
the ex parte decrco was obtained as being 
a fraud from bt'ginmng to end. But the 
question still arises, whothor wo have those 
necessary allegations m the plaint. The 
word fraud ’* dues indeed occur m the 
plaint. 

As a matter of fact, as is usual 
in this class of cases, there is an ex-’ 
cessive use of that word ; but, as has been 


ai 11909) 29 0al. 895::=:99 I. A. 99e:6 O. W. M. 
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poinbed out “With regard to fraud, if there 
be any principle which is perfectly well 
settled, it is that general allegations, 
however strong may be the words in which 
they are stated are insufhoient even to 
amount (o an averment of fraud of which 
any Court ought to take notice * — Willing- 
fi.rd V. The Mutual Soaetg (2). A fair 
t9st, which was applied with great success 
by the Judicial Committee in Ganga Na- 
rain Gupta V. Tilukram (8) is to strike 
out from the plaint such words as “fraud**, 
“deceit’’, “illegal and fraudulent acts ” and 
so forth, of which there is always a great 
superfluity, and to see whether a case of 
fraud can be founded on what remains. 
If, after the process of ruthlessly striking 
out those words, we have nothing but an 
allegation of certain facts which might be 
unattended with any fraudulent or illegal 
purpose or ohatacter, it is plainly impossi- 
ble to investigate a case of fraud. 

Now what are the facts alleged in the 
plaint First, that none of the processes 
in the suit or in the execution was served 
on the plaintiff or on his guardian, and 
secondly, that he was not properly repre- 
sented in the mortgage action. I shall 
come to the rest of the allegations 
presently ; but, the allegations which I am 
for the moment considering do not, stand- 
ing by themselves, amount to an aver- 
ment of fraud. There is nothing neces- 
sarily fraudulent in the failure to servo 
processes on a party to a suit or to take 
steps to have a guardian ad litem assigned 
to a minor ; and, if the allegation does not 
necessarily raise a case of fraud, there is, 
in my opinion, no case of fraud to be 
tried between the parties. But although 
the Court* will not regard an allegation 
that there was a failure on the part of the 
plaintiff to serve processes on the defen- 
dant as an allegation of fraud, the case 
will assume a different aspect if there are 
allegations in the plaint which suggest 
that there was no foundation at all for the 
suit or that there was a fair defence to the 
suit. Such allegations, if established, will 
instantly raise the presumption that the 
failure on the part of the plaintiff to 
serve processes on the defendant or to take 
"steps to have a guardian assigned to the 

(a) (1880) 0 A. 0 685-60 L. J. Q. B. 49. 

(B) (1888) 16 Cal 688;=:16 1. A. 119« p 6 Sac. 168 

iP. 0.). 


minor, was deliberate, and was part of a 
carefully planned campaign to snatch a 
decree in the absence ut the defendant. 
It IS necessary then to see, whether there 
are allegations in the plaint which suggest 
that thore was no foundation for the suit 
which resulted in the ex parte decree or 
that the defendant (the plaintiff in the 
present action) had a fair dofonoe to 
the suit. 

The plaintiff asserts that there waS no 
legal necessity in respect of the bond 
executed by Khikhinda Kuor ; but clearly 
the defence was not available to tho plain- 
tiff. The plaintiff claims, nob as the 
reversionary heii of Bissossar Prashad, 
but, under the deed of partition executed 
by Khikhinda Kuer, and, as the heir of his 
mother, Lalta Kuer It will bo remem- 
bered that Khikhinda Kuor partitioned 
the estate of hoi hus))and between hei 
daughters, Uadha Koor and Lalta Kuer. 
Both Radha Koor and Lalta Kuei 
aio iiartiGS to the deed of partition, Bx. 
Y and aio bound by tho toims of tho deed. 
The deed assumed that the executants had 
absolute inteiost in the properties which 
formed the subject mattoi of tho partition, 
and it piocooded to give to the executants 
an absoluto interest in tho properties 
allotted bo each of them. The 16th clause 
of tho deed provided as follows : — “ That 
all the debts existing up to this time shall 
immediately after the execution of this 
deed, be paid up by tho second and third 
parties ” that is bo say, (by Kadha Koer 
and Lalta Kooi) “in equal halves, or they 
shall execute flesh deeds m favour of tho 
Maliajans in their own names.** There 
can bo no room for doubt or contiovorsy 
that Lalta Koer, the plaintiff’s mother, 
took upon hoi self half the liability in 
respect of all the debts that were existing 
at tho time of tho partition. Tho plaintifl, 
claiming as ho docs, under the deed ofi 
partition, and as tho hoir of Lalta Koer, I 
cannot repudiate tho debt ; and it id 
worthy ol note that it is not his case! 
that the mortgage was not executed byj 
Khikhinda Koor, or that she did nob rcoeivol 
the full consideration in rospcct of thel 
mortgage. In my opinion, the plea of “no 
legal necessity” was not available to the 
plaintiff as a defence to tho mortgage 
actio 1 . 

^ It was then asserted that his mother 
Lalta Koer paid her portion of the mort- 
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gage debt to the mortgagee together with 
mtorosb thoroon ; and that, in spite of such 
payment, the mortgagee “ prayed for the 
sale of che properties of Lalta Koor and 
made plaintiff defendant No. 3 in that suib.” 
It will be noticed that there is no allega- 
tion that the mortgagee accepted the pay- 
ment from Lalta Koer in full satisfaction 
of his claim against her, and released the 
properties which, subsequent to the mort- 
gage, were, by the deed of partition allotted 
to Lalta Koor. Such an allegation was, m 
my opinion, essential, if the plaintiff desired 
to rai 3e a case of fraud against tho mort- 

! igee. The fact that Lalta Koer paid half 
re mortgage debt to tho mortgagee was 
Imitted by him in bis plaint ; but, it by 
3 means follows that, because the moit- 
igee recoivod half the mortgage debt from 
le in whom one half of tho equity of re- 
imption became vested subsequent to the 
Oitgage, he necessarily consontod to tho 
tegrity of tho mortgage being broken up. 
e was entitled to look to uveiy portion of 
lb mortgaged properties for satisfaction, so 
long as any portion of tho debt remained 
outstanding ; and tho fact that Lalta Koor 
paid her full share of the mortgage debt 
would bo no defence to the mortgage action, 
unless it was alleged and proved that the 
mortgagee consented to the integrity of the 
mortgage being broken up and agreed not 
to pursue his remedy as against the pro- 
P‘'itios which fell to the share of Lalta 
Koer. 

There is one further point in tho plaint 
bled in this suit which requires notice. It 
IS alleged that thoie was collusion between 
tho mortgagee on the one hand and Kbi- 
khinda Koer and Badha Koor on the other 
hand, and the suggestion is that Khikbinda 
Koer and Badha Koer ' are secret partners*’ 
in tho purchase of the properties. No case 
of collusion was argued in the Court below, 
and none has been found in favour of the 
plaintiff. The grounds of appeal do not 
raise such a case, and, in tho arguments 
before us it was not suggested that there 
was a case of collusion to be tried between 
the parties. F or the purpose of our decision 
we may entirely ignore those allegations in 
the plaint which raise a case of collusion 
between the mortgagee and Khikbinda 
Koer and Badha Koer. 

In my opinion, there was no defenoerto 
)>he mortgage action ; and, even assuming 


that processes were not served on the 
plaintiff and on his guardian and that the 
plaintiff was not properly represented in 
the action, it cannot be said that there was 
fraud ftom start to fini<%h or that the decree 
obtained by the mortgagee was obbainod by 
fraud. 

It was then argued that the decree 
obtained by Deonagar Tewari is a nullity so 
far as tho minois are concerned, and that 
we ought to disiegard it in these pro- 
ceedings. Tho argument is, based upon 
two iacts, each of which the appellant 
claims to have established in tins suit. 
These facts are, first, that notice of tho 
appointment of a guardian for tho suit was 
not served on tho minor and upon the 
guaidiao of the minor in teims of O. 32, 
K. 3 (4:j of the Code ; and, secondly, tliat 
there was a distinct violation of the statu- 
toiy provision contained in O. 32, K. 4 
(3) of tho Code, in so fai as Hardeo Narain 
was api^omtod guaidian for the suit with- 
out his eoiisont. On the evidence, it is 
iinpossiiile to say tliat tho, notices weio, oi 
could have been, served upon the minor 
and upon tho guardian foi tho minor m 
terms of O. 32, K. 3 (4tj of the Code. 

Tho learned Subordinate Judge has given 
good reasons for accepting the case of the 
plaintiff on this ijoint ; and I entirely agtoe 
with the conclusion at which ho arrived. 
Nor am I pieparod to say that there was 
not a violation of tho piovision of O. 32. 
K. 4 (3J of tho Code. That rule provides 
that no person shall without bis consent 
bo appointed guardian for the suit ; but 
thuie IS nothing in the rule which requires 
the Coutt to record the consent of the 
guardian in the proceedings of the suit. 
The order dated the l2th May, 1900, 
appointing Hardeo Narain as the guardian 
for the suit runs as follows ; — “ Notice for 
appointment oi a guardian served. 

No objection bled. Hardeo Narain is 
appointed guardian ad4%tem for the minor 
defendant. ” The order as drawn up by 
the Court does not show that Hardeo 
Narain consented to act as the guardian ; 
but neither does it show that he did nob 
consent ; although the form of jibe order 
suggests the inference that he was appoint- 
ed guardian because he did not ble any 
objection. 1 have myself little doubt in 
my mind that the Court proceeded on the 
assumption that it vras competent to it to 
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appoint Hardoo Narain as the gnardian, if 
there was no objection by him. But ‘^uoh 
a conclusion must be moro or loss specula- 
tive in the absence of any provision in the 
Code reg^uiring the Court to record the 
consent in the proooedings of the suit. 
But does it follow that, because there wore 
defects in the proceedings of tho suit, that 
the decree rendered by the Court ought to 
be regarded as null and void ^ Tho solution 
of the question has boon rend nr od difficult 
by reason of the conflicting decisions of our 
Courts, and it is necessary to deal with tho 
subject with care 

I think that a clear distinction exists 
between a judgment whicii is void and a 
judgment which is voidable'. An orronoous 
judgment is a voidable judgmont, fot*, the 
argument that a judgment is orronoous 
assumes both tho rogularitv of tho proce- 
duro and the jurisdiction of tho Court to 
render it. An erroneous judgment is ono 
which though regularly rendered, is con- 
trary to law or facts, and is thoreforo liablo 
to bo reversed by an appellate tribunal An 
irr(igular judgment is also a voidable judg- 
ment ; but tho distinction bobwc’on an orro- 
H'^ous ]udgmcnt and an irregular judgraont 
is this, that whereas an erroneous judg- 
ment will always bo reversed by an appel- 
late Court, an irregular judgment will be 
reversed in app'^al or ignored in a collate- 
ral prooeedin'i only when it is shown that 
the irregularity in tho proooedings has 
affected the merits of tho case between tho 
parties. A void judgment, on the other 
hand, is a jndgmont where there was a 
total lack of jurisdiction in the Court to 
render it. Such a judgment is a mere 
nullity It is not necessary to sot it aside 
It can be corapletoly disre'.gatded when ever 
it is pleaded, either in support of a claim 
or in answer to a claim. 

In order, then to establish tliat the 
judgment in tho inortg,i‘»e action is a more 
nullity, it must be established that thoie 
was total lack of jurisdiction in tho Court 
to render the judgment. Bub it is exactly 
in the cono'^ption of jurisdiction that thoro 
is unfortunately a great deal of confusion 
of thought. As was poiiit('d out in 8ukh 
Lai V Taraeh'ind (4) and emphasised in 
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Sfidar/ T^ath v. Titra Ghaad^A6) we must 
be careful to distinguish between the 
existence of jurisdiction and the exnroise of 
jurisdiction Where thoro does not exist 
any jurisdiction bo try and determine the 
cause, the judgment is void, and it can be 
impeached collaterally. But wh'^ro there 
does exist such a jurisdiction, but, in the 
exercise of the jurisdiction, the Court has 
acted illegally or with matorial irn'gularity, 
the judgment is voidable, and it can be 
vacated in an appropriate proceeding either 
bv tho Boiirb which rtmdnred ib, or, under 
our Code, by the appollato Court, either in 
appeal or in^ revision. As was said in the 
oases citfri, jurisdiction is the authority of 
the Court to hear and debermino a cause. 
Now jnrisdioliion has b^on classified under 
different hoads by different judges ; but I 
think that wo may tak » ib that ib falls under 
four difft^ront beads fl) territorial juris- 
diction, r2) pecuniary jurisdiction, fS) juris 
diction of tho subjoot-inaiitor, and f4) juris- 
diction of the person. ^ 

Now thore is no doubt that, in the par- 
ticular case, bho Court had territorial juris- 
diction, ii^oiiniary jurisdiction and jurisdic- 
tion, of the subject matter. But it 
Was argued that it had no jurisdiction 
over tho appellant, as ho was nob 
regularly brought before it. Ib was con- 
tended that a Court acquires jurisdiction 
over a minor, if appropriate procnedings 
are tak-m under O 32 of tho Code and 
that, m so far as the Court neglected to 
take those proceedings there was a total 
lack of jurisdiction in tho Court to try and 
dotorraine the cause as against the appel- 
lant. 

I am wholly unable to accept tho con- 
tention. .Tiiri«?cliction as to person is con- 
ferred on the Conit by suing the person in 
a Court conipotonb to try the cause a« 
against that person, not by tho modo which 
tho Court adopts in bringing the person 
boforo tho Couilj. The Court has authority 
to tiy a cause as against a person, if that 
jierson is sued, and in cases coming within 
S. 19, S. 20 and within the proviso to 
S. 16 of tho Civil Prooeduro Code, if that 
person, at the time of the commencement 
of the suit, actually and voluntarily resides, 
or cariies on business, or personally works 
for gain, within tho local limits of its juris- 
diction. Where the condition for the assump- 

(6/ A, t. B. 1921 a»l. 8is48 Qal. 138 (P.B.) 
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Ition of juri‘3diction as against a person exists 
Jthe authority of the Court to try and do- 
Itormino the cause as against kim is 
[ooraplote, and the inode which the Court 
(adopts to bring that pnr«?on before the 
jConrt afPocts the exercise of jurisdiction, 
land not its existence I think this is clear 
from the numoious decisions which ostal)- 
lish that the ra’rf3 fact that summons is not 
served on the defendant does nob render 
the judgment null and void. I cannot 
distinguish a case where summons is not 
served on the defendant from a case whei'e 
notice under O. 32, R, 3. (4) is not served 
on the minor and on the guardian of the 
minor The service of summons in one 
case and the service of notice in the other 
are but modes of exorcise of juiisdiction 
when the Court has already acquiied the 
authority to hoar and determine the cause. 
Nor dons the contravention of tiio express 
provision of O. 32, R 4 CSj deprive the 
Court of the jurisdiction whicli it has 
already acquired over the cause. 

There are numerous decisions in the 
books which establish that a judgment will 
not be re^'arded as a nullity, although it 
has been rendered in direct contravention 
of a statutory provision. It was liold in 
V Ahmf'^ (6), that the non- 
compliance with the requiroment of 
S. 290 of the Code which provided that 
no sa.le shall take place “ until after tht. 
expiration of at least tiurty days in the 
case of immoveable property, calculated 
from the date on which tlio copy of the 
proclamation has been fixed up in the 
Court house of the judge ordering the 
sale”, isamateiial irrogulaiitv, but that 
its effect is not to make the sale a nullity 
without proof of substantial injury to the 
judgment-debtor. In Malkarjim v. Nar- 
h’^ri (7), the que«ition which the Court 
had to decide w'as whether a sale, which 
took place after notice had lieen wiongly 
served upon a permn who was not the 
legal representative of the judgment- 
delitor’s estate, could be considered a 
nullity. What happened was that after 
the death of Nagappi, the judgment- 
debtor, the decree- holder applied for exe- 
cution of the decree “ against defendant 
Nagappi, deceased, by his heir and 
nephew Ramalinga”. As it happened 

• fis041 21 r-fti flP-=70 T A. 176 (P. 0 1 
(7) (1901) 2*5 Rom. «87«27 1. A. 216S=2 
Bom. !• F. 927=7 Bat 729 (P. 0,1. 


Ramalinga was not the heir of Nagappa, 
and he came and informed the Court that 
he was not the heir of Nagappa, that the 
daughters of Nagappa were the heirs, and 
that he was not in possession of the estate 
of Nagappa. The Court informed 'him that 
the application was not against his pro- 
perty, but against the estate of the deceas- 
ed, and that, if his property should be 
attached, h ' would have his remedy after 
attachm&nb And so the sale took place, 
and the property was purchased by the 
defendants who happen ^^d to have a 
mortgage on the property. The suit in 
which th<‘ question arose was by the 
heirs of Nagappa, and it was a suit for 
redemption in wliich they ignored the fact 
that a sale had taken place and that, at 
that sale, thfi d^'cree-holders bad purchas- 
ed the property In order to sucoond, it 
was necessary for thorn to establish that 
th( salo was a nullity ; and the defendants 
contondod that however erroneous the 
order of the Court might havo boon in 
directing the sale of tho property in a 
proceeding, not against the heirs of 
Nagappa, but against strangers, the 
Court acted with jurisdiction, and it 
could not ho said that the sale was a 
nullity The argument advanced on be- 
half oE the defendants was uphold by the 
Tudicial Committee “ It is not disputed” 
said T.ord Hobhouse m delivering the 
judgment of the Boaid, “ that if the 
Court took proceedings wholly without 
jurisdiction the plaintiffs would remain 
unaffected by them,” and two of the learn- 
ed Judges below go the whole h*ngth of 
affirming that tho exi'cution Court had no 
jurisdiction. But a decree had boon 
made, and partially, though to a minute 
extent, executed against Nagappa ; and 
his estate was liable to make good tho 
balance To enforce this liability was 
within the jurisdiction of the Court. 

If a judgment-debtor dies before full 
execution of a decree, the creditor may 
apply for execution against his legal re- 
presentative. To receive that application 
is part of the Court's jurisdiction. In point 
of fact the application made was against 

the estate of Nagappa”, and in another 
column Ramlingappa is named as his heir. 
The Court had jurisdiction to receive such 
an application and either to reject it as 
defective or to order some further pro- 
ceeding, If Ramlingappa had actually 
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been successor in title nobody could have 
objected to the legulanty of the proceed- 
ings. If there had been a dispute who 
was heir or whether the propeity had or 
had not devolved upon the heir, it was 
for the C3burt to deteimine such matters 
for the purpose of the execution. If it 
had been found impossible to discovei 
whether any lepiesentative of the deceasixl 
was in existence, it was fiir the CWirti to 
sav what steps should he taken All 
tihe«e matters, which inif‘ht involve ques- 
tions oi nicety, were for the Court to 
decide. It is clear that the juiisdiction 
was not lost for the leason tliat the form 
of application rai^ht he open to excepl»ic>i' 
How was it lost afterwards V fhe Oodi* 
goes on to say that the CVnnt shall issue 
a notice to the party against whom 
execution is applied for. It did issue 
notice to Ramlingappa He contended that 
lie was not the right poison, hut the Court 
having received his protest decided that ho 
was the right poison, and so proceeded 
with the execution In so doing tho (Jourt 
was exercising its jurisdiction It made 
a sad mistake, it is tiue , but a C‘ouit lias 
jurisdiction to deoidi^ wrong as well as 
light If it decides wiong, tho wronged 
paity can only take the couise prosciibod 
by law for setting matters right ; and if 
that course is nob taken, tho decision, how- 
ever wrong, cannot bo distuiliexl Tho 
real complaint here is that tho execution 
Court constiued the Code erroneously. 
Acting in its duty to make tho esbabo of 
Nagappci available for payment of ins 
debt, it served with notice a person who 
did not legally represent the estate, and 
on obj'ection decided that ho did leprosont 
it. But to treat such an error as destroy- 
ing the jurisdiction of the Court is 
calculated to introduce groat confitsion 
into the administration of the law 
Their Lordships agree with tho view of 
the learned Chief Justice that a purchaser 
cannot possibly judge of such matters, 
oven if he knows the fact ; and that if lie 
is to be held bound to inquire into the 
accuracy of the Court's conduct of its own 
business, no purchaser at a Court sale 
would be safe. Strangers to a suit are 
justified in believing that the Court has 
done that which by the directions of the 
Code it ought to do.”' In Hrid*?/ Nath v 
Bow Chundra (5) the question for the 
consideration of tlio Court was whether 
an order for withdrawal of a suit with 
1938 P^89 


leave bo institute a fresh suit under O. 23, 
R. i of the Code, where there is nothing 
to indicate that tho Court was satis6f»d 
that tho suit must lail by leason of some 
formal dofeoii, could ho rogaided as an 
Older without juiisdiction and theiefore 
null and void Miikhaiji, AC’ I , in 
delivering the unanimous opinion of 
the Full r'.ench pointed out that wliab was 
done m the oxeicise of jurisdiction 
could nob he legaulod as having been 
done without juiisdiotion It is need- 
less t.o pursue the snhiect any fiuther ; 
for, thougli a discordant note has been 
sbiuck heie and bheie, the Endian CAnuts 
iiave lecognised tho principle that disobe- 
dience of anv paibiOLilar piovision of the 
statute does not necessa^ih all'ect the 
jurisdictuui of the Couit to tiv end deter- 
mine a suit 

111 Kngland, a judgment against a ininoi 
in whicli the minor did not appmr, and 
no giiaulian was appointixl, is regarded as 
a judgment ii regularly obtained, and tlie 
C\mib which londered tho judgment has 
powei to set it aside and all subqeqiiont 
pioceedings foi int'gnlarity without going 
into the question whether thiTo was a 
doionce on tho merits Soo Jarman v 
Lucan f8>, LuHt%ng'.on v Sewell (9J, Hall v 
Sco' . n (10) Hut under the Civil Proce- 
duie Code, “ no decree shall be reversed, 
oi substantially varied, nor shall any case 
bo lomandod in appeal on account of 
any error, deflect oi irregularity m any 
proceedings in the suit not affecting the 
merits of the case or tho juiisdiction of 
tho (^oiirt”. 1 am not overlooking tht‘ 
fact that S 99, Civil Pioooduio CWe, 
deals with tho power of the Court in 
appeal when any nior, doff'ct, oi iiregu- 
lanby in the pioceedings is brought bo 
lbs notice , bub I think that oui Code had 
adopted the principle that, where tho 
question is not one affecting tho jurisdic- 
tion of the Court, but one affecting tho 
regularity of the proceedings, tho Court 
will nob inboifoio unless bliere is a defence 
on the merits 

I have said that tho mere fact that tho 
Court has disobeyed any particular provi- 
sion of bhs statute is not suflficiont to esta- 
blish that there was no jurisdiction in the 
Court to render judgment in tho case 


(8) (1868) 16 a. B. (ti. B ) iU 
(91 (1831) 6 Maddook 28. 
i 10) (1851) 28 Ii. J. Ez. 86. 
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But where the diaohodienoe load"} to this 
result tliab, us a consi*tiueno(' of the dis- 
obedience, there is no proper ])arty to the 
suit, the case is different. It is one thing 
to say that the Court has nob adopted the 
appropiiate procedure to lequire the atten- 
dance ot a pal by beluie it ; it is another 
and a different thing to say tliat, as a 
result of the disobedience of any particular 
provision of the statute, there is no propei 
party to a suit 'Phe Coiiit li.is no juie 
diction to lendei judgment }i.gainsO one who 
IS not a party to tlio smt, though it lus 
juiisdiction to lendei jiid'iment usainst one 
who is a paiby to the suit Imt \sho has not 
been brought lictoro it by rai'^on of the 
failure on the part oi the Court to lollow 
the paiticular procedure laid down in tho 
Code. Tho ono affects tho existence oi tho 
jurisdiction of the Court ; the other alVects 
the Lxeroiso o1 it 'I o take a simple ease, 
a minor is not a party to tlio suit, unless 
he IS ropicsentod in tho teoord of the smt 
by a guardian competent to act as sucli. 
Where tho record oi the suit itself shows 
that the minor is wjiolly mriojirosenii^xl, or 
that ho IS I opt esen ted by a ‘jnardian dis- 
qualiffcd, hom acting as such guaidian 
under the express pi ovisiun of the statute, 
tho losiilt IS that the miner is not properly 
a paiby bo tho suit, and a jiidi-ment rendei- 
ed against the minor is without juiisdic- 
tion and null and void Rut wht'ie lie IS 
properly a paiby to the suit, and he is juo- 
perly a paiby il ho is lepiesc^nbed in the 
rocoul by a yiiaidian nob disqulifiod from 
acting, tlio jurisdiction of tho Com t to tiy 
and deteiiJiino the cause as ag.imsb tho 
minor is complete, and sucli juiisdiction 
will not he ousted on proof that the C.’ouib 
did not iollow tho appro])iiato procedure 
for the appointment of tho guaidian 

In my opinion, it is the lecoid of tlie 
suit that must decide tho question of juris- 
diction ; and whore tho record, on tlio faoo 
of it, shows bliat the minor ^^as properly a 
party to the suit, the judgment rendered in 
such a suit will not bo declared a nullity 
m a collateral proceeding brought to 
impeach its validity ; tliougb it may bo set 
aside if it is shown that tho defect or tho 
irrej^lanby in tho proceedings affected the 
morits of the case hobwei'n the parties. 

I think this was the view of the Judicial 
Committee in the case of Waltun v, Bdnke 


Bthaii Pershad Sirigh (il) which, in my 
Opinion, IS decisive ot the case before us 
The facts were those. In 1873, a mort- 
gage was executed by ono Tilakdhari 
Singh in favour of Wahid Ah to secure 
Rs. 8,000 advanced by latter to the former. 
Tilakdhan died in 1880 and in Ibbl, 
Mohammad Zahurul Haq the son of 
Wahid All brought a suit upon the mort- 
gage against tho sons ol Tilakdhari, of whom 
the plaintiffs were rainois As a question 
was laised wlmther the minois were in fact 
sued, it is mateiial to set out how the de- 
lendants wore cited m tho cause title. 
Ihey were cited as follows : “Babii Gaja- 
dhar Pershad Singh, majoi son, and Musam- 
mat Mobi Rani Koor, mother and guardian 
of Hahu Sidhosser Pershad Singh, Babu 
Hanko Behan Singh, Babu Awadh Behan 
Singh and Babu Bnj Behan Singh, minor 
s()ns, hnirs of Babu Tilukdhari Singh’*. 
S 14:3 of tluj Code provided that “where, 
the defendant to a suit is a minor, the 
Couit, on being satisfied on tho fact of his 
minority, shall aiipoinb a proper person to 
ho guardian for tho suit for such minor, to 
put in tlie defence of such minor, and 
generally to act on his behalf in the con- 
duct ol the case ** No formal ordei ap- 
pointing Moti Rani Koer as the guardian 
lor the minors was drawn up by the Court, 
anil there was no appearance in tho suit 
itsell bv Moti Kani Kooi on liehalf of the 
mmm^ On the 29th Octobei Ma- 

hainmad /<ahanil llaq obtained a mortgage 
decree and subsequent] v purchased the 
share now sued fo- in execution of ius 
decree 

In 1897, the persons who were sued as 
minors in tho mortgage action instituted 
a suit ior a declaration tliat tho mortgage 
decree and tho sale held in pursuance of 
decree were null and void as against them 
and for recove/y of possession of the share 
which had passed at the auction sale. The 
plaint stated that the mortgage in question 
was improperly executed by Tilakdhari 
without legal necessity or justification, 
and lor immoral purposes, and that 
\vhatever > money he received under it 
was spent for such purposes, none of it 
being applied for the benefit of the 
family ; that, at the date of the mortgage 
Tilakdhari and his branch of the family 


(11) (1908) BO Gal 103i==:B0 I. A 18a«7 a W. 
Hi T7i^6 Bom. L. R. 81*9^ Sai. 619 (p. 0.)* 
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formed part of a joint family of which his for tho vk'w in the evidence that was 


elder brothei, Bai]u Singh, was karta or 
managing member, the plaintiffs being 
children of seven years and under, that 
the suit on tho mortgage was prosecuted 
against the present plaintiffs without tho 
appointment or presence in the suit of any 
guardian on their behalf ; that none of tiie 
processes in the suit or in the execution 
of the decree was served upon them, or 
upon any guardian In their behalf ; or 
even upon their mother ; and that all tho 
proceedings in tho suit, including the sale 
were fiaudulent. It will bo noticed that 
the plaint raised a defence to tlie mort- 
gage suit on the meiits, and contained an 
attack on the legularity of the proceedings 
adopted by th(j Court in the mortgage 
suit. Tho learned Subordinate Judge held 
that the mortgage was executed for tho 
full consideration of Ks 8,000 and that the 
money was applied for family purposes and 
not immorally Ho disbelieved th( evi- 
dence of tho plaintiffs as to the dissipated 
character of 'L'llakdhan and ho found that 
I ilakdhaii was not joint \Mth ins brothei s 
at the date of the execution of the bond^. 
He aocordmglv decided the montsagaimi. 
tho plaintiffs, and camo to tlw conclusion 
that there was no dofenoo to tho moitgago- 
biiit. On the question whether tho minors 
wore at all sued, he held that tho suit was 
“ subsantially Jdirocted against the minotb^ 
and thev cannot sav that they wore not 
parties to it.” 

On the question whether Moti Ran> 
Koer was a proper person to be the guar 
dian of the minors, he said that the minors 
wese residing with her and that there was 
uvidence that “she preferred an appeal on 
their behalf.” As this passage is open to 
misconstruction, it ought to be point^ out 
that the act of Moti Rani Koer in preferring 
an appeal on behalf of the minors to which 
tho learned Subordinate Judge referred was 
an act in another proceeding altogether, 
and not m the mortgage-suit or in any 
proceedings arising out u{ tho mortgage- 
suit. As th(' view l\as iioen taken in some 
of the cases to which 1 shall presently refer 
that, though there was no formal order ap- 
pointing Moti Rani Koer as the guardian 
of the minors for the suit, she actually ap 
peared in the suit and took various stops 
for the protection of tho minors, I have 
thought it necessary to examine the ori- 
ginal record of the case brought by the 
ininoTs, to see if there is any jiistiffcation 


adduced in that case. 1 find that Moti 
Kani Koer did not enter appearance in the 
mortgage-suit, and took no pa it in it either 
on her behalf or ('n behalf of the minors. 
There was no suggestion that she did enter 
appeaiance or in any way protected the 
interests ol the minors ; but, as tlio learned 
bubordinate Judge pointed out binoe there 
was no defence on the merits, “it cannot 
be said that hoi silence has piejudiced tlie 
plaintiffs ” 

In consideiing tlie question whotliei she 
was fit and proper person to act as the guar- 
dian of the minors, tho leained Subordinate 
Judge pointed out that tlisri' was evidence 
that she had prof csrii d an appeal on behalf 
ol the minors. On examining the record, 

1 find that that appeal was profeiied m an 
execution matter in which Gliamundi Singh, 
Harshewak Singh and others w ere decree- 
holders, and not in the mortgage-suit 
which was a suit by Mahammacl Zahiirul 
Haq. Healing next with tho question 
Nsheblai the rainois weio properly repre- 
'tnted 111 tho mortgage-suit, the learned 
Suboidinate Judge conceded that no formal 
oidei appointing liio guaidian was drawn 
up,” but ho thought that “ the Court must 
bo deemed to have sanctioned the appoint- 
ment as It bad before it the names of the 
minors and of thoir mother as guardian ” 
and ho came to tho conclusion, that, as 
there was no defence open to the widow , 

it cannot bo said that lioi silence V>»-^ 
prejudiced tho plaintiff". In the result, he 
dismissed tho ^plaintiff’s suit On appeal, 
the Calcutta High Court refused to consider 
tho question whether theie was any 
defence on the merits, lor it came to the 
conclusion that, it the minors were not 
properly leprosented in the action, the deo- 
ice was a nullity, and the minors could 
disregard it. 

Dealing with i.lie quostiofl whether 
tho minors w ore properly -represented, tho 
High Coint said as follows ; S. 443 of 
the Code of Civil Procedure is impera- 
tive upon this point ; the Court after 
satisfying itself of the fact of minority, is 
bound to appoint a proper person to act 
on behalf of the minor m the conduct of 
the case. From tho proceedings m the 
mortgage-suit, it seems clear to us that 
the Subordinate Judge never directed bus 
attention to the question of the minority 
of these defendants or to the apT>ointment 
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ol a piopoi ^5^**^^^***^ their behalf 
and there i*? nothing from which wo can 
presume; as the lower Court has presumed, 
that the C ourt belore which the mortgage- 
suit was pending, evei sanctioned, expressly 
Ol impliedly, the appointment of tho 
minor's mother asthoii guardian od Utem ” 
The High Court accoidingly allowed tho 
aiipeal, and made a declaration to the effect 
that tho shaio of the plaintiffs could not be 
piopedy hold to he lible under the mortgage 
dccioe, or to have passed by tlie sale. The 
defendants earned an appeal to the -Tudioial 
Committee and the Judicial Committee re- 
versed the decision of the High Couit, and 
restored that of tho Subordinate Judge 

The Judicial (Committee agioiid with the 
view ul the High Court that the rules laid 
down in S. 443 should ho strictly lollowed 
but it did not agree witii the view that 
dcjfoct Ul lollowing tlioso (ules was neces- 
sarily fatal t.j) tJiii piocei'diiigs And dealing 
with tho aiguiuont. tliat the miiiois wore 
ndt propel ly ic-piosonted, tho Judicial C<om- 
mitteo ScUd as lollows : -“It appeals to 
then Lovdsliips that they wet e effectively 
reprosentod Ml tiiat suit by thoir inotlns, 
and with tho sanction ot tlio Couit 
Theio IS nothing io suggest tluib then 
interests wore not duly piotected 'riie only 
defects that can be poiiibd out are that no 
iorinal ordei apiiouiting tho mot her of the 
now x-ilaintiffs to lie thou* giiardiuii (id Ittcm 
IS shown to have boon drawn up. It has not 
lieen shown that the alloged irregularities 
caused any piejudiceto tho present plain- 
tiffs, nor indeed could theie bo any since it 
has been found that the original debt was 
one tor which the piesent plaintiffs were 
liable. Their Loidships aic ol opinion that 
tho defects of procedure alleged in this caso 
are at most nregularities which, undoi 
S 578 of the Civil TrucLdure Code, would 
not have fiunislied ground for levorsmg 
the proceedings in tho former suit, il they 
had been raifaocl upon appeal in that suit. 

i legatd tlu^ decision ot the Judicial 
Cximmittee as establishing that the failure 
to comply with the iirovisions of S 448 
of tho old Civil Piooediire Code, is a delect 
of procedure which will not ho fatal to the 
suit, unless it is shown that the defect oi 
irregularity in the proceedings has affected 
tho met its ol Uie case. S. 578 of Act 14 
of lP82 corresponds to S. '.»y in tho pre- 
sent Civil Procedure Code. 


If, as the Judicial Committee has held, 
the failure to comply with S 443 of 
Act !4 ot*^':5' corresponding with O. 33, 
U. 3 (1) IS not fatal to the suit, on what 
ground can it bo urged that the failure to 
comply with the provisions of O.' 8 ^ K. 3 
(4JandO. ‘32 K. 4 (3j will render the 
decree null and void, although it is shown 
that the failure to comply with those provi- 
sions has .noL affeetdd the merits of the 
oaser* It is argued that these are new provi- 
sions and that there arc distinct prohibi- 
tions contained in these provisions. But 
there was just as much prohibition in 
S 443 of Act ‘4 of 1882 as there is in 
O 32, K J (4J and O. 3i, K 4 (3J of the 
new Code What reason is there for suggest- 
ing that, though the failure to comply with 
the provisions of O. 32 K. 3 (IJ , S. 443 
of the old Act does nob affect the jurisdict- 
ion of the Court, the failure to oomplv 
with the provi'^ini'is ul O 32, R. 3 f4) and 
O R 4 f 3} dops affect its jurisdiction*'^ 

All these diffeieut piovisions stand on 
tho same tooting and ine intended to seciue 
a fail tnal ol the case, wheio a minor is a 
party to tho suit. I'lio argument, in my 
opinion, proceeds on a lundamental inis- 
concoption that that which is, or ought to 
bo, an exercise ot jurisdiction is pieiequisito 
bo the existence of juiisdicbion As a distin- 
guished American writer has said Bub il 
a judgment is rendered by a Court having 
jurisdiction of the parties and subject, it is 
hold, by the great preponderance of autho- 
uties, that it will nob be void because the 
defendant was an intant and no guardian 
ua hiem was appoiuted, although it will be 
irregular and liable bo reversal, or voidable 
on a proper proceeding for that purpose 
The theory is tliab the appointment ot a 
guardian is not a pre-requisibe to the juris- 
diction of the Court” -(See Black on Judg- 
ment, Vol. 1;S. i ’3) If lb wore not for the 
opinion expressed by a learned and dis- 
tinguished Judge, 1 should have said with- 
out hesitation that the decision of the 
Judicial Committee in the case bo which I 
have referred is decisive of this oa‘^o. 

In Balktshen Lai v. Tot^eswar gh 
fl2J, Mookherji J. (sitting with Oarnduff, 
JJ took the view that a decree passed m a 


(19) (1019) 16 0 L. J. 446^914 1.0 8I5.«1T 0. 
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suit to enforce a mortgage exooutod by 
the father was a nullity so far as the rainoi 
son oonoorned if the fathoi woie appointed 
guardian ad Itis n. without his consent, and 
he did not appear in the suit and protect 
the inteAst of the minor The learned 
Judge distinguished the case of V U ra v 
Ranke iehuri Smg^ (llj, and 

thought that the case of ' ^ t ? a; m * < v Daim 
(13) was applicable to the facts of the case 
The ground of distinction, according to the 
learned Judge, is this, that whereas in 
Wahan’s case the minor was prop irly n ‘pre- 
sented, on the face of the record, by a 
competent guardian, in the ease before him 
the minor was not so represented. With 
all respect, I am unable to take this view 

It IS quite true that, in the ca‘-o before 
His Lordship, the fathei did not intimate 
his acceptance of tlie oflicrt of the guaidiau 
ad Ule ; but noithoi did the mother m 
Waliaii’s case The locoid, iii ‘^ch caso, 
showed, on the face ol it, tliat <1 .eiiardian 
ad lUi 'I had been appointed foi the minois, 
but in neitliei of the cases did the <‘uaidi.iii 
.id hi m actually appeal and contest the 
suit on behalf ol the minor 'Tho only 
distinction which can be suggested is that 
in Wahan’s case it was the iiiothoi who 
was appointed the guardian ' ’ %te , whore 
as in the case lief ore His LoulsUips the 
father who had executed tho mortgage bond 
was so appointed Mr. Justice Mookberji 
thought that, there being a conflict of intoi - 
est between the fathoi and tho son, it was 
not competent to the (lomt to appoint tlio 
father as tho guardian for the minor son 
With groat rospect to the burned Judge, 
I am quite unable to take this view A 
person is said to have an interc'^t adverse 
to that of another when one inteicst is 
capable of being enfoioed against the other 
In a partition action, the interest of tho 
father is clearly adverse to that ol tho •son 
But in a suit to enforce a mortgage Ixind 
executed by the father, it is dffiioiilt to sec 
how the interest of the father can ho 
regarded as adverse to that of the son 
It IS quite true that, in such a suit, it is 
open to the son to question tho validity 
of the mortgage bond , but such a defence 
is clearly in the interest of tho father, for 


(U) (1905) «9 Oal. 306=89 I A. 98=1 0. LX 
68A«9 a W N 901=9 A. Ii. 7. 71=7 Pom. I». B. 
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if tho defence succeeds, the bond as a whole 
must fail The case of Khiarajmal is, in 
my opinion, a different oa -so The facts of 
that case wore those : By oortam transac- 
tions, certain properties lieoame vested in 
tho following persons m definite shares, 
Nabibaksh and his brother Alibak‘^h, Noii- 
rez, Bugro, San wan, and Khan Muham- 
mad. In ^ 874, two mortgages were 0 x 0 - 
outod by them, one in favout of Tokohand 
and his partner Kodumal tho ptodocossois 
in title of the defendants, tho othor in fav- 
our of Tekchand, Kodumal and Wain am 
Between 1874 and IH78, tho following 
changes took place in tho family of tho 
mortgagors : Naiirez died leaving a widow 
and foui children including Amirbaksh , 
Khan Muhammad died 'leaving seven chil- 
dren including Kadurbaksh ; and San wan 
died leaving a widow and four children 
including vSumar 

On the, IbU Jun(' 187R, the following 
ti. injunctions took place hist, Nabibaksh 
on behalf of liiaisolf and Alibaksh oxociibed 
a inottgago of a moiety of blje propeifcy in 
favour of Kodumal .ind Tokohand by 
which the debts cieatod by ths previous 
mortgages of 1874 weie satisfied so fai as 
Naiiibaksh and Alibaksh wore concerned ; 
secondly, Kadurbaksh, ono of the children 
ol Khan Muhammad pm ported to convey 
th('. share of Khan Muhammad m the pro- 
perty which he described as his share to 
Bugro in consideration of a sum of money 
which was taken bo bo “his share” of the 
mortgage debts created by bhi’ two mort- 
gages of 1874 which Bugro agreed bo pay , 
thirdly Bugio, Samar, one of tho children 
ol San wan and Amirbaksh, ono of tluj 
children of Naurez, purported to moitgage 
the other moiety of tho property bo Kodu- 
raal and Tekchand, by which the debts 
created bv the mortgages of 1874 were sa- 
tisfied so far as Namoz Khan Muhammad, 
San wan and Bugro were concerned. It 
will bn noticed, that, by the transaction ol 
1878, the entire sixteen annas of the pio- 
porty passed into the possession of Kothi- 
mal and Tekchand as mortgagees In 
1878, some time before tlio execution of 
the mortgages, Kodumal and Tekchand 
commenced a suit (suit 160 of 1878) 
against “Naurez deceased by his legal re- 
presentative, Amirbaksh, by his guardian, 
his uncle Alahnawaz ” and certain other 
persons to recover a sum of money on 
setfbled aooount. It will be notioed that 
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tho suili was neither in form nor in sub- 
stance a suit against Amirbaksb. The 
‘?uit was against the estate of Naurez ; 
and Amirbaksb, as one of the ftvo heirs 
]<ift by Naurez, could not be said to repre- 
sent the estate of Naurez; noi could the 
share of Amirbaksh bo pioceeded against 
in the suit, for, as I have said, tlie suit was 
not against Amitb.iksh poisonally. That 
suit was compiomised foi the sum of Rs. 
519, and, dofeault having been made, the 
land standing in Naurez*s name was sold 
to Ubhuromal who transferred it to Dari- 
.inomal One of the (jiiestions which the 
Judicial (^omraittee iiad to consider was 
whether the oquibv of rodomption wliich 
iielonged to tlie estate of Naurez was effec- 
tively sold in a suit to which til*', estate of 
Naurez was nob a party 

It may be mentioned thiib Darianomal 
was the gomasta ol the film of Koduraal 
and Tekohand and was thoir hf'namular in 
the purchase In 187 ■* another suit was 
eommonood, this timo by Walir.im against 
Nahibaksli, Jiiigro, humai, Kadiubaksh, 
and Amirbaksh dosonbed as “ a ininoi 
aged about U Years, legal lopiosent.i. 
tive of Naurez, deceased bv his <',iuudian, 
his uncle Alalmawaz ” to lecover a 
sum of money in losp’ct of Ins shaic 
of the sum due under the mortgage, to him 
lelt and his partners, ol l‘i74 Tt will be 
remembered that the mortgage in question 
had been execute I by Nablbaksh ^on behalf 
of himself and his hrothei Alibakshj, Nau- 
roz, Biigro, Sanwan and Khiin 1\Iub.immad 
The suit as constituted could not he logar- 
ded as a suit against Sanwan, Klian 
Mahammad and Naurez, since at the date ol 
the institution of the suit, they were al- 
ready dead, and legal representatives in 
whom their rospoobive estates had vosbed 
wore nob cited as defendants m tho action 
So far as \libaksh is ooncorned, he was 
properly represented m tho action by 
Nabibaksh >vho had oxocntod tho mortgage 
on behalf ol Alihaksb as well as of himsolf. 
And though \libaksVi was living, and was 
not cited as a defendant, no objection 
could be taken to the constitution of the 
suit so far as he was concerned. 

The proceedings m the suit were some- 
what extraordinary. The names of Suraar 
and Kaderbaksh wore struck off from tho 
record of the suit, and, on an application 
by Walitam, Nabibaksh, Bugro tend 


Alahnawaz the matters m dispute were 
referred to the arbitration of Kodumal, 
the partner of Waliram Shortly after- 
wards Nabibaksh died, and his heirs were 
properly brought on the record ; but the 
death of Nabibaksh had materhiil effect 
on the constitution of the suit in regard to 
Alibaksh. Alibaksh, as I have said, was 
nob a party to the suit ; but Nabibaksh had 
oxocubod tho mortgage on his behalf, and, 
as the Judicial Committee pointed out, it 
might be possibly held that Nobibaksh*s 
aiithoiity extended to representing Alibaksh 
in Waliram’s suit. But liy no possibility 
could it bo considered that he was repre- 
sented by the heirs of the deceased 
brother The arbitrator, m duo course, 
made his awaid by which he directed that 
Waliram should recover a sum ol money 
from Rugrn and I rum the estates of Nabi- 
baksh, Sanwan, Klian Muhammad and 
Nauioz respectively in certain instalments, 
<ind the Judge passed a docreo in berms of 
tho award Tt will be noticed that there 
was no decree against Alibaksh, and tho 
deoioo AS Against tli.' » tabes ol Sanwan, 
Khan Muh.immad, and Naurez wa-. open to 
tho objection that those i states* were never 
sued Exi'oubion folowed fhodooroe, and 
tlie properties, tho sulijoct ol the mortgage 
f except a particular item which was taken 
to belong to Naurez and which was sold in 
execution of Tekohand and Kodumars 
decree herein before stated) were sold to 
Bananoraal, the bonamidar of the firm ol 
which Tokchand and Kodumal were tho 
partneis. Thus tho ('qiiity of redemption 
in the mortgaged pri^iert es apparently 
pass*-d bo the mortgagees as a result of tho 
two ('xecution sales 

The suit in which the question of the 
validity of tho execution sales was raised 
was instituted by Alibaksh, by the heirs 
of Nabibaksh, by tho heirs of Naurez, by 
the heirs of Sanwan, by the heirs of Khan 
Muhammad, and by tho heirs of Bugro, and 
the suit was one for tho redemption 
of the mortgages. Bugro, it appears, had 
died prior to the institution of the redemp- 
tion action. The question which the 
Judicial Committee had to consider was 
whether tho equity of redemption not 
only purported to be, but was in fact, sold 
under the money decrees. Their Lord- 
ships conceded that the sales could not be 
ti Gated as void on the ground of any mere 
iiiegularities of procedure in obtaining the 
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decrees oi m the exeoabion oL them , but 
they w<'io of opinion that the Ooutt liad no 
junsdiobion to sell the property oi persons 
who were not parties to the suit oi pio- 
perly represented in the record. Tlune is 
no doubt whatever in my mind that wluit 
the Judicial Committee did considei w.is 
whether the record itselt showed tiiat the 
suit had been iirought against thi* xjissons 
against whom the deore('s wou* obtamui 
not whether, apait Ivoiu thu u^eoul, tli> 
suit could be legarded a smi, against, 
those pul sons, having legard to the uiifs 
of pioceduie laid down in the Code r.i 
recogni/iod by the Coiiits. 

The Judicial Committee considoral tin' 
case of each oi tho muitgdgois separately, 
and found that tho estates both ol Nabi- 
baksh and Bugro were sufficiently lopre- 
sented for tho purpose ol the suit and r.liati 
their sliai'vjs of the equity of ledemption in 
the pioporty sold in execution ol thu decieo 
obtam( d by Waliram weiu hound by tin' 
sale and weie thoreforo iriodoomablo In 
legard to Ahbaksli, the ludicial t'Anninitteu 
pointed out that he was not a part 5 to tho 
suit and that thoio was no decree against 
him, and that consequently the Couit li.id 
to jurisdiction to sell his «?hau.‘ In M'j*aid 
to San wan and Khan Muhammad, the 
Judicial Cummitteu iiad no diflicuitY lu 
holding that then shares did nut ]>av. ds the 
sale. In the first 1)1 acu tli 11 estates wcio 
not lexiresunted in tho action ; 111 tUi' 
second place, humai (one ol tho heirs oL 
SanwanJ and Kadm baksh, fono ol iho lions 
of Khan Muhammadj who woio sued in 
thoir personal capacities, woru dismissed 
from tho suit, and they wore in no sense 
parties to tlio suit whun the decruo was 
passed against them. Tlmro is no difficulty 
in undei standing the decision so lar , but 
from what their Loidships said m rogaid to 
Amirbaksh, one of the heirs of Naurez, it 
has been assumed tliat the Judicial Com- 
mittee has decided that a decree obtained 
against a minor without a propoi appoint- 
ment of a guardian is a nullity so far as the 
minor is concerned. In my opinion, no 
such conclusion can be based on what was 
actually decided in the case, though there 
are observations in the judgment of Lord 
Davey which may support the contention. 
In order to understand the point, it is 
necessary to repeat that Amirbaksh was a 
party fo both the suits, not in his personal 
capacity, but as the legal representative o! 


Nauiez. Now Naurez had left a widow 
and four childien all of whom were his 
liens undoi ilu) Muhammadan Law, and 
by no possibility could it be considiuotl 
tliat tho estate ot Nauiez was .i,t all lopu'- 
sontod in the actions. This, m ln^ ei>inion, 
was the basis of the decision of the ludicial 
C’ommittee, though it was pointed out. l)\ 
Lord Davey that Alahnawaz was not. tiie 
guaidianol Amirbaksh, and had nevei l')<*n 
appointed as such bv thet'Jouib 

It \^a^ loi thr. ie.isou that tlio liidie.ial 
( ioijimit.t.e.e disous-'ied the question wL tliei 
the estate, t)f a docoased dobtoi could be 
lepiesuiited by one inemboi ol the family. 
In dealing with tins question, thu Judicial 
CommiUt^e said as follows —“The Indian 
(^ouits iui.vo properly •’Xi'icisod a wide 
disci etion in allowing tlw' estate of tho 
dece.i,stKl dehtoi to lio represented by one 
moinlioi of the family, and in refusing to 
distuib judici.il sales on the moie gro uul 
that "onie inoinhers ol the family, wjjo 
wnio mmois, weie not made partuvi to tho 
piocei'dings , if it ipxicais that theie was a 
debt jiiitiv due fiom tlv' deceased no 
piojudieeu shosMi to tho absent, minor 
Rut th“st' an* iisu.illy cases whole the 
pfti«oTi n.tined .is ilef(‘nd!i>ut r. tie faato 
luanagoi ut .1 Hindu familv pioporty, 01 
has tho assobs out. ol which tho dociee is to 
be '.^tisfi'il iimloi his contioJ " Afto' 
distinguishing the case of MalJcarjun v. 
NarAttu (7 j on tho ground that thoio was 
iv di'cr ion in that case, an on oncxius doci 
Sion it is tiue, hut still a decision, in the 
effect -that execution could proceed a! 
though the est.ito of the deceased delitoi 
was not 1 opn '^^ntod in tho execution 
I)rococdings -th 11 Lordships statixi thoii 
conclusion in these words : “ Thoir 

J,rordships think that the estate of Nauu'z 
was not reprosontod in law or in fact in 
either of tlio suits, and the sale of his 
propel ty was thei afore without jurisdiction, 
and null and void. Nor can they hold that 
tho share of Amirbaksh himself in his 
father’s estate was bound”. 1 think it 
follows from this passage that what the 
Judicial Committee actually decided was 
that the sale of property belonging to 
person or to an estate in execution of a 
decree in a suit in which that person ot 
that estate is not represented is without 
jurisdiction and null and void. As 
th^ last sentence in the passage cited 
is open to some misoonoeption, it 
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ought to be pointed out that Amirl)ak<;h 
not the debtor and that be oould not 
m law, and was in fact, sued in liis per- 
sonal capacity ; and that qua bis own share 
in the pToperty inheiited by bun, ho was 
in the same position as if lui ’A'as not a 
party to the suit 

It was strongly pressed befou* us 
that Lord Davov was iiiidoubtedlv impri ".s- 
ed l»v the fact that Alabnawa/i was 
not tlie guaidian of Amubiksfi and \va“ 
not appointed as snob by Uie Court 'I'hat 
undoubtedly is so ; l»ut so far as this -[loint 
IS concerned, tho case cannot lie distin 
guished from tho case of W d* n v 
Banke fll- which was cited beloie 

their Lordships, but which ^^as not refen od 
to in the judgment of Loid Uavey Tn 
Walian's case as in Khiarajmal’s case a 
person appeared in the rccoid as the 
guaidian »i of the minor , hut neither 
in \Valian*s case nor in Khiarajmal’s case 
was that person appointed as siicii hv the 
C6ui t. The only differcmco between tho 

two cases is this that wild eas in Walian’s 

case the guardian never appeared in the 
proceedings to protect the interest of tho 
minor, in Kbiarajmars case, he did appeal , 
in one of tho suits, to refer tho matter in 
dispute to the arbitration of a certain 
person, in the other suit, to comprorniso 
the claim for a certain sum of money. 
In Walian's case, the defect was regarded, 
not as affecting the jurisdiction of tho 
Court, but as a defect or irregularity in 
the proceedings in the suit which would 
not affect the decree unless it affected tho 
merits of the case T cannot road thi' 
decision in Khiaraimal’s case as laying 
down the contrary proposition, unless tho 
Judicial Committee has said so in express 
word. In my opinion, the actual deci- 
sion in Kbiarajmars casi does not sup- 
port the conclusion at which Mi Justice 
Mukharji arrived in the case cited. 

The only other case which I propose to 
discuss is the case of i*foi.ad 

Qhosh V. Upe'i'i* Not-i i)eS(^*kur (14). In 
that case Mr. Justice Mukharji laid down 
that whers a person has been appoint- 
ed guardian without his consent, in 
contravention of the express direction 
of O 82, R. 4 f3\ the infant is not 
represented, and a decree made in a 
suit so constituted has no binding effect 

(14 (X^u. 84 ^ Ti. J. 398a«a«^ 0 W. N. 781.*' 


upon him ; and the learned Judge referred 
to thtce decisions of the Judicial Com- 
mittee as sujiportinp, his view. The cas»s 
referred to liy the leainr'd judge aie 
Khtr^r^.imal v. Oistm (13), 

V Mnh .V m.'vi hm tl Kk^n' ( 16) and 
L*r Smg * v. Hhifyutu Strtgk (IG) 1 
li.iive already dealt with the fiisb ol these 
cases, and it is iinnooossary to deal witli 
it again riie second mentioned case is 
an autlionty for tho proposition that a. 
marru'd woman is disqualified undei S 467 
of tho dodo from being appointed 'uiardiiin 
for tbo suit and that wheio a married 
woman is appomtotl guardian for tlio suit, 
tlu- position IS just the same as if tho 
minor wore not a party to the suit It is 
not an aiithoiity for the jiroposition that 
“ when a person has bean appointed guai- 
dian without bis consent the infant is not 
represented, and a decree made in a suit 
so constituted has no binding ofl’ect upon 
him”. It may be said that the prohibition 
containi'd in S. 457 of the old Ckidi^ stands 
on tho same footing as a jiroliibition con- 
tained in 32, R. 3 (4) or a jirohibi 
tion contamod in O 32, R 4 (3) 

But, as has been pointed out, it is often 
a matter of some nicety to draw a distinc- 
tion between tbo existence of jurisdiction 
and the exercise of jurisdiction. It may 
be said that the Court has no jurisdiction 
to pass any order against a minoi unless 
the minor is represented in the record by 
a guardian comp *tent to act as such ; and 
that whore tho locoid itself shows 
that the minoi is not properly 
represented, the effect is the same 
as if the minor were not a party to tho 
suit Tho record, in my opinion, is, in 
each case, docisivo of the question There 
is clearly a distinction between a case 
where ^a person disqualified from acting 
as guardian is so appointed, and a case 
where a person competent to act as 
guardian is so appointed, though without 
the express consent of tho guardian. In 
the one case the record on the face of it 
shows that the representation is bad ; in 
the other case, the record, on the face of 

(15) (19u9) 81 All 573 s«3 I A 169:=:IBO. W. 
N. n88:=6 A L. J. 832=11 Bom. L R. 19i5=: 
19M L T 631=81, r. 864=10 0 L. J.818(P. 
0) 

(16) (1913) 86 All 487- 40 I A. iSgssl? 0. W. 
K 1166=(1918 M. W N 785=11 A U J. 001= 
16 0 0 347-19 a L J 884=01 L 0 498=16, 
Bom. Ii. B. lOOKP. 0). 
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it, shows that the representation is com- 
plete. In my opinion, the Judicial Com- 
mittee connot be taken to have expressed 
any disapproval of Walian’s case which 
was cited Jirfove theii l.ordships, l)ut whicii 
was not referred to in ihe judgment 

The last mtmtiondd case is cleaily dis- 
tinguishable. The facts weio those, : One 
Rajah Balbhaddar Singh died h aving two 
minor sons, Pratab Singh and Abharan 
Singh who wore the plaintills in the action 
Tht^ defendant Bhabuti Singh assumed to 
act as the guardian of the minors and as 
the manager of their propeity. Cortam 
peisons, who may bn oouveniontly refened 
to as the vendors sold certain properties to 
certain other persons who may bo referred 
to as the vendees. Botli t]i<* plaintifls and 
Bhabuti Singh had rights of prn-emption 
m the piopmtks sold, ])iaintiffs’ rights 
being supeiior to that of fihabuti in* one of 
tht' properties sold, and in th<i other, theii 
lights were oQual to that of Bhabuti. |t 
IS obvious 1 that tlioro was a conflict of 
interests between tht' piamtifCs and thnr 
guardian Bhabuti On the 26th .lime 1899, 
Bhabuti on his own behalf brought a suit 
to pre-empt, and made the vendors and tlio 
vendees defendants to the ?uib. On tiie 
6th August 1899, Bhabuti Singh caused 
the now plaintiffs to bo add( d as defen- 
dants to his suit. According to the ainond- 
«"d plaint, the now plaintiffs, under the 
guardianship of Hari Porshad, Wfre added 
as defendants under an order dat« d the 5th 
August, 1899 The Judicial C’ommittee 
found, first, that Hari Pershad Was a crtia- 
ture of Bhabuti and acted throughout in 
the interest of Bhabuti and secondly, that 
the amendment' of the plaint adding 
Pertab Singh and Abharan as defendants 
was not attested by the signature of the 
Judge. ** It will be romombored that in 
Walian's case, as tho Judicial Conamittoe 
took pains to point out, the Oourt admit- 
ted tho plaint in which the mother was 
described as guardian, ** and “ in its decree 
it so described her. ” Now tho distinction 
between this case and Walian’s case is this, 
that whoreas in this case, no one appeared 
in the record itself as the guardian of the 
minor, for, tho amendment of the plaint 
Was not attested by tho signature of the 
Judge, in Walian’s case the mother of the 
®'Ppeai'ed in the record with the 
sanoffon of the Point as the guardian ol 
the ftttinor. Now it is impossible to have 
1998 F— 18 


recourse to the doctrine that the Court by 
implication functioned the appoints ent, if 
the roconl itself is silent about the appoint 
ment, and. a*? I have shown their I-ord‘diips 
took pains to point uut tiiat the amendment 
of tho plaint adding Poilub Singh and 
Abharan as defendants was nob attosted by 
the signature^ of Uk Judge Tho position 
thcifl 1 *^ the s.Lm<* a*^ il they Wi'renol- parties 
to the suit, and the consent deciee which 
was ultimately pass(ri was .i nullity so tai 
as they weio cunoeinc'd 


^ The othoi matter which tho Judusiai 
Committees had to consider was the com- 
promise of another suit which Bhalmti 
caused Han Singh to file on behalf of the 
now plaintiffs. 9"hat was aKo a suit to 
pre-(inpttho same properties aeanist the 
vendors and the vendee^, and Bhabuti 
caie'ed hinisolf to h added as a (h'ft ndant 
After the compiomiso of his own suit ho 
caused Hari Pershad to present «n appli- 
cation on behalf of tho minom asking 
leave In withdraw the suit on the gtounrl 
that tho matter had already been s(‘ttlod 
hetwi'onthe parties. Tho Judicial Cn\n- 
mittce pointed out ^hat the Couit was not 
informed that m tho suit m which the 
compromise w^as entered the suit of 
Bhabuti -the minors were not represent- 
ed m Hw, noi was it informod that the 
compioraiso was entered into without the 
leave of tho Court first havin.g bofm obtain- 
ed. According to tho decision of tho 
Judicial Committeo in the' case of M 
ha V athfixn'ih the com- 

piomiso was rntirely void as against thfi 
minors, and tho Judicial Coiiimittoe camo 
to the conclusion that on that ".ronnd th(* 
minors were entitled to have thodeen'o 
di«!missing their suit set aside TIk^ whole 
decision of tho Judicial Committee shows 
that there was fraud fiom start to finish, 
and that the irn'giilaritios of the procedure 
affected the ments of the case. It is mate- 
rial to point out that the Judicial Commit- 
tee made a distinction between the com- 
promi‘!e d- cree in Bhal;uti’s snit, and the 
order of dismissal of the plaintiffs’ suit 
The ermpromise decree tlv'y regardtd as 
void on the eronnd that the minors were not 


T 886= Bfi L A 128=8 Pom. 

R 489=4 0. L. J SPSs^eo.O 

310=16 M- ti J. 201 r 9 A 

^ j. 710 IP. 0.) 



268 Pata4 


PANDE SATDEO NAHAIN V. BAMAYaN TEWARl (DaS, J ) 


1823 


parties to the suit and wei e not represent' 
ed in the recot d a guardian The 

order of dismissal of fcho plaintiffs’ suit 
they regarded as voidable on the ground 
that the Coiiiti was not informed of various 
matters which it was ontitlnd to know wiien 
lb was asked tt) sanction the withdrawal of 
the suit brought by the minors I cannot 
regard the decision ot the Judicial 
Committee as a decision to the effect that 
'* when a peison has lieon appoint'^d guaid- 
ian without he’ nmsont, tho infant is not 
represented, and a il-'ciod made in a suit 
so constituted has no bindmit effect on 
him.” 

While the thiee teliod on by the 

learned and distinguished Jiidgo do not 
support tlie conclusion at which he arrived, 
the decision m Walian’s case, in mv 
opinion, is cnncliisivo of the mattoi With 
reference to Walian’s case, the learned 
Judge said as follows. --“As appeals from 
the iudgment of tho liidicial Committee in 
that case, the mothci who bad been pro- 
posed foi appointment as ‘m^rdian of her 
minor sou had imtorod appearance and 
acted throughout the trial of the suit No 
trace, however, could be found on the 
record of a formal order for her appoint- 
ment as a guardian del litem. The Judi- 
cial Oommittoo hold in substance tliat the 
absence of a Coiraal orJci of appointment 
as a guardian is not fatal to tho validity of 
the ptooeedings, whore the pioixisod guard- 
ian has in fact appeared and acti’d on be- 
half of tho minor ” With all respect, this 
IS a wholly inaoourato statement of what 
was decided in Walian’s case 'JJiero is 
no sugg(‘Stion any where in the judgment 
of tLo Judicial Committoo th.it tho propo'^od 
guardian had entert'd appeal an co ot had 
taken any part m the trial on bolialf ot 
the minor ; nor indotul could there Ijo such 
a suggestion ; for in tiiith, as tho judgm^ait 
of the Subordinate Judge sliows and a i an 
examination of the record of that suit 
establishes beyond doubt or controversy, 
the guardian did not enter appearance, nor 
did she take any ]iiirt in the tiial at any 
stage. In fact she was wholly “silent”, as 
the Subordinate Judge pointed out, and 
tho only question which the trial Couit 
and tho Judicial Coramittcie considered was 
whether her sil ence had prejudiced the 
minors. Then Lordships did indeed say 
that the minors “ were I'ffectively re- 
presented m that suit by their mobhe» 
and with tho sanction of the Court,** 


hut lb is to the state of the record 
that those observations were directed. 
That this is so will appear clearly from an 
examination of the earlier part of the 
judgment where their Lordships, after 
.igreeing with tho Subordinate .fudge that 
no order appointing the mother as the 
guardian t>d I tern was ovet drawn up, 
pioceeded to say as follows ” an examin- 
.ition, however, of such proceedings in that 
Miit as are fortliooraing, show's that the 
Court admitted the plaint in which the 
mothei was described as guaidian ; that in 
its decree it so described her ; and that 
similar language was used in the execution 
proceedings ” There can bo no doubt 
whatever that all that the Judicial 
Committee considered was whether she 
was desciibed as the guardian ot the minors 
in tho proceedings of the suit and of the 
osoontion. It is on-e thing to say that the 
inotlioi apiioarod in the proceedings of the 
suit as the guaulian of the minors ; it is 
another thing to sav that she onbored 
appeal tinco in tho suit and acted throughout 
the trial of the suit as the guardian of 
the minors 

I have exaimndecl tho whole subject 
with some oat e, liocansc, in my experience, 
the subordinate (Joints, through careless- 
ness 01 nocdigonce, are constantly disregar- 
ding the provisions of O 32, K 3 (^) and 
O. 32 R. 4 (3j to tho sorioiis embarrass- 
ment of the course of justice, and questions 
are frequently coming iicforo us wliether, 
in such circumstances, the decree should be 
legarded as null and void I cannot over- 
look what the Judicial Committee pointed 
out in Walian’s case, that it is one thing 
to impress upon all the Coiubs in India the 
importance of following strictly the rules 
laid down in tho sections referred to, and 
that it is quite another thing to say that a 
defect in following those rules is necessarily 
fatal to the proceedings. I have come to 
the conclusion that the question of jurisdic- 
tion stq,nds apart from the question of a 
dofect ID following these rules, and that, on 
a question of jurisdiction, the actual 
leoord or tho ptoceodings of the suit should 
in each case be decisive. In other words, 
where, on the face of the record, a person 
qualified to act as the guardian, appears 
as a guardian of tho minor for the 
suit, the Court has no powei^ in 
another suit brought for the purpose of 
impeaching the validity of the decree, to 
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examine the evidence in order to see 
whether notices under O. 32, R. 3, (4J 
were, in fact, served, or whether 
the person nominated as guardian did 
consent* to act.,! as guardian or whe- 
ther the Court did expressly appoint 
such person as* . the guardian for the 
suit,funloss it is^^shown that the defect 
in following the trules has affected the 
merits of the case. But where the record, 
on the face of it, shows, that the minor 
was not represented by a guardian for 
the suit, or was repiesented by a guardian 
disqualified, under the express provision 
of the statute, from acting as guardian 
the position is the same as if the minor 
were not a patty to the suit, and the 
judgment rendered by the Coiut is 
without jurisdiction and null and void. 

I think the decisions of the Judicial 
Committee support the conclusions at 
which I have arrived. 

In the present case, as I have shown, 
the present plaintiff had no defence to the 
suit in which he was cited as a defendant 
He was represented throughout in the 
proceedings of the suit by a guardian 
competent to act as such. That being so, 
it IS impossible to hold that the decree 
passed against him in the mortgage suit 
and the sale held in pursuance of that 
decree are null and void. 

I would dismiss this appeal with costs. 
The cross objection is allowed. 

Adanii J. -I agree. 

Appeal 

ObjeGi%on llowed. 
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DAWSON-MitiLI'B, C. J. AND FOSTBB, ^ 

{Maharaiadhiraj 8v) Bameshwar Singh 
Bahadur of Darbhanga -Plaintiff Appel 
lant 

V 

Narendrj ath Das and oihen. Defen, 
dants-Respondents 

F. A Nos. 96 and 168 ol 1919, decided 
on 3rd January 1923, from the decision of 
Addl. Sub., •). Darbhanga, dated the 22nd 
March 1919. 

(a) Lirniiatim Aet^Artf. 89 A 90— ArticMf do 
not apply to mit againet legal ropreseniativo of 
ageni""Timo runs from rtfueal to aceoimf* 

Atttolef 89 and 90 ot the Limitation Act whioli 
nlatt to BQltB by a principal againet bii anent 
do walk apply to raiti againit rtproMBtativas ot a 
d t e ia itd agnt. then li a eontlsii* 

oai and oompnbtAiiTf agonoy, time htgiar to 


run from the time the agent refuaei to render 
aefionnlB. [P 288, Ool. 2, P. S64, 0ol« 1.] 

(t) Ltmiiation Act— irt. 62 and 8, 2— Scope- 
Bead in the light ol B. 2, Art. 62 would inolode a 
olaim agamst the legal lepreientativca form oney 
reoelved lor the plaiotlfla oaed by them ot their 
father through whom they derived their liability 
to be eaed. A. 1. B. 1922 0. 499 Foil. 

fP. 268, Ool. 2.] 

<e) Legal PraeUHonir^What amounii to negiu 
genee^Damtigoe cannot he auardfd unUee neglt- 
gfMO II proved. 

Where it was the duty of the reiaiced pleader 
to oondaot all oaBoe Drought to him by the 
ofdaere ol the plaintiff, unleia it waa ehown that 
there waa any apeoial duty oaet on the pleader 
to remind offioera of plaintifl that the deoteei 
would be burred, he wae not liable lor damage! 
foe Dcgligenoe, when ihoee oiAoera had the eame 
knowledge ur meaua of knowledge that the deoreee 
would be time-barred. Having regard to the 
laot that the plaintifl'e eub-managera and other 
offioere at the oicole ofCoes had the lame know- 
ledge or meann of kaowiedgo as the pleader for 
oheoking the aooouixla ot Mnkhtyae who mieap- 
proprlated money, the plaintifl oannut be held to 
have aufiered any loaa by reaaon ot any negleot o! 
duty on the part ot the pleader in ti ie matter. 

[P. 266, Qole 1, 2 ] 

HulPin Ahmad, P N Sinha and 
an Pranad.—ior Appellant. 

C. 0. Dai, and Subal Ohandra Moaum- 

for Respondents, 

Judgiiieutt Those two appeals, num- 
bered respectively 96 of 1919 and 168 of 
1919, arise out of two suits which were 
tried together before tbo Additional Sub- 
ordinate Judge of Bhagalpur and dismiss, 
ed by him on the 22nd March 1919- 
Appoal No. 96 arises out of suit No. 470 
of 1917 and appeal No. 168 arises out of 
suit No 471 ot 1917. 

Tlic plaintiff, who is the appellant in 
each case, is the Malmra]adhiraja of 
Darbhanga. Tbo dotendants in the first 
suit are Narendranath Das and his seven 
brothers who are sued as the heirs and 
legal representatives of their deceased 
father Kishundhan Das who, during his 
lifetime, practised as a pleader and was 
for 30 years the appellant’s retained plead- 
er at Madhupiira and had the conduct 
and management of the appellant’s law 
suits in that Sub-division 

The claim in the fiisb suit is to recover 
a sum of Rs. 6,150-14-9 together with 
interest from the assets of their deceased 
father in the hands of the defendants on 
account of the neglect, misconduct and 
breach of duty of their father and for an 
account of the amount misappropriated by 
liim and the losses ocoasionod to the plaint- 
iff by such neglect, misconduct and 
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breach of duty, and for paymenb by the 
defendant of the said sum of Rs. 6,150-14-9 
01 such ot^ier sum as the Oouit may 
think fit. 

The defendant ui tho second suit is 
Nai mdranath Das, the (ddost son ot‘ 
Kishundhan Das, who, on his fabiior’s death 
in August 1913, succjoded him as retained 
pi ‘ader to the plamtifl' at Madhupura. Tho 
nature of the claim in this case is similar 
to that in tho othei exoopt that the 
negligence, misconduct and broach of duty 
alleged ato those ol the son himself during 
tiie time ^\hon he was the jilaintifl’s plead- 
er and the amount claimed is Rs. 
4,368-19-9 

The ol.iim in each case is divided into 
two heads the items of which aie set out 
in detail in schedules 1 and 2 of the plaint 
in each case The claim undoi the 1st 
schedule is based upon the allegation that 
certain sums payable to tho plaintiff under 
decrees obtained by him in rent suits 
against his tenants were lealisod or with- 
drawn from Court by tho pleader in the 
ordinary course of his duties and were not 
aoooimbod to** in th i icoounts rendered by 
him The claims falling under tho 2nd 
schedule aro based on the allegation that 
certain other decrees obtained by the 
plaintiff against his tenant^j weie allowed 
to become time- barred by reason of th«i 
neglect of the plead jr to present in time 
applications for their execution 

The defence 's piaobioally the same in 
each case. It is admitted that the plead jr 
m each oasu was engaged under a general 
retainer and paid a monthly salary bv tho 
plaintiff, but it is d.'nied that ho was the 
plaintiff’s agent as alleged. It is lurther 
pleaded that one Tanni Prasad Das was the 
plaintiff’s law agent at Madhupura and 
that It was bo who received all monies out 
of Court or Lrom the judgment-debtors, 
and that ^t was his duty to remit them to 
the plaintiffs Sub- Manager at the various 
circle ofBces conoeined, and that the duty 
ol keeping the accounts rested with the law 
agent It is denied that tho pleader had 
any duty bo realise or receive such sums or 
to romit them to the circle officois or that 
*,uoh sums weio in fact ever realised by 
him or that lie undei took any duties other 
than those of a pleader. It is denied that 
tho pleader had any liability in connection 
with tho execution of decrees except iu 
oases where he was instructed to apply for 


execution and that, m such cases, a veritied 
petition was sent bo him for that purpose 
and whenever that was done the petition 
was duly pioscnted. The liability to 
submit accounts is domed and it in pleaded 
that if the pleader was ever liable to submit 
accounts such accounts have been duly 
rendered. The alleged loss to the plaintiff 
IS denied and it is pleaded that if any loss 
occurred, as alleged, it was due to the 
negligence, default or misappropriation of 
the Said Tarini Prasad Das and other ser- 
vants of the plaintiff. It was further 
pl<\iided in each case tiiat the claim is 
barred In limitation 

The learned Additional Suboidmate 
Judge beforu whom the case came foi 
trial in a oaroful and lucid judgment con- 
sidered at lengtiU the evidence and dealt 
with all the issues Most of tlie issues 
were common to both cases and he dealt 
with them together but wheie they related 
to one of the suits only li 3 dealt with thorn 
Separately. With regard to the hist suit, 
in which tho heirs ot Kishundhan Das 
wore defendants, he found that they a*) 
lepiesentatives ol their fathoi, woru nut 
hablo to render accounts. He also iound 
that, m so tai as tliat suit was one foi 
monies received or for damages for nog* 
ligonoe. It was governed by tho three years 
rule ot limitation under Art 115 ol tho 
second schedule of the Limitation Act and 
was bimo- barred, having been brought more 
than three years after the death oi 
Kishundhan Das who died on the iOtli 
August 1913, tiie suit having been insti- 
tuted on the 2iid August 1917 He further 
hold that in both suits tho plcadei incurred 
no liability for failure to mstitubu oxecu 
tion proceedings whereby decrees became 
time- barred as the institution of such 
ptoueedmgs was not a matter in which the 
initiation rested with the pleader but was 
with the plaintiff' or his authorized agents 
m that behalf. He also found that proper 
accounts m both oases had been duly 
rendered and the defendants could not bo 
called upon to render fresh aoocunts. As 
to tho sums claimed under Sch. L of the 
plaint in each case for monies received by 
the ploader for tho use of the plaintiff he 
found that the claim had not been proved. 
On the question of limitation in the sepond 
suit he found that Art. 89 of the Limita- 
tion Act governed the claim arising under 
Sob. 1 of the plaint and that it was not 
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time-biirrod He also found that Art 90 
of the Limitation Act governed the claim 
arising undoi the second schedule of the 
plaint. He iurthor found upon the ovi- 
denco tltit the plaintiff, oi his officers who 
had responsibility in the matter, had 
knowledge that the deciees became time- 
baired as soon as that event happened in 
each case, and, therefore, iindei Art. 90 of 
the Limitation Act, the claim was banod 
in respect of any allogotl negligence or mis- 
conduct in failing to execute decrees which 
took place more than three years before tin' 
institution of the suit. 

The plaintiff has appealed in both eases 
'rhe questions which liavc been raised for 
decision on appoal are (1) whether the 
claim in either of the suits is barrtd by 
limitation and which of the articles in tho 
second schedule of the Limitation Act 
apply, f2) whether the defendant*^? in eithet 
suit are liable to render accounts, ^3} 
whether the defendants in either 'iiiit aio 
liable m damages foi negligenoo of the 
pleadci m allowing dooroos to become 
time-barred, wbethoi tho pleacbir in 
either oaSii actually rooeivo(.l th(' sums oi 
any of thoiu setout in tho tirst schedule of 
the plaint for tho plaintiff’* iiso, f6j whe- 
ther, assuming there wa'-* no actual receipt 
of the monoy by tho pleader, he was nevor - 
theless responsible for the due transmibston 
of the sums received by farini Piasad Das 
to the plaintiff’s circle offices, and ^6} 
whethoi any sums so loceived were not 
remitted to the plaintiff’s circle offices 

Before dealing witb those questions in 
detail it IS desirable to st^to shoitly *’umo 
of tho oiroumstanoes under which the 
claims arise. Kishundhan Das, the father 
of the defendants, was for 30 years, until 
his death on the 20th August 1913, tho 
retained pleader of the Darbhanga Ka] at 
Madhupum sub-divisional head-quartors 
and was paid a monthly salary of Rs. 10 
for his services. Ho was succeeded by his 
son Narendranath Das whoso appointment 
was confirmed on the SOth August 1918. 
The professional work entrusted to the 
pleaders consisted mostly in rent suits. 
The sub-division of Madhupura was divided 
into 4 circles Nari’digar, Jahanjharpur, 
Birnagar and Ahins. For each of these 
circles there was a circle office in charge of 
a sub-manager of the Raj agisted by a 
lawclerk. The pleader carried on his 


business in a loom routed by the Raj for 
that purpose, ibis room happened to be 
in a house belonging to the pleader but not 
at his residence. A Raj Muharrir, appoint- 
ed and paid by the Raj, was provided to 
act as tho pleadoi ’s olork. Tho scope or 
the duties of the ploadei and tho Aluharrir 
IS a matter in issue in tho suit. 1 airing 
tho period with which thesu ^uit^* aie oon- 
oorned the Mubariir under tho pleadca was 
Tauni Prasad Das. Ail monies lealisod in 
tho suits msbitutod by the plamtitl , which 
were very numerous, were remitted from 
tho pleader’s oliioo to the office, of tho circle 
whoso biisinesr it was to receive' them 
Somobimos docreUl mun-^y was paid out 
of Court by tho teuant dotondant but more 
usually the suit proceeded to execution and 
the dooi 00- holder’s dues woio either de- 
posited in Court 01 realised by sale. When 
money was doposited in Court by the judg- 
mont* debtor, an application for a paymeut 
ordoi signed by tho pleader was pi esonted 
bo the Comb by Tarinr Prasad. ^ 

A payment order directing thi! truasury 
to pay the amount deposited was then 
issued by the Munsif bo ranm Parsad who 
obtained thoreon tuii signature of the 
pleadoi acknowledging rooeipb from tho 
i'roasury Armed with this order, signed 
by the pleader, it wa'w> larini Prasad’s 
business to present it at the treasury and 
draw the money, lb was also his business 
to entui m tho account books kept by him 
suoh sums us wero so withdrawn. From 
time to time, generally about once a month, 
sometimes, moro often, tho sums realised 
either by withdiawal from Court ut from 
the judgment-debtors out of Court were 
sent to tho circle office concerned together 
with a ohalan in duplicate shewing the 
details ol the sums received during the pre- 
vious month or whatever tho period may 
havo boon since the last remittance. One 
of tho chalans was kept at tho circle office 
tho othei was signed by tho sub-manager 
or tho officer responsible and returned to 
the ploader’s office as an acknowledgment 
of tho receipt ot tho monoy. These 
chalans wore kept in triplicate and it was 
the businoss. Tarim Prasad to keep them. 

1 hey wero punted forms kept in a book, 
the first one being retained in the book as 
a counterfoil and the other two detached 
and sent to the circle office whoa filled up 
as** already stated. In addition to tho 
ohalan register a register of cash aooounti 
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was also kept at the pleader's ofiRce. This 
cash account appeals to have been con- 
oerned primarily with the different items 
of expenditure made by the pleader out 
of sums sent to him from time to time foi 
defraying out of pocket expenses m connec- 
tion with suits in whicli ho was engaged 
Under the rules laid down foi the guid- 
ance of law officois and otheis it was the 
pleader’s business to keep the cash account 
as appears liom rule 6 (See Ex. A and 
Schedule E attached theietoj. It was 
also the duty oL thu kaipardas attached to 
the Munsif’s Couit to koop a monthly 
legister of cash account, ciicle by circle. 
This appears from lule 7 and schedule (4 
of the rules Although Taimi Prasad i)as 
has boen referiod to as a muharru theie 
was no othui karpaidas attached to 
the Munsit's Court at Madluipura and ho 
appears to have carried out the duties 
assigned by the lules to the karpardas 
there. It is not very cl oar whethui two 
cash accounts vvtjro kept oi only one, but, 
however this may be, the accounts were in 
fact kept b> Pat in i Prasad. 

It lb not suggested that tlio K^mittanoos 
sent to the pleader tor the puiposo, oi 
making disbiusomonts m the cases uonduct* 
ed by him woio not all pioporly accounted 
for and no question arises with regard to 
such sums I'he monies rocoived out of 
Court, however, or otherwise ])siid Ijy tlie 
judgmont-debtois to Tarint Piasad ap])oai 
to have boon onteti'd in the cash account 
already mention od and this was periodical- 
ly countersigned b> the pleader on being 
presented to him by farini Piasad It is 
the defendants’ case that he signed this 
book merely because the disbuisements foi 
which he was lesponsible wore entered 
therein and that his signature was not 
necessary for and had nothing to do with 
the entries i elating to sums received out of 
Court or from the judgment-debtors, a 
matter which he contends was entirely in 
the hands of Tanni Prasad. In addition 
to signing the cash registoi it appears 
that the pleader from time to time, as the 
ohalans for money received irom the 
iudgmont-dobtois were forwarded to the 
oirolo office, signed a cortifioate to the 
effect that all monies received during the 
past month had been duly for winded to 
the circle office. The plaintiff con- 
tends that the signing of this certiffoatc 
oast a duty upon the pleader to see that 


all monies actually received by Tarini 
Prasad from the judgment-debtors oi out of 
Court were duly forwarded. 

When it was nooessaiy to apply to the 
Court foi execution of a decree, the oirole 
officers concerned with the matter would 
send to the pleader’s office a verified appli* 
cation for execution bearing the signature 
of tho Sub- Manager. On receipt ol this at 
the pleader’s office it was counter-signed by 
the pleadei and presented in Oouit to be 
filed by Tanni Piasad. It is not the plain- 
tiff’s case that any such applications sent 
were not duly presented but it is contended 
that it was the pleader’s business to remind 
thu plaintiff’s agent at tho various circle 
offices that a decree was about to become 
time- barred and that an application for 
t^xeoution should be sent to him for filing. 

(^n tho bth May 1916 Tanni Prasad, 
who was then under orders of transfer to 
another place, disappeared. Certain officers 
ol tho Ka] were deputed to make an 
enquiry and tlic whole of tlie accounts of 
tho sheribta wore ovorbauled The result 
of tins was that on the ‘^*'Jth June 1916 
Abdul Wajid, a circle laiv clerk of the 
plaintiff, was deputed by tho Kaj to lodge a 
petition of complaint against Tarini Prasad 
charging him with misappropriation. 
Tanni Piasad surrendered and was com- 
mitted to tho bessions. In the meantime 
hib duties as muharnr at tho pleader’s 
office wore taken over by Jang Bahadur 
'i'anni I’rasad was tried in December 1916 
and was acquitted in January following. 
'Pho prosecution having failed Narendra- 
nath Das, tho defonduut, on the 20th July 
1916 was called upon to submit accounts. 
On tho Hist July ho refused to do so dis- 
puting his liability to account and stating 
that all the accounts had been duly render- 
ed and were in the possession of the Raj. 
It appears that a few days earlier, on the 
the i5th July 1916, Narendranath Das had 
tendeted his resignation as Baj pleader but 
ho in fact continued to act until the SOth 
January 1917 when his office terminated. 
Both the present suits were instituted on 
the 2nd August 1917. 

With these preliminary observations we 
propose to deal with the points raised m the 
order mentioned above. 

The first point relates to the question 
of limitation. With regard to the claim 
in the first suit i'he defendants ate sued 
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as legal representatives of their deceased 
father. It is, we think, well established 
that the representatives of a deceased 
agent are not liable to render an account 
in the %ense in which the agent, had he 
lived, might liave been called upon to do 
so^d this was not disputed by the le.irn- 
ed Government Advocate on behalf of tlie 
appellant in argument before us 'fhe 
liability to rendei accounts is a poisonal 
one attaching to the agent and cannot lu- 
enforced against bis heirs. 

This does not mean, howevei, that the 
heirs must necessarily escape luibilitv 
altogether for the defalcation oi bteaoh of 
duty of the agent if the principal can prove 
that he has sufforod loss thoroby 'Fhe suit 
is so framed as to include a claim for sums 
received by the agent for the use of the 
plaintiff and for the loss occasioned to tht* 
piincipal bv reason ol the defalcation 
and breach of duty fif the agent and to 
the extent of the as'^ets of the deceased 
agent in their liands, tlio heirs would be 
liable The burden of proof, howevoi, 
in such a case, i'‘Sts uiion the plaintiff. 
It is unneoessaty, however, for the 
purposes of the first suit to consider to 
what extent, ii at all, the plaintiff may 
have made out such a case liooauso, evi'n 
assuming thfit such a case could be 
<istablished, m oiii opinion any cans • of 
action which the plaintiff may have 
load became time-baired bv limitation 
before the suit was instituted. Ft is con- 
ceded by tlit3 appellant that the claim for 
damages for breach of duty by reason of 
allowing the decrees to become time- 
barred is covtjred by Art. 115 of the 
second Schedule of the Limitation Act 
which prescribes a limitation period of 
3 years from the dati’ of the breach of 
contract. As the breach alleged in the 
first suit must have occurred during the 
lifetime of Kishundhan Das it follows 
that the suit liaving been instituted more 
than 8 years after his di’ath the claim 
cannot now be enforced. This covets the 
items set out in the second schedule of 
the plaint. But it is contended that the 
claim for monies received by Kishundhan 
Das and not accounted for is not covered 
by any specific article in the Limitation 
Act and therefore comes under the resi- 
duary Art. 120 which governs suits not 
otherwise provided for and allows six 
years from the date when the right to sue 

aoorues. If the three years period ap- 

• 


pluis it IS conceded that the suit is barred. 
It IS contended by the appellant, and not 
disputed by tVm respondents that Arts. 89 
and 90 of the Limitation Act which relate 
to suits by a ptmoipal against his agent 
do not apply to suits against the represen- 
tatives of a deceased agent and those 
articles need not be considf'ied Tlie 
romiondepts, bowevei, contend that eithoi 
Vih 62 Ol Art LL5 is applicable. Both 
iihoso articles piovide a thioo years’ period 
of limitation and it either ol them applies 
the suit is haired, as Art 120 would in 
that case hav^^ no uper.ition. Art. 6 ^ is foi 
money payable by the defendant to the 
plaintiff foi iiionoy leceived b\ the defend- 
ant for tht' pUintiff’s iiso and the period of 
3 year*, begins from tlie time when the 
monov is received If ^ ic coiimionc^'ment 
of the period is to be taken as the date 
whoa Kishundhan Das received the 
money, assuming he ever did receive it 
Ol oven at the date of his d«'.T,th, when 
the defendants succeeded to their fathef s 
estate, in eitlioi case the claim became 
tune- bar ie<l before the suit was instituted. 
Th‘) appellant argues that Ait 62 can 
have no application as the suit against 
the (lelcndants is not foi money recoived 
by theui foi the i>laintiFf*s use at all, they 
having lecoived it as part of the assets o| 
then lather’s estate and not for the use of 
any onf oxcopt tlr'rasclves In other 
words tlu V iidvot lecoivod it at all in the 
sense inbimded in tho Act If the Aiticle 
had stood alone wo tliink thrso would 
have been some force in this argument 
but S. 2 of tho f limitation Act provides 
that unless thoro is anything repugnant 
in tho subjrct or context “ defendant *’ 
includes any pci stjn from or through whom 
a defendant derivi'S his liability to be 
sued. Read in the light of S. 2, Art. 62 
would include a claim against tho present 
defondants for money ri'ceived for thr 
plaintiff’s use by them or their fathee 
through whom they derived their liability 
to bo sued and wo consider that this 
article applies. 

This was tho opinion taken by Mr. 
Justice Groavos of the Calcutta High Court 
in li it'harr i\t.ipah v. H<>him hanta 
' hakrav'^rcy (1), where certain decisions 
of the Allahabad High Court to the 
contraiy effect were either distinguished or 
not followed. In our opinion the decision 
of Gre aves, J., was right. We furthe r 

(1) A. 1. B., m2 Oal., 499. 



364 Patna 


BAMESHWAR SlBGll V, NAREKDBA NATU DAS 


1923 


consider that, even it Art. 62 should not bo 
applicable, the case is covered by Art. 116 
which provides foi a suit “ for compensation 
for the bleach of any contiaot ' xpiess oi 
implied nut in writing registered and not 
heroin specially piovidi d foi ” 'I'ho habiljty 
to remit the sums lecMivcd aros ^ out ol 
contract and tho failure to do so, if any, 
was a breach of contract and it is for that 
breach that the suit is brought It follows 
therefore that in our opinion Appeal No 96 
nf 1919 is time-barred and foi this leason, 
if for no other, the appeal should be 
dismissed with costs 

With legard to the second suit, No 471 
in om opinion Art 89 applies to tliat part ol 
the claim which falls under siihedule I ot the 
plaint. That article piovides foi a suit for a 
principal against his agent tor movi'ablo 
propel ty received by the latter and not 
accounted for. The application ot this article 
IS not disputed The only ijuostion argued 
before us was when tlio period began tu run. 
The learned Counsel for the respondents 
aigued that each case in ^vhieb the sums 
were received was a sopaiati^ siiojeot of 
agency liecauso a separate va^alat-^ama 
was given to tho pleader in I'ach case, hut ii. 
is common ground that the defi'iidfUit 
was anointed to tho post of Kaj pU .uloi , 
which his fathei held before him, m August 
1913 It seems lo us that the apixnntment 
involved a continuous and oom]r.i'h<'nsiv(* 
agency and the veloria/. s that passed 
from time to time from the plaintifl to tho 
defendant i\eio merely incidental to that 
agency and the period began to run Irom 
the 31st July 1916 when the defendant 
refused to render accounts and the suit is 
not time- bar red. 

With regard to the claim arising under the 
second schedule of suit No. 471 this appears 
clearly to be covered by Art. 90 of the 
Limitation Act which provides for othoi 
suits by principals against i agents foi 
neglect or misconduct, and the period of 
three years runs from tho time when the 
neglect or misconduct becornt^s known to 
the plaintiff. Here again the application of 
this article was not disputed, the only 
point at issue being a question of fact, 
namely, at what time the plaintiff had 
knowledge of the misconduct of thepleadoi. 
Upon this question the appellant’s conjjen- 
tion was that he 6rst obtained such know- 


ledge on the 7th Januaiy 191f>. This 
contention appears to us to rest upon no 
foundation oi fact. It has not been explajA- 
ed what happened at that particulai timt* 
to bring the defendant’s neglecti tu the 
knowledge of the plaintiff. I'he learned. 
Additional Subordinate Judge has shown 
that the plaintiff bad ample means ^ 
knowledge it not at tlio time at least very 
^boitly after each of the alleged 
delinquencies The lespondont points to 
wluit we consider conclusive evidenot 
showing that the agents and offioois of the 
appellant had exactly the same information 
as the pleader as to when docieos had 
lapsed by failiiie to a])ply for execution. 
Thov had duplicate rent ‘^iiit legisters 
which showed t.hn progress of every case 
undei trial, appeal or execution The 
accounts woio «5('nt in at least once m. 
month accompanied by a tabulai statement 
in tho foim of a ohaliin shewing details ol 
of tho cases in which tlie money bad been 
paid Tho accoiinl.s o( the plead eTs office 
were subject to ri‘giilar p?rir»dieiil checking 
and tho circle law agent bad tho duty ol 
corapaiing at fieqnent intervals the circle 
accounts with the accounts and i oconis of 
tho pleader’s offict* Moreover the' sub- 
manager had ostati' officers m every villagt' 
uncloi Ills control and would surolv hoar 
of any delay in realisation of lont docioos 
by ixecution. It is unnoce^ssary to puisue, 
this qufcistion 1 Hither T'he evidence .imply 
tjonvinces us that the appellant’s authorised 
agents would knov that an execution of a 
decree had become tunc- barred practically 
as soon as that event happened It follows 
therefore that in our opinion all claims in' 
the second cohedule for nculigence arising 
more than three years before the date of 
suit arc liarred. This question is not of 
material importance, however, having re- 
gard to our findings on tho third point 
which will ho referred to prcs('ntly 

Tho second question is whether tho de- 
fendants in either suit are liable to lender 
accounts In dealing with the question 
ot limitation wo have already held that 
the defendants in tho first suit aio not 
liable to render an account as the re- 
presentatives of their father. With re- 
gard to the second suit it appears from 
the judgment of the tiial Court that the 
point was abandoned by the learned Vakils 
who then appeari'd tor tho plaintiff and 
who conceded that the evidence of his 
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own witnesses showed that the pleaders 
ha(^ all along submitted accounts month 
bf ' month, not only of the advances re- 
ceived by them from the circle offices but 
also of* the sums received in Court and 
eutside the Court on the plaintiffis ac- 
9^nt. It was further conceded that the 
only claim which the plaintiff could put 
forward was to recover the amounts men- 
tioned in the respective schedules of the 
plaint and the suit, as pointed out by the 
learned Judge, is not one for accounts 
strictly so-called but for recovery of 
monies received for use of the plaintiff 
and for damages for negligence. It was 
further forcibly pointed out by the learned 
Judge of the trial Court that the plaintiff 
who had all the accounts in his possession, 
not only those rendered by the pleaders, 
but those kept by his own seivants, and 
agents, had failed to produce the 
most material documents which might 
have been expected to substantiate bis 
case. In our opinion no case has been 
made out for ordering a fresh account to 
be taken. 

The third point is whether the defen- 
dants in their suit are liable in damages for 
negligence of the pleader in allowing 
decrees to become time-barred. In the 
earlier part of this judgment we have 
referred to the practice in vogue when the 
plaintiff desired to take out execution of 
a decree. Admittedly until the verified ap- 
plication for execution of a decree was 
received at the pleader’s office he had no 
authority to initiate execution-proceedings. 
Accordingly if any decrees became time- 
barred it is not easy to appreciate how the 
pleader could be held responsible 
provided he did not neglect to 
present the applications for exe- 
cution when sent to him for that 
purpose. It is not shown that he was 
negligent in that respect. Further it is 
admitted that the plaintiff’s officers at the 
various circle offices had their own rent, 
^uit registers which were frequently 
compared with the register kept by the 
pleader and that they Imd full information 
as to the dates when execution of the 
various decrees would becwne time- 
barred. It is also shown from the evidence 
of the plaintiff’s own witnesses , that 
»the duty of initiating such^ proceedings 
rested with those officers and not with the 
pleader. It was contended before us, 
1923 P—34 
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however, that the pleader had a duty to 
remind the circle officers and other 
agents of the plaintiff if it should appear 
that they were allowing the time to run 
short before initiating proceedings. 
Throughout the evidencqr which is 
unusually voluminous in this case there is 
nothing whatever to shew that there wa^ 
any express duty cast upon the pleader 
to remind the plaintiff or his servants 
that they were not properly con- 
ducting their business and no document 
has been produced to show either that the 
pleader ever attempted to interfere in this 
manner or that his conduct was ever 
called in question for failing to do so. 
Indeed the evidence was overwhelming to 
show that it was the duly of the circle 
officers and their duty alone, to ascertain 
what progress had been made in any 
particular case, and the law registers at 
the circle offices shew<»d exactly what 
realisations had been made and it was ffie 
duty of the law clerk to report upon such 
matters to the sub-manager. Nor are we 
able to find that any implied obligation 
can, in the circumstances, arise out of the 
terms of the pleader’s emlpoyment. His 
business was to conduct the plaintiffs 
cases as and when he was instructed and 
not to instruct the plaintiff or his servants 
that they ought to take proceedings 
against their tenants in cases in which 
for aught he knew, there might be the 
best of reasons for refraining from such a 
course. In our opinion the claim for 
damages for negligence in allowing decrees 
to become time-barred fails. 

The fourth point for consideration is 
whether the pleader in either case actually 
received for the plaintiff’s use the sums or 
any of them set out in the first schedule 
of the plaint. The sums withdrawn from 
Court were undoubtedly taken out upon 
the applications signed by the pleader but 
in every case the payment orders were 
received by Tarini Prasad Das, the 
mubarrir, and it was he who cashed 
the same at the treasury. Likewise 
there is nothing to shew that any 
one except the muharrir ever received 
the sums paid by the judgment-debtors 
out of Court. The only sums actually 
received by the pleader were the law 
advances for meeting necessary dis- 
bhrsements and no question arises as to 
these* We hold therefore that the plead- 
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ers did not in any case receive the sums 
claimed in their actual possession. 

The fifth question relates to the liabi- 
lity of the pleader for the remittal of the 
sums received by the muharrir to the pla- 
intiffs circle offices. Various arguments 
were adduced before the trial Court in res- 
pect of the pleader’s liability. It was 
contended first that Tarini Prasad was 
the pleader’s clerk and servant and that 
the pleader was responsible for his acts : 
secondly, that the pleader should not have 
allowed Tarini Prasad to receive these 
sums and thirdly that it was the pleader’s 
duty to see that the amounts so received 
were entered in the accounts and prompt- 
ly remitted to the circle offices. The 
judgment of the trial Court deals at length 
with each of these arguments and dismisses 
them. With regard to 'the first two of 
these points no argument has been urged 
before us in support of them and indeed it 
wbuld be difficult in the face of the evi- 
dence to shew either that Tarini Prasad 
was the pleader’s servant or that the pro- 
cedure followed whereby Tarini actually 
received the sums was not authorised and 
assented to on behalf of the plaintiff. It 
is urgqd, however, that the pleader was 
bound to see that the amounts realised by 
the muharrir were entered in the accounts 
and promptly remitted to the circle offices 
concerned and that the neglect of this duty 
resulted in a loss to the plaintiff. 

The view taken by the learned Additional 
Subordinate Judge was that, in so far as 
the claim for the items comprised in the 
first schedule was concerned, it was a 
claim for misappropriation of sums received 
by the pleader and not a claim for damages 
for neglience and that the plaintiff ought not 
to be allowed at that late stage to make a 
new case. He further considered that 
Tarini Prasad although called muharrir 
was really the Raj karpardaz at Madhu- 
pura and that under the rules already re- 
ferred to (Ex. A) it was his duty to keep 
accounts of all sums received by him as 
well as the register of triplicate chalans 
for the monies remitted to the circle offices 
and that the practice followed by him had 
the approval of the plaintiff’s officers. He 
thought that in these circumstances the 
pleader could not be blamed or made res- 
ponsible for not having foreseen t^e 
possibility of defalcation by the 
muharrir and that if anybody was 


responsible besides the muharrir him- 
self it was the circle submanager 
and not the pleader. On referring to the 
rules laid down for the guidance of all law 
officers of the Raj it a ppears that ’by R. 6 
District Court and Munsifs* Court plea- 
ders must keep the register in Sch. F in 
English, where clerks have been given t9 
them and, where no clerks have been givenin 
the vernacular. The only documents in Sch. 
F which are material and which the plead- 
er had to keep are the register of rent sui- 
ts and the register of cash account. The re- 
gister of cash account would no doubt in- 
clude such amounts as were periodically 
sent to the pleader to meet the disburse- 
ments in cases under his charge. There 
is nothing to shew, however, that it would 
include any sums not actually received into 
his hands. The register of rent suits would 
or ought to shew all transactions in con- 
nection with such suit and would presuma- 
bly include monies received out of Court or 
from the judgment-debtors direct. In a 
circular letter dated the 20th September, 
1910 (Ex. 3) sent by the general manager 
to all sub-managers, agents, factory mana- 
gers and treasury officers and which the 
defendant’s father is proved to have recei- 
ved it is stated “ I have to remind you 
that the Raj rules clearly make out that 
pleaders and mukhtars are responsible for 
remittances made to them from different 
offices, for monies received by them from 
judgment-debtors (the raiyats and others) 
and for monies drawn by them from Courts 
and I trust you deal with them according- 
ly and shall al ways so deal with them in 
future. Please explain their duties in this 
respect afresh to the pleaders and mukh- 
tars and others having monetary transac- 
tions and let me have their assurances that 
they do understand them,” 

In so far as this refers to monies drawn by 
the pleaders from Court or received from 
judgment -debtors it may well be that such 
monies were actually received by 
them into their own custody on 
occasion, as when the muharrir or 
karpardaz was ill or on leave but there is no- 
thing to shew that it had reference to all 
monies received out of Court or from judg- 
ment-debtors even by the karpardaz 'him- 
self in accordance with the practice reco- 
gnised by the Raj . By Cl. 7 of the rules, 
the karpardaz attachad to the District and 

Munsif’s Court have, amongst other 

* 
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duties, to keep the registers marked in 
Sch. G in the vernacular. Sch. G amongst 
other registers includes the monthly regis- 
ter of cash account circle by circle, the 
register triplicate chalans for money sent 
and the register of rent suits. These docu- 
ments were in fact kept by Tarini Prasad 
and it is the opinion of the judge 
of the trial Court that although referred 
to as a muharrir he did in fact act 
as karpardaz of the Munsif’s Court, 
At all events he kept the documents which 
it was the duty of the karpardaz to keep 
and there seems to be no reason to quar- 
rel with his finding in this respect. It is 
true that the triplicate chalans and the 
cash account were signed by the pleader 
and he was in the habit also of signing 
a certificate when the chalans were sent 
to the circle office to the effect that all 
monies received during the past month 
had been remitted- To this he appended 
his signature when the certificate was 
presented by Tarini Prasad and he no 
doubt relied upon the latter’s word for its 
accuracy. If it referred merely to ‘amounts 
received by the pleader himself its 
accuracy can hardly be questioned as he 
in fact received nothing. It does not appear 
to have been part of the duty of the 
pleader to keep any account of the sums 
received from the judgment-debtors or 
withdrawn from Court and for the accuracy 
of the chalans, he no doubt had to rely 
upon the word of Tarini Prasad. 

In connection with this matter it is not 
unimportant to consider certain documents 
prepared on behalf of the plaintiff in the 
criminal proceedings against Tarini 
Prasad. In the complaint lodged in that 
prosecution (Ex, J) it was stated that one 
of the accused’s duties was to remit to the 
circle offices the decree monies after 
having realised the same, and the law 
clerk Abdul Wajid in his * evidence stated 
that it was Tarini Prasad’s duty, amongst 
others, to realise decree monies either 
from Court or from judgment-debtors and 
to remit the amounts so realised to the 
sub-manager of the circle concerned. 
These proceedings were taken and the 
petition of complaint filed after serious 
consideration between the law clerk, the 
Raj manager and the sub-manager of the 
Naredigar pircle, and the correctness of 
the statement then made has not been 
disputed. The only question is. assuming 
the point to be open to plaintiff on the 


the pleadings, whether by certifying when 
the chalans were sent that all money 
received had been duly remitted he has 
rendered himself liable to a suit for 
damages for negligence. The question is 
not free from difficulty but having regard 
to the fact that the plaintiff's sub-man- 
agers and other officers at the circle 
offices had the same knowledge or means 
of knowledge as the pleader for checking 
the accounts of Tarini Prasad, we are on 
the whole of opinion that the plaintiff has 
suffered no loss by reason of any neglect 
of duty on the part of the pleader in this 
matter. 

The sixth and last question is whether 
it has been made out that any of the sums 
received by Tarini Prasad were not remitt- 
ed to the plaintiff’s circle offices. In view 
of the findings on the fifth point it might 
not be necessary to determine this ques- 
tion, but even if our opinion upon the 
last point should be wrong we consider 
that it is not sufficiently proved that any of 
the items claimed in the first schedule 
were not remitted to the circle offices 
concerned. In connection with this ques- 
tion it is significant that from the open- 
ing of this litigation the plaintiff has been 
reducing his claim. The plaint as original- 
ly filed was amended by striking out a 
large number of the .items claimed. Many 
more were abandoned in the trial Court 
and others were also struck out before 
us. Of those which remain some were 
proved to have been duly paid to the 
BaJ from the plaintiff’s own documents 
and in respect others there was no 
evidence to shew that the amounts were 
drawn out of Court. In the end out of 
the numerous details in schedule No. 1 in 
the two cases only items 3 and 23 in the 
first schedule of the second suit were 
urged as being supported 'by the requisite 
sequence of evidence shewing receipt of 
the money and failure to remit. The 
appellant seeks to prove his case by pro- 
duction of certain records from the 
Munsif’s Court shewing that money was 
paid out to Tarini Prasad and pointing to 
the fact that such sums found no place in 
the chalans shewing remittal of the sums 
at or about the period when they were 
withdrawn. The ehalan counterfoils are 
not produced and the chalans themselves 
are admittedly imperfect in that some only 
i)f them have been produced. The suit 
registers have not been produced and the 
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cash account books kept either at the 
pleader’s office or at the circle offices, 
with a few unimportant exceptions, are not 
forthcoming, and such documents as are 
produced refer only to the accounts of one 
of the circles in question. These docu- 
ments would have shewn beyond all doubt 
whether the sums claimed were in fact re- 
mitted to the circle offices concerned and 
as the defendants have no accounts of 
their own, it is impossible for them to deal 
adequately with this issue. Again it ap- 
pears from the evidence that at times 
monies used to be sent to the circle offices 
without accompanying chalans. In dealing 
with this question we cannot do better than 
quote somewhat fully from the judgment 
of the learned Additional Subordinate 
Judge. [After dealing with the question 
of the onus of proof*and finding that it lav 
upon the plaintiff, his Lordship proceeded] 
“That being so it was quite incumbent 
upon him (the plaintiff) to produce these 
accounts in Court but curiously enough the 
primary papers are not forthcoming though 
the defendants raised the point specifically 
and stated that as all the papers, books and 
records necessaiy for the adjustment of 
the accounts a 4{ed for were with the plain- 
tiff, he could not be equitably and legally 
called upon to render any accounts (vide 
para. 21 of the written defence in suit No. 
471). Heaps of papers and documents 
have been produced in Court on behalf of 
the plaintiff but not a single copy of the 
suit registers is forthcoming and excepting 
three cash account books (vide Exs. 14 
to 14 b) the bulk of those important papers 
have also been withheld. The first, viz. 
Ex. 14 is for 1912, the second Ex. 14 (a) 
for 1907 to 1908and the third, (Ex. 14 (b)) 
from July 1910 to April 1911 and the first 
and the second refer to trust mehals only. 
Thus practically speaking there are no 
cash account registers forthcoming in res- 
pect of the Mai villages of the four circles 
appertaining to the Madhupura Civil Court. 
Those ca‘-h accounts have intrinsic value 
of their own as they contain itemby item and 
case by case the sums remitted from the 
pleader’s office to the several circle offices 
and the evidence on the record shews that 
separate cash account registers have all 
along been kept for each circle. Some 
chalans have no doubt been produced but 
it has not even been attempted to make out 
that they make up the whole quantity oft 
documents received from the pleader’s 


office and the value of these documents is 
somewhat diminished from the fact as dis- 
closed in evidence that at. times money used 
to be sent without such chalans. And 
again the cash account registers and the 
chalans would have been sufficient checks 
one upon the other.” 

In a later passage he states ‘ Many 
and numerous are no doubt the documents 
and papers produced by the plaintiff in 
these cases but all through the tendency 
of his officers was to withhold such papers 
as were in any way helpful to defendants 
and I cannot but observe that the delibe- 
rate policy of the plaintiff’s officers and 
amlas was not to produce documents 
which might have thrown any light on the 
real point at issue.” It further appears 
from the evidence that in some cases 
amounts received by Tarani Prasad were 
not credited in the subsequent monthly ac- 
count but found a place in chalans of a 
later date. Apart from the documentary 
evidence which is defective as already 
shewn there is not a single witness who 
states that any monies received at the 
pleader’s office were not duly remitted to 
the circles concerned* It ifc impossible in 
our opinion in this unsatisfactory state of 
the evidence upon this vital matter to diff- 
er from the findings of the trial Court upon 
this issue'. In our opinion these appeals 
should be dismissed with costs. 

Appeals dlstniiised. 
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Kjoinheti Lai Khetukci and others — Plaint* 
iffs-Appellants 


V. 


Thahur Prasad Singh and other,,’-- 
Defendants- Respondents. 

Appeal from original decree No. 68 of 
1919, decided on 14th November, 1922. 

(a) Minor --Doctrine— Legal NecesHty to he 
involved ordyto protect a ininor^s estate —Lender a 
— He is to enquire only as to the particular 
transaction— He is not affected hy precedent mis- 
management unless he is a party to the same. 


The doctrine of legal necessity has applica- 
ion only when the minor has an estate or a fund 
^bich it is the duty of the Court of equity to 
srotect as against the improvident act of the 
;uardian. 
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A minor bought with funds supplied by his 
aunt a property whioh had been sold in exccu* 
tion of a mortgage decree. As full purchase 
money had not been paid to avoid confirma- 
tion of sale in execution of mortgage decree, 
the pro^rty was mortgaged by the minor pur- 
chaser and the vendors became sureties. 

Beldf looking at the two transactions as one 
once It is realized that the minor was not in 
possession of any estate independently of the 
transaction which he was seeking to challenge, 
it becomes manifest that the Court cannot ex- 
tend its protection to the minor by denying 
validity to the transaction which had brought 
the estate into existence. [P. 271, Ool, 2, P. 

272, Ool. 1.] 

If the two transactions are regarded as 
separate then in dealing with a guardian of a 
minor, the lender is bound to enquire into the 
necessities for the transaction into which be 
is invited by the guardian to enter and to 
satisfy him self that the guardian is acting, in 
the particular instance, for the benefit of the 
ward. No authority imposes upon the lender 
the further duty of enquiring into the necessity 
for an altogether different transaction which 
perhaps has made the proposed transaction 
inevitable. If the law did impose such a duty 
upon the lender, then it might be said that he 
is bound to. enquire into the antecedent 
management of the estate. But it is settled 
law that, provided the necessity for the loan 
has not arisen from any misconduct to which 
the lender is or had been a party, he is not 
affected by the precedent mismanagement of 
the estate. (P. 272, Col. 2j 

(b) Hindu LaW’^Joint family — To save proper- 
ties from sale at execution is legal necessity* 

To save other properties from sale at exeou> 
tion, manager sold the mortgaged property. 
But full purchase money could not be paid by 
the purchaser and the manager became a surety 
to the mortgage executed by the purchaser 
in order to be able to find money to set aside 
the execution sale before confirmation. 

Held, there was legal necessity for the last 
transaction and the manager was justified in 
becoming a surety to the mortgage. 

[P. 274. C. 2.] 

Haaan Imam, Sultan Ahmad, P* Dayal, 
Sambhu Saran and Jaduban^ Sahay — 
for Appellants. 

P. K, Sen, S. M. Multi oh. A, B. Muk^ 
herji, N, 0 Sinha, T. N* Sahay and Bhag- 
wan Prosad- — for Respondents. 

Das, J.: — This was a suit by the appel- 
lants to enforce a mortgage bond as against 
the respondents. The mortgage bond was 
executed on the 30th October 1916 by 
defendant No. 1, who was and still is a 
minor, through his father and natural 
guardian defendant No. 7 as principal and 
by defendants 2 to 6 (of whom defendants 
4, 5 and 6 are minors) as sureties to secure 
an advance of Rs. 34,000 made by the 
plaintiffs to defendant 1 to enable him to 
pay the balance of the consideration money 


due in respect of a property purchased by 
defendant -No. 1 from the defendants 2 to 
6. The learned Subordinate Judge has 
given the plaintiffs a personal decree as 
against defendants 2 and 3 and has dis- 
missed the suit as against the defendants 
other than defendants 2 and 3. 

The facts are these : On the 11th Sep- 
tember, 1916 certain properties belonging to 
the defendants second party, (defendants 
2 to 6) were sold at a sale held in pursu- 
ance of a mortgage decree that had been 
obtained by Tilakdhari Lai and another 
against the defendants, second party. The 
mortgage claim was for Rs. 1,02, 330, and the 
properties were sold to the decree -holders 
for Rs. 73,200. It was open to the defen- 
dants, second party, to apply, under O. 21, R 
89, to have the sale set aside on deposit- 
ing in Court a sum equal to five per cent, 
of the purchase money and the amount 
specified in the pioclamation of sale as 
that for the recovery of which the s»le 
was ordered ; but it was necessary for 
them to make the application on or before 
the 30th October, after which date no 
application for setting aside the sale could 
be entertained by the Court. The defen- 
dants, second party, set about to obtain a 
loan of Rs. 1,06,011-8-9, the amount which 
it was necessary for them to deposit in 
Court under O. 21, R. 89 of the Code. It 
so happened that the Rani of Jheria, the 
aunt of defendant 1, had made a promise 
to defendant 7, the father of defendant 1, 
to make a gift of money to enable defen- 
dant 1 to purchase immoveable properties, 
Defendant No. 7 entered into negotiation 
With the defendants, second party, for the 
purchase of the properties which had 
already been sold to Tilakdhari Lai, and 
the defendants, second party, agreed to sell 
those properties to defendant 1 for 
Rs. 1,06,011-8-9. Rani of Jhena approved 
of the transaction, and sent Rs. 79,000 
to defendant 7, Rs. 75,000 for the purchase 
of the properties in question and 118.4,000 
for the expenses of the family. It is the 
case of defendant 1 that the Rani never 
agreed to pay anything more than 
Rs. 75,000 for the purchase of the proper- 
ties ; but the learned Subordinate Judge 
has found, and, I think, rightly that 
defendant 7 expected to procure the 
balance of the consideration money from 
th^ Rani. The sale-deed was executed by 
the defendants, second party, in favour of 
defendant 1 on the 24th October 1916, but 
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the consideration money was not paid that 
day, as the full consideration money had 
not been received by defendant?. The 
parties, however, had complete faith in the 
promise of the Rani and they believed that 
Rs. 32,000, the balance of the consider- 
ation money, would be sent by the Rani in 
time to enable defendant ' 7 on behalf of 
defendant 1 to pay off the defendants 
second party, and the defendants, second 
party, to make 'the deposit on the 30th 
October. They waited till the 27th 
October, and, then, realizing that it was 
dangerous to wait any longer, since the 
sale in favour of the decree-holder would 
stand confirmed if the deposit was not 
made on or before the 30th October, 
approached the plaintiff^^, who happened 
to have been the bankers of the defendants, 
second party, for a loan for Ks. 32,000 for 
the short period of three nionths. The 
suggestion was made that the plaintiffs 
should advance Rs. 32,000 to defendant 1 
on the security of the properties purchased 
by him from the defendants second party; 
but the plaintiffs, who knew the defend- 
ants, second party, and did not know the 
defendant No. 1, agreed to advance the 
money provided the defendants, second 
party, joined in the transaction and mort- 
gaged some of their exclusive properties 
to answer for the claim of the plaintiffs in 
case the securities offered by defendant 
1 proved insufficient. The defendants, 
second party, readily agreed, and on the 
30tb October, 1916, the plaintiffs advanced 
Rs. 32,000 to defendant 1 on the mortgage 
executed by defendant 1 and by the de- 
fendants, second party. It was to enforce 
this mortgage that the suit, out of which 
this appeal arises, was brought by the 
plaintiffs in the Court of the Subordinate 
Judge of Bhagalpur on the 21st Decem- 
ber, 1917. 

The learned Subordinate Judge came to 
the conclusion that there was no legal 
necessity which justified the adult defend- 
ants to enter into the transaction of the 
30th October, 1916 ; and, as he thought 
that the transaction did not benefit the 
minor defendants, he declined to give the 
plaintiffs a mortgage decree on the foot of 
the mortgage of the 30th October. He 
thought, however, that the adult defend- 
ants 2 and 3 were clearly bound by their 
promise, and he has given the plaintifljs a 
personal decree for Rs. 32,000 with inter- 
est's against the defendants 2 and 3. 


It will be convenient, first, to consider 
the liability of defendant 1. In starting 
the enquiry, the learned Subordinate 
Judge asked himself the question whethe^ 
the plaintiffs enquired into the necessities 
for the loan and satisfied themselves, to 
the best of their ability, in relation to the 
person with whom they were dealing, that 
the guardian (it will be convenient to refer 
to the defendant 7 throughout as the guar- 
dian and to defendant 1 as the minor) was 
acting in the particular instance for the 
benefit of the minors. He thought that 
no enquiry was, or could be, made by the 
plaintiffs. He thought also that, had the 
plaintiffs made any enquiry, they would 
have seen that the transaction was not 
for the benefit of the minor as the income 
from the parties purchased by him did not 
exceed Rs. 3,500 per year, whereas the 
interest payable on the loan (at Re. 1-4. 
per cent, per month) was Rs. 4,800 per 
year. The conclusion at which the learned 
Subordinate Judge arrived may be stated 
in his own words : — “The minor would not 
at all have been prejudiced had the pro- 
posal of the sale fallen through, for he 
would have at least got back to him the 
sum of Rs. 74,000 odd belonging to him 
and the circumstance that the purchase 
was made for him by his guardian on pay- 
ment of an improper price cannot deprive 
the minor of the benefit of his own money 
and also legalise an improvident act of the 
manager.” 

Speaking with all respect, I think, there 
is a confusion in the train of reasoning 
employed by the learned Subordinate 
Judge. The transaction before him was 
the transaction of the 30th October or 
rather the transaction of the 30th October 
read with the transaction of the 24th 
October ; but he was throughout dealing 
with the transaction of the 24th October. 
There was no question of the “proposal of 
sale” falling through either on the 28th 
October when the proposal was first made 
to the plaintiffs for the loan, or on the 29th 
October, when the negotiation for the loan 
was concluded, or on the 30th October, 
when the loan was made and the mortgage 
executed. The sale was concluded on the 
24th October, 1916, and the position on the 
24th October, was this : the title in the 
properties conveyed had passed to the 
minor subject to the minor paying into 
Court the sum of Rs- 1,06,011-8-9 on or 
before the 30th October. This was the 
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legal position on the 24th October, and 
what the plaintiffs had to consider when 
the proposal for the mortgage was made 
to them on the 28ih October, was, not the 
propriefy of the sale, for the sale had been 
concluded on the 24th October, but the 
propriety of advancing Rs. 32,000 to the 
minor on the security of the properties 
purchased by him. 

Now, in dealing with this question, it is 
necessary first to see what part the Ram 
of Jheria has played in the matter. It is 
the case of the minor that he purchased 
the properties in question from the defen- 
dants, second party, for Rs. 75,000 and not 
forRs. 1,06,011-8-9, that the Rani of 
Jheria having paid Rs. 75,000 to him had 
done all that she had undertaken to do 
that the recital in the conveyance to the 
effect that he had purchased the properties 
for Rs. 1,06,011-8-9 was an untrue recital 
and that, not requiring any money, he 
declined to execute the mortgage bond 
which was presented to him for his signa- 
ture, and was ultimately coerced into exe- 
cuting it. The learned Subordinate Judge 
has found that the story told by the guar- 
dian on behalf of the minor is an untrue 
one and that he bought the properties for 
Rs. 10,06,0* 11-8-9, and not for Rs 75,000, 
and that his execution of the mortgage 
bond was a voluntary one. 

It now becomes material to consider 
what exactly the Rani of Jheria had 
undertaken to do for the minor. The 
guardian describes himself in his evidence 
in Court as dependent on his sister- 
in-law, by which he means the Rani of 
jheria, and on other relations. The 
Rani of Jheria is the sister of the 
wife of the guardian, and undoubtedly 
maintained the family of the guardian. It 
is easy to see that either the guardian or 
his wife must have pressed the Rani to 
make a permanent provision for their 
infant son. The evidence both of the 
guardian and of Rajani Kanta, makes it 
perfectly clear that the Rani promised to 
supply the funds for the purchase of a 
property for the minor. If the story of 
the guardian that the defendants, second 
party, agreed to sell the property for Rs. 
75.000 is, as it has been, disbelieved, then 
it must follow that the Rani was perfectly 
willing to find the entire capital for the 
transaction. The evidence shows that the 
guardian duly informed the Rani of what 
he had done in the matter, and the Rani sent 


Rs. 79,000 to defendant 7. The evidence 
of Narendra Narain, one of the plaintiffs, 
shows that the guardian “expected almost 
every day that the balance of the purchase 
money would reach from Jheriah, ** (P. 157 
paper book), and that it was on the 29th 
(I think the 29th is a mistake for the 
28th) that the parties approached the 
plaintiffs for a short time loan. 

Now in order to determine whether the 
security is enforceable as against the minor, 
it is necessary to see what were the 
representations made to the plaintiffs and 
whether the plaintiffs could safely have 
acted on these representations. These 
representations were, 1st, that the Rani of 
Jheria, who was the mother’s sister of the 
minor, bad agreed to purchase the pro- 
perties in question for the minor for 
Rs. 1,06,011-8-9, secondly, that she bad 
already sent him Rs. 75.000 and had pro- 
mised to send the balance soon ; thirdly, 
that the properties which the minor h|id 
purchased from the defendants, secondparty 
had already passed to Tiiakdhari Lai 
at the sale held in pursuance of Tilakdari’s 
mortgage-decree ; and, fourthly, that un- 
less the purchase money was deposited 
in Court on or before the 30th October, the 
sale in favour of Tilakdari would be 
confirmed and Tilakdari Lai would still 
have a claim against the defendants, second 
party, for a' large sum of money. Now 
there is no doubt that each of these repre- 
sentations was true, and the question which 
we have to determine is, whether any 
question of legal necessity arises, and, if it 
does arise, whether it has been made out. 

Now we may look at the conveyance of 
the 24th October and the mortgage of the 
30[h October, either as one transaction or 
as two different transactions. If we look 
at them as one transaction, then, in my 
opinion, no question of legal necessity 
arises- As I understand the doctrine, it 
has application only when the minor has 
an estate or a fund which it is the duty of 
the Court of equity to protect as against 
the improvident act of the guardian. Now 
what was tbe estate -of which the minor 
was in possession ? Clearly none, unless it 
was the estate which his father purchased 
for him. But then that estate came to 
him by the very transaction which he is 
now seeking to challenge, and the question 
is whether he can be allowed to approbate 
the transaction in so far as it has given 
an estate to him and to repudiate the 
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liability that arises from the transaction. 
Now, in my opinion we cannot deny vali- 
dity to the mortgage unless we are able to 
set aside the transaction as a whole and 
restore the parties to the position which 
they respectively occupied prior to the con- 
veyance of the 24th October. But that is 
manifestly imposi ible, for Tilakdhari Lal 
is not a party to the present suit. In my 
opinion, once it is realized that the minor 
was not in pO‘=session of any estate in- 
dependently of the transaction which he is 
now seeking to challenge, it becomes mani- 
fest that the Court cannot extend its protec- 
tion to the minor by denying validity to the 
transaction which has brought the estate 
into existence 

But it was urged that the infant wa^ in 
possession of a fund, — Rs. 75,000 in all — 
which it is the duty of this Court to pro- 
tect as against the improvident act of the 
guardian. The argument assumes that the 
infant was m possession of the fund in- 
dependently of the transaction which he is 
now seeking to challenge. But, in truth, 
there is no substance for the assumption. 
The Rani did not make a gift of any money 
to the infant. What she did was to make 
a gift of this identical estate to him. It 
is only necessary to carefully read the evi- 
dence of the guardian to see what the posi- 
tion really was. The family v\ as in a dis- 
titute condition and bad entirely to depend 
on the bounty of the Rani . The Rani had 
agreed inChait 1323 to provide funds for 
the purchase of a property for the infant 
and had asked the guardian to see if there 
were any properties available for sale. Sub- 
sequently the guardian met defendant 2, 
(one of the defendants, second party) and 
ascertained from him that he had some pro- 
perties to sell. He thereupon went to 
Jheria and told the Rani all that he had 
ascertained and gave her all the details. 
The Rani asked him to conclude the tran- 
saction and promised to send the necessary 
fund. He concluded the transaction with 
the defendants, second party, and sent a 
message to the Rani to say that he had 
done so. Thereupon the Rani sent him 
Rs. 75,000. The evidence of the guardian 
establishes beyond doubt that the Rani sent 
Rs. 75,000 to the guardian in order to 
enable him to buy for the minor the pro- 
perties which he had agreed to buy from 
the defendants, second party. It follow s, 
thef ore, that the minor became possessed 


of the fund, not independently of the tran- 
saction, which he is now seeking to re- 
pudiate, but as a necessary part of it. In 
my opinion, no question of legal necessity 
arises in this case. 

But, then, it may be contended, that ihe 
couv^eyance of the 24th October was one 
transaction, and the mortgage of the 30th 
October was another, and that there is no 
foundation for the argument that the two 
ought to be considered as one transaction 
only. The contention in my opinion, does 
not improve the position of the minor. If 
we look upon the transaction of the 30th 
October as disdinct and apart from the 
transaction of the 24th October, then it 
must follow that the sale was concluded on 
the 24th October and that there is no war- 
rant for the view of the learned Subordinate 
Judge that “the minor would not at all 
have been prejudiced, had the proposal of 
the sale fallen through.’" There was no 
question on the 30th October of “the pro- 
posal of the sale” falling through. The sale 
was as an accomplished fact, and the pro- 
blem which the plaintiffs had to solve on 
the 30th October was, not whether the 
transaction of the 24th October was for the 
benefit of the minor but whether the 
transaction of the 30th October would be 
for the benefit of the minor. I know of 
authorities which lay down that in dealing! 
with a guardian of a minor, the lender is 
bound to enquire into the necessities for 
the transaction into which he is invited by 
the guardian to enter and to satisfy him- 
self that the guardian is acting, m the 
particular instance, for the benefit of the 
ward. But I know of no authority which 
imposes upon the lender the further duty 
of enquiring into the necessity for an alto- 
gether different transaction which perhaps 
has made the proposed transaction inevi- 
table. If the law did impose such a duty 
upon the lender, then it might be said that 
he is bound to enquire into the antecedent 
management of the estate. But it is 
settled law, that, provided the necessity 
for the loan has not arisen from any mis- 
conduct to which the lender is or has been 
a party, he is not affected by the prece-j 
dent mismanagment of the estate. As^ 
the Judicial Committee has said, “the’ 
actual pressure on the estate the danger 
to be averted, or the benefit to be confer- 
red upon it, in the particular instance, i? 
the thing to be regarded”. In my opinion, 
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if we look at the transaction of thef 
30th October as distinct and separate 
from the transaction of the 24th October, 
the question of the propriety of the trans- 
action of the 24th October was not one 
which the plaintiffs had to consider in 
entering into the transaction of the 30th 
October. Tha actual pressure on the 
estate, the danger to be averted, or the 
benefit to be conferred upon it, was the 
thing to be regarded. 

Now, when the facts are properly appre- 
ciated there can be no doubt that the actual 
pressure on the estate on the 30th October 
was undoubted, the danger imminent. 
The failure to find Rs. 32,000 by the 30th 
October would have involved, not 

“the proposal of the sale” falling through, 
as the learned Subordinate Judge has sup- 
posed, but the coming into existence of a 
large claim against the minor. For what 
are the facts? The execu' ion-tale which 
had given the properties to Tilakdhari Lai, 
had not wiped out the debt of the defen- 
dants second party. The total debt, for 
the recovery of which the properties 
were sold, was Rs. 1,02,330, and the pro- 
perties were actually knocked down at the 
auction for Rs 73,200. The position then 
was this : that unless the defendants 
second pirty could deposit in Court by the 
30th October the sum of Rs 1,06,011-8 9, 
which included, for the payment to the pur« 
chaser, a sum equal to five per cent, of the 
purchase-money, not only would the sale be 
confirmed, but the defendants second party 
would still be liable to pay to Talakdhan 
Lai the sum of Rs. 29,130. At this stage 
the minor came on the scene through his 
guardian. He agreed to buy the proper- 
ties for Rs. 1,06,011-8-9, and actually took 
a conveyance of the properties on the 
24th October. The position on the 24th 
October was this : that the properties had 
passed to the minor, subject to his paying 
to the defendants second party on or 
before the 30th October the sum of 
Rs. 1,06,011-8-9. But the minor had only 
something like Rs. 74,000 in his hand on 
the 24th October. In order, not only 
to save the properties but to avoid 
a claim being made against him by the 
defendants second party, it was essen- 
tially necessary for him to find on or before 
the 30th October the sum of Rs. 32,000. 
There wa<, therefore, not only an actual 
pressure on the estate, but an imminent 
danger, and, in my oinnioff, the plaintiffs 
1993 P—3‘5 


were justified in lending the money to him 
without enquiring into the question whe- 
ther the transaction of the 24th October 
was, or was not, beneficial to him. 

In the view which I take of the case, it 
is unnece-sary to enter into the question 
of the value of the properties purchased 
by defendant 1 ; but I shall deal with it, 
as the conclusion of the learned Subordi- 
nate Judge is largely based on it. 
The learned Subordinate Judge was 
greatly impre sed by the fact that the pro- 
perties were knocked down at the auction- 
sale for Rs. 73.200. But it is notorious 
that theprice fetched at a forced sale is not 
a true criterion for determining the real 
value of the properties sold and that it 
forms a most fallacious basis for assured 
conclusions. It is more to the point, as 
Narendra Narain says, that the Rajah of 
Nawaggar offered to purchase the proper- 
ties for Rs. 1,10,000. Narendra Naram 
explains in his evidence that as the officer 
of the Rajah wanted a commission^ of 
Rs. 10,000 he declined to sell the proper- 
ties to the l^jah of Nawaggar. There is 
no reason to disbelieve his evidence, for it 
seems that he filed the actual letter recei- 
ved by him from the Private Secretary of 
the Rajah in 'Tilakdhari, LaPs execution 
case. 

Now, as to the income, the evidence 
of Narendra Narain is that the income 
from the properties at the time of the sale 
WAS about Rs. 6,000 per ^ea^. The learn- 
ed Subordinate Judge thinks that 'the net 
income could not have exceeded Rs. 3,530. 
The learned Subordinate Judge concedes 
that the best evidence on this part of the 
case would be the collection papers and 
especially the jinsi papers of the estate, 
but he is under the impression that it was 
the duty of the plaintiffs to call upon the 
defendants second party to produce the 
jinsi papers. But Narendra Narain says 
definitely that he made over the Jmsi 
papers to defendant No. 7. This evidence 
is inherently probable, f or it is usual to 
make over all papers and documents con- 
nected With an estate at the time of the 
sale thereof. In my opinion, since the 
question of the income of the estate was 
an important question for the consideration 
of the learned Subordinate Judge, accord 
ing to the case of the minor as it was 
presented, on bis behalf, to the Court 
i^was the duty of the guardian who was 
in possession of the m aterials necessary 
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to enable the Court to come to a conclu- 
sion on this point, to have produced those 
materials before the Court, and his failure 
to do so, should have induced the Court to 
accept the evidence of Narendra Narain. 

We are, in the absence of those mate- 
rials, unable to say definitely what the 
income of the esia^e was at the time of the 
transaction of the 24th October. But there 
are materials in the record which esta- 
blish conclusively that the calculation made 
by the karned Subordinate Judge is un- 
trustworthy and ought not to be accepted. 
After carefully examining each item, His 
Lordship conclud-^d as follows:— The 
income from the different classes of land 
conveyed does not fall far short of 
6,000 per year winch, according to 
the evidence of Narendra Narain is the 
income of the estate. It is impossible to 
say that an investment of Rs. 1,06,011-8-9 
which bi Ought an income of Rs. 6,000 per 
year was an improvident investment. 1 hold 
thHt the mortgage-bond is binding on the 
minor and is enforceable as against him. 

1 now come to the question of the liabi- 
lity of the defendants second party. There 
ip, in my opinion, no e-cape from the con- 
clusion that the transaction of the 30th 
October was for the benefit of the entire 
joint family, and that the mortgage-bond 
IS enforceable against them. It will be re- 
membered thit, at the auction-sale, held in 

execution of Ti/akdiiari Lai's decree, the 
properties whclvwere the subject-matter 
of that mortgage and which are substan- 
tially the same as thoS 3 Fold to defendant 
1. were knocked down for Rs. 73,200. The 
sale did not wipe out the liability of the 
defendants, second party, and there was 
every prospect of wnat other properties 
they had, pissing into the hands of TiUk- 
dhari Lai. It wa«:, therefore, urgently 
neces‘5ary for them to pay the decielal 
amount into Court on or before the 30th 
October not only to rescue the properties 
which bad ah* ady passed into the hands 
of lilakdhari Lal but to save what other 
properties they had. It is quite true that 
the effect of the transactions of the 2fth 
October and 30th October was to rescue 
these properties from the bands of Tilak- 
dhan Lal and to vest them in defendant 1. 
But it was important for them to save the 
remaining properties which they had, and 
this they did by entering into the tratjs- 
aciion of the 30th October, 


The argument of the learned Subordi- 
nate Judge is this : “The family properties 
were not all saved, but the upshot was in 
effect that the properties which would have 
gone into the hands of the auction-^urcha- 
sers pa'-sed into those of a private purcha- 
ser and that the liability under the decree 
came to an end only to emerge m another 
form, to fasten the family estate with the 
liability of Rs. 3/,000 at an exorbitant 
rate of interest by virtue of the bond in 
Fuit". And then he co nes to this conclu- 
sion, the benefits, if any, which accrued 
to them’*, that is to sa\, to the minor de- 
fendants 4, 5 and 6, “by the acts of the 
defendants Nos 2 and 3 followed not from 
the contracting of the loan under the bond, 
but from the sale in favour of defend- 
ant 1“. 

With all respect, I am wholly unable to 
appreciate the argument. The safe in 
favour of defendant 1 would have availed 
them nothing, if the decretal amount could 
not be brought into Court on or before the 
30th October. The defend mt No. 1 could 
not pay the purchase-money, and the 
decreial amount could not be deposited in 
Court on or before the 3Jth October It 
maybe that the defendants, second party, 
could proceed against defendant 1 ; bat 
meanwhile the auction sale would be con- 
firmed, and their remaining properties 
would be proceeded against. I think the 
rhistake u in insisting on looking at the 
sale of the 24th October and the mortgage 
of the 30th October as separate transac- 
tions, whereas in substance they con-^ticute 
one transaction. The problem which the 
managing members of the joint family had 
to solve on the 30th October was this : — 
which course was more beneficial to the 
interests of the joint family to refuse to 
join in the morigage of the 30th October 
and to Submit to the auction-sale being 
confirmed and thrfir remaining properties 
being immediately sold to answer for 
Tilakdhari’s claim against them, or to 
join in the mortgage and immediately save 
the properties and take upon themselves a 
contingent liability which might never 
ari^e ? I have no doubt whatever that 
they acted pnidently in entering into the 
transaction of the 30th October. 

“ But then says the Subordinate 
Judge, “what have you gained ? Yo u 
liability under the decree is gone but yo^ 
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liability under the mortgage has emerged”. 
If the argument of the learned Subordinate 
Judge were at all admissible, the mana- 
ging member of a joint family would be 
legally incompetent to borrow money to 
discharge a prior obligation. The imme- 
diate necessity was to save the properties, 
the properties which were not the subject- 
matter of the conveyance. The necessity 
was urgent, and the danger to these pro- 
perties imminent. Can it be argued for a 
single moment that the liability which they 
took upon themselves under the mortgage 
was merely a sub iitute for the liability 
which they had under the mortgage decree ? 
In the first place, they had no reason to 
doubt that the Rani of Jheria would send 
the balance of the consideration money to 
defendant 1. They were told so by defend- 
ant 7, and they believed it, and they had 
good reasons to believe it, since the Rani 
had already given the defendant No. 1 no 
less than Rs. 79,000. In the second place 
under the mortgage-bond, their liability 
would only arise on a certain event, that is 
to say, in the event of the security offered 
by defendant 1 being insufficient to dis- 
charge the mortgage-debt. Their liability 
under Tilakdhari*s decree was certain 
their liability under the mortgage is a con- 
tingent cne: Their liability under the 
decree was for the sum of Ks. 29,130 ; 
their liability under the mortgage, if it 
arises at all, will only be for a very small 
sum of money ; for it is inconceivable that 
the properties which have been mortgaged 
by defendant 1, which have an annual in- 
come of Rs. 6,000 and which were knocked 
down for Rs. 73,200 at Thilakdhari Lai’s 
auction-sale, can possibly sell for much 
below the price necessary to satisfy the 
plaintiffs* claim in the action. 1 am of 
opinion that the mortgage bond is enforce- 
able against the defendants second party. 

I would allow the appeal, set aside the 
judgment and decree passed by the Court 
below, and give the plaintiffs a decree in 
terms of the reliefs claimed by them, 
The plaintiffs are entitled to m erest at 
the bond rate up to the date of the decree 
and also to interest at 6 per cent, on the 
decree. The defendants will have six 
months for redemption from the date of 
this judgment. 

The plaintiffs are entitled to their costs 
throughout. 

Adami, J.:— I agree. 

A^P^cd aUoioed. 
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Adami, J. 

Bhikha Mandat — Defendant- Appellant 

V. 

Bh'Jcehakar Dutta andothtrs — Plaintiffs- 
Respondents. 

S. A. No. 1123 of 1920, decided on 
22nd December, 1922, from a decision of 
Sub-J., Manbhuin, dated 18th September, 
1920. 

Civil P. C t S. 100 — Jiidgtnent of lexiersal 
must show that the evidence and reasons of trial 
Court are considered^ 

In a judgiutut of reversnl it is absolutely 
necessary that good grounds should bo shown 
for coming to the finding of fact. There must 
be sufficient material in the judgment of Ap- 
pellate Court to show Hiyh Court that Lower 
Appellate Court has considered the evidence 
and duly considertd the reasons given by tho 
trial Court in its judgment for coming to a 
contrary decision. [P. 276, C. 2,] 

S. DuHa, .9. K. Miticf and 9. iU - 
icr — for Appellant. 

9. (7. Mozuwdar for Jotirrnon Chatterji\ 
— for Respondents. 

Adami, J.: — The suit giving rise to this 
second appeal wa^' a suit for recovery of 
certain lands which previously had been 
the joieof one Moheswar Pnneiji. In exe- 
cution of a decree against Moheshwar, the 
lands were sold and put chased by one 
Punchanan in 1899. Punchanan sold the 
lands to the wife of Moheswar ; and, ac- 
cording to the plamiiffs, Biseswari made 
the purchase/ariji on behalf of one of the 
three sons of Mohes\\ar, i amely, Ramsa- 
dai. 

According to the plaintiff’s story, 
Ramsadai having obtained a deed of re- 
linquishment from Bi'^esvNari surrendered 
the lands to the plaintiffs his landlords in 
1325. The plaintiffs, took possession but 
were subsequently dispossessed by the 
defendant. “ I'he defendant admitted the 
case of the plaintiffs up to the point where 
Biseswari Debi purchased from Punchan- 
an *, but, according to his case, Bises- 
wari bought as farz dar for her husband 
Moheswar and the lands devolved, 
aftsr Biseswan’s death, to the three 
sons of Moheswar. It was asserted that 
Ramsadai therefore had no power to sur- 
jrender the entire lands and contended 
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that the lands in suit were not the Istnds 
which had been transferred to Bi-eswari. 

The learned Mun^if in a careful judg- 
ment held that the lands in suit were the 
lands transferred as*alleged by the plain- 
tiffs and v\ere included wiihin jote Kachu- 
long He held further that the purchase 
by Biseswari was a purchafe on behalf of 
Moheswar and that therefore Mohes war’s 
three sons would inherit the lands and 
Kamsadai would not have any power to 
sirrender them to the landlords. He 
expressed grave doubt as to the hona fide 
character of the surrender by Ramsadai 
thinking it possible that the landlords 
knowing that they could not obtain the 
lands by sale had invented a means of 
obtaining them by getting a release from 
one of the three brothers. 

The learned Subordinate Judge has 
agreed with the Munsif with regard to the 
identity of the lands ; but, having come to 
that finding, he proceeds to di cuss the 
other points in the case and that part of 
hift judgment which deals with Jaw. He 
has taken a view on very scanty, if any, 
reasons for disagreement. In fact he 
merely states that from evidence adduced 
in the case there cannot be any doubt that 
the disputed land became the property of 
Ramsadai by virtue of these transfers. 
But he does not tell us what that evidence 
IS and why that evidence had a different 
effect in his opinion to the effect which it 
had in the opinion of the Munsif. He 
says “Bepin admits in his evidence that 
whoever will get Kobala will be sole 
owner. *’ I cannot see how this affects 
the case. The Kobala was in the hands 
of Biseswari. Then, later, be says 
“ Bepm’s statement proves plaintiff’s 
case.” He does not tell us what that 
statement of Bepin is or whether it is to 
be found in the evidence. Further on he 
says “But it has been satisfactorily proved 
that the other sons had no interest m the 
rent-paying lands which came to Ramsadai 
alone by virtue of the deed of release by 
his mother. ” The Munsif had found to 
the contrary and the learned Subordinate 
Judge has not shown us how the evidence 
satisfied him in this direction. Further he 
Says that ” no fraud or collusion has 
been proved in respect of the surrender. ” 
Here too he does not gi ye any reasons for 
differing from the Munsif. The portion of 
his Judgment which deals with the points 
ip dispute is in my opinion not a judgmeift 


in accordance with law and is certainly of 
no help to this Court to come to any 
finding whether the decision he has come 
to, in short sentences is correct in law. In 
a judgment of reversal it is absolutely 
necessary that good grounds shduld be 
shown for coming to any finding of fact. 
The decision of the learned Subordinafe 
Judge may be right but there is not 
Sufficient material in his judgment to show 
this Court that he has considered the 
evidence and duly considered the reasons 
given by the Munsif in his Judgment for 
coming to a contrary decision. 

The decree of the lower appellate Court 
must be set aside and the case must be 
remanded for a rehearing of the appeal 
and for judgment according to law The 
appellant will get costs in this Court. 

Appeal allowed. 
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Das and Kulwant Sahay, JJ. 

Kesho Prasad Singh Bahadur — Plaintiff- 
Appellant v. 

Bahti Parm^shri Prasad Singh and another 
— Defendants-Respondents. 

F. A. No. 36 of 1920, decided on 9th 
January 1923, from a decision of S. J., 2nd 
Court, Sahabad, dated 27th August, 1919. 

(a) B. T. AcU S. 120’- Proprietor must piove 
cultivation as zerait /or \2yeais or village usage 
— Roidence of assertions of title before 2nd 
March 1883 is conclusive. 

la order to succeed it is Decessary for the 
proprietor to prove eitberthat thi^disputed laud 
was cultivated by bimRelf as zerait with his 
own stock or by bis own serrants or by hired 
labour for 12 continuous years immediately 
before the passing of the B. T. Act or that the 
land is recognised by village usage as proprie- 
toi ’s private land. 17 Cal. 466 Not Foil. 

[P. 277, C. 2.) 

There is nothing in S. 120 itself to cut down 
the generality of the expression “any other 
evidence that may be produced” used by the 
begislature in S. liO, para 2 of the B. T. Act. 
If It were the intention of the Legislature to 
exclude such evidence as may be furnished by 
the dealings between landlords and tenants 
bubsequent to the 2nd day of March 1883, it 
should have expressed that inteotiou in more 
clear terms. As S. 120 stood at the time when 
the Act was passed, it allowed the Court to 
consider “any other evidence that may be pro- 
duced” in connection with the question whe- 
ther the land claimed as zerait was in Pact 
zerait The Evidence Act deals with the ques- 
tion what evidence is relevant evidence, and 
tbe»*e is no power in the Court to reject any 
evidence as irrelevant evidence if the landlord 
offers that evidence, and the Evidence Act 
says that it is relevant evidence. 

IP. 278, 0. 2.] 
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If there is any evidence of an assertion of a 
title on the part of the landlord and communi> 
cated to the tenant before the 2nd day of 
March, 1883, the matter is conclnsive under the 
B. T. Act, but if the evidence is to the effect 
that there was an assertion of a title communi- 
cated to^he tenant after the 2nd day of March 
1883, that evidence will not be conclusive on 
the question whether the land claimed as zerait 
is in fact sercit land, although it is open to the 
Court to take that evidence irto consideration 
in coming to the conclusion whether the land 
claimed as zerait is in fact eerait land. 

[P, 279, C. 2.1 

The Bengal Tenancy Act has certainly 
conferred special privileges on the land- 
lords in regard to the diara lands ; and 
apart from any other consideration, the 
community may regard the diara land 
as the proprietor’s private land, since 
it is not land in which any tenancy rights have 
over been exercised. Local customs may give 
Swch land to the landlord as his zeraitt if it is 
uot identifiable with previously existing ten. 
anoy land. Where there is a request from a les- 
see that he should be granted occupancy ten- 
ant’s right, the presumption is the land was 
zerait land. Ordinarily when a landlord pur- 
chase® occupancy holdings of the tenants, he 
holds them, not as zerait^ but to use a term well 
known to the Revenue Offices bakasht ; but 
that is because the landlord is uoable to show 
that the lands were at any time the proprietor’s 
private land; and the law does not permit him 
to increase his stock of zerait land. But the 
case is entirely different where the lands were 
initially zerait. It may be that for a time they 
were served from the parent stock ; but there 
is no reason whatever why the land should not 
come back to the original stock when the pro- 
prietor recovers those lauds. 

IP. 280, Cs. 1&2 ; P. 285, C. 1.] 
(b) Evidence Act, Sd. 64 and 65 — Admission of 
secondary proof .^Objection as to mode of proof 
cannot be taken afterCouj t has admitted the docu- 
ment. 

Where the objection was to the mode of 
proof and not to the relevancy, it is the duty 
of the Judge to reject the document if he 
thought that the proof was insufficient. If he 
rejected the document on the ground that there 
was no proof as to the loss of the original, it 
would be open to the plaintiff to adduce pro- 
per evidence to prove the loss of the original 
document. Where that course is not adopted 
by thi Judge, and the dooument is admitted, 
it is not open to the other side to contend that 
It was not properly admitted in evidence. 

[P. 281, C.l] 

{c) Evidence Act t S. iS^Minor — Admission 
necessary to the case thottgh made by minors is 
binding. 

Defendants, who were the plaintiffs in pre- 
vious suits, made a case that the lands were 
recoguised by village custom as serait lands. 

Heldy io any case the admission made on be- 
half of the defendants, who were then minors, 
would bind them in this suit, if the allegation 
was a necessaiy allegation and was essential 
to the ease of the defendants. fP. 281, C. 2.J 
(d) B. T. Actf Ss. 19, 20, and 21 - Occupancy 
rights are inherent and not the right of landlord 
grant. 

There i s nothing in either 8. 20 ors 21 or in 
80 ^ other section in the Bengal Tenancy Act 


which provides that a right of occupancy can 
be acquired either by grant or by contract, An 
occupancy right is inherent in the status of the 
raiyat and is not the landlord's right to grant. 

[P. 284, C. 2.] 

P. K. Sen, A. Sen and Karafjctn 

Sinha — for Appellant. 

Parniefhuar Vaijal and Baj Bepni 
Behary Sharan — for Respondents. 

Das, J : — This was a suit ‘by the appel- 
lant to recover possession of certain lands at 
present in the possession of defendants 
and for mesne profits. The disputed lands 
admittedly lie within the plaintiff’s 
zemindari, and it is the plaintiff’s case 
th it they are his zerait lands in which the 
defendants could not in law and have not 
in fact acquired a right of occupancy. The 
defendants lesisted the plaintiff’s suit on 
the ground that they have acquired such 
a right in the disputed lands. It is 
not disputed that the Raj, of which the 
plaintiff is the proprietor, settled the 
disputed land with Babu Kesho Pra^kd 
Singh, the father of the defendants, 
for 7 years, from 1309 to 1315, by a 
lease dated the 25th November 1902. It 
is also not disputed that upon the expiry 
of the lease the lands were again settled 
with the defendants by a lease dated the 
8th December 1908 from 1316 to 1324. 
The defendants have accordingly been in 
possession of the disputed lands for over 
12 years and have undoubtedly acquired a 
right of cccupancy therein, unless the 
plaintiff is right in his contention that the 
disputed lands are the proprietor’s private 
land within the meaning of S. 120 of the 
Bengal Tenancy Act. The learned Sub- 
ordinate Judge has come to the conclusion 
that the plaintiff has failed to prove the 
zerait character of the lands and has 
accordingly dismissed his suit. 

In order to succeed it is necessary for, 
the plaintiff to prove either that the dis-j 
puted land was cultivated by the proprietor 
himself as zerait with his own stock or by 
his own servants or by hired labour for 
12 continuous years immediately before 
the passing of the Beneral Tenancy Act, 
or that the land is recognised by village 
usage as proprietor’s private land. It is 
not the case of the plaintiff that he or his 
predecessors-in title cultivated the disput- 
ed lands as zerait lands with bis own stock, 
or*by bis own servants, or by hired labour 
for 12 continuous years immediately before 
the passing of tbe Bengal Tenancy Act. 
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But the plaintiff contends that the dis- 
puted lands are recognised by village usage 
as proprietor’s private land. The Bengal 
Tenancy Act has laid down certain rules 
for the guidance of the Kevenae Officers for 
the determination of the question whether 
the lands claimed as proprietor’s private 
lands are in fact proprietor’s private lands. 
These rules arc to be found in S. 120, 
para. 2 of the Bengal Tenancy Act and 
are as follows : — 

“In determining whether any land ought 
to be regarded as a proprietor’s private 
land, the officer shall have regard to local 
custom and to the question whether the 
land was before the 2nd dav of March, 
1883, specifically let as proprietor’s 
private land, and to any other evidence 
that may be produced, but shall presume 
that land is not a proprietor’s private land 
until the contrary is shown.” 

In para. 3 it is provided that “ if any 
question arisen in a Civil Court as to 
whether land is or is not a proprietor’s 
private land, the Court shall have regard 
to the rules laid down in S. 120 for the 
guidance of Revenue Officers.” 

It has been the subject of some contro- 
versy in our Courts whether the circum- 
stance that a landlord has, subsequent 
to the 2nd day of March 1883, specifically 
let out the land as his private land can at 
all be regarded by the Courts as relevant 
evidence as coming within the words “any 
other evidence that may be produced.” In 
Nilmon/‘ Ohuckerhuili v. Byhmit Naih 
Bern (1) it was held by the Calcutta High 
Court that such evidence is wholly irrele- 
vant and should not be considered by the 
Court. Their Lordships in the course of 
their Judgment stated as follows - 

“ It seems to us that in enacting that 
sub-section, the Legislature had before it 
the attempts which might be expected on 
the part • of landlords to frustrate the 
intention of the Legislature, as as- 
serted in the Draft Bill laid before 
the Council for consideration to extend 
the occupancy rights of tenants before 
the measures then declared to be in 
contemplation became Jaw; and there- 
fore the particular date, the 2nd day of 
March 1883, the date on which the 
Draft Bill was published in the Gazette, 
and leave was obtained to introduce the 
Bill into the Council, was declared to be 
(X) (1899) T* 


the latest date on which there should be 
free action on the part of zemindars to 
assert their private rights, so as to prevent 
the accrual of special tenant rights. It 
was accordingly declared that it was a 
material point, in the consideration of such 
a matter as is now raised in appeal before 
us, whether the particular lands were be- 
fore the 2nd day of March 1883, specifi- 
cally let as the proprietor’s private lands. 
From this, we may take it, that it was 
intended that regard should be had to any 
declaration made before that date by the 
landlord and communicated to the tenants 
m respect to the reservation of the proprie- 
tor’s right over the land as his private 
land In this view, we think that the fol- 
lowing words in that sub-section ‘any 
other evidence that may be produced ’ 
must mean any other evidence tending in 
the fame direction that may be produced 
to show the assertion of any title on the 
part of the proprietor, and communicated 
to the tenant before that date.” 

In my opinion there is nothing in S.120 
itself to cut down the generality of the 
expression “any other evidence that may 
be produced” used by the Legislature in 
S.120, para. 2 of the Bengal Tenancy Act 
If it were the intention of the Legislature 
to exclude Such evidence as may be fur- 
nished by the dealings between landlords 
and tenanis subsequent to the 2nd day of 
March 1883, it should have expressed 
that intention in more clear terms. As 
S. 120 stood at the time when the Act 
was passed, it allowed the Court to con- 
sider “any other evidence that maybe produ- 
ced” in connection with the question whe- 
ther the land claimed as zerait was in 
fact zerai'U The Evidence Act deals 
With the question what evidence is 
relevant evidence, and in my opinion there 
is no pow er in the Court to reject any 
evidence as irrelevant evidence if the land- 
lord offers that evidence, and the Evi- 
dence Act says that it is relevant evi- 
dence. This was the view which was 
taken by Mr. Justice Mitter in the case of 
Bhagtu Sinqh v. BagKuuath Sa^tai (2). 
He was definitely of opinion that S. 120 
does not exclude evidence which under 
the Evidence Act is relevant evidence. 


(3) (1909) 13 O.W.N’. 135-1 IC. 571-9 C.L.J 
15. 
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But it is suggested that, quite ap'irt from 
the question whether Mr. Justice Mitter 
was right in the view which he expressed 
in the case of Bhagtu Singh v. Baghunath 
Sahdi i2) the Legislature by the subse- 
quent amendment of the Act, has specifi- 
cally stated that such evidence is not to 
be regarded by the Courts as relevant evi- 
dence on the question whether the land 
claimed as serait is in fact zeraif* This 
amendment has been carried out by en- 
acting a new para, in S. 120 of the Bengal 
Tenancy Act, 2- A which runs as follows; — 

“ Notwithstanding anything contained 
in any agreement or compromise, or in 
any decree which is proved to his satis- 
faction to have been obtained by collu- 
sion or fraud, a' Revenue Officer shall not 
regard any land as a proprietor’s private 
land, unless it is proved to be such by 
satisfactory evidence of the nature des- 
cribed in sub-S. (1) or sub-S. (2).” 

Now it seems to me that a demise on 
the footing that the land demised is the 
proprietor’s private land is hardly an agree- 
ment or compromise within the mean- 
ing of the terms as used in para 2-A, but 
quite apart from any other consideration, 
it seems to me that the agreement or com- 
promise which the Revenue Officer is not 
to regard, is an agreement or compromise 
made before the Revenue Officer m a pro- 
ceeding connected With the record of rights 
and but for the difficulty arising from the 
comma being placed after the word “com- 
promise ” and not after the word “decree” 
I should feel inclined to hold that before a 
Revenue Officer disregards an agreement or 
compromise, he must be satisfied that it 
was obtained by collusion or fraud. 

The object of the new sub-section was, as 
the report of the Select Committee on the 
Bill of 1907 makes clear, to assert the prin- 
ciple that agreement or compromises made 
before a Revenue Officer should not be held 
to affect the rights of third parties. It was 
thought that the question whether the 
land is proprietor’s private land, affects not 
merely a tenant for the time being but 
also all future occupants of the lands 
and the Legislature considered it de- 
sirable to safeguard their interests as 
far as possible. But it is one thing to 
frame rules, for the guidance of Revenue 
Officers, it is another thing to tell the 
Civil Courts that they are not to regard 
as evidence that which is evidence under 
the Evidence Act. The last para, of 


S. 120 undoubtedly says that the Civil 
Court is to have regard to the rules laid 
down in S. 1 20 of the Bengal Tenancy Act 
for the guidance of the Revenue Officer 
whenever any question arises in a Civil 
Court as to whether land is or is not a 
proprietor’s private land but there is 
nothing in S. 120 which tells the Civil 
Courts definitely and clearly that they are 
to exclude from their consideration that 
which is relevant evidence under the Evi- 
dence Act, and which they are bound to re- 
gaid under S. 120 para. 2 of the Act. In 
my opinion the landlord is entitled to rely 
upon any evidence that may be produced 
to show the assertion of any title on his 
part and communicated to the tenant 
v/hether before the 2nd day of March 1883 
or after that date. All such evidence is 
relevant evidence under the Evidence Act 
and is admissible as such, though it may 
be that such evidence standing by itself 
will be of small value and will not induce 
the Courts to hold that the land claimej as 
proprietor’s private land is in fact the 
proprietor’s private land. If there is any 
evidence of an assertion of a title on the 
part of the landlord and communicated to 
the tenant before the 2nd day of March 
1883, the matter is conclusive under the 
Bengal Tenancy Act, but if the evidence is 
to the effect that there was an assertion of 
a title communicated to the tenant after 
the 2nd day of March 1883, that evidence 
will not be conclusive on the question 
whether the land claimed as zeratt is in 
fact zera?t land, although as I suggest, it 
is open to the Court to take .that evidence 
into consideration in coming to the con- 
clusion whether the land claimed as zeialt 
is in fact zeralt land. 

The dealings of the plaintiff or his pre- 
decessors-in- title with the disputed lands 
are as follows ; — 

In cr about the year 1843, the Raj settled 
certain lands including the lands set 
out in Sch. A annexed to the plaint with 
the Government for the purposes of a stud. 
There is evidence that the Government 
through its officers u^ed to grow oats on 
the lands demised and was in possession for 
about 30 years. In 1873, the Government 
surrendered these lands to the Raj. In the 
same year the Raj settled the Sch. A 
lands with one Mr. Fox by a lease from 
^873 to 1884. In 1884 the Raj granted 
another lease to Mr. Fox from 1884 to 
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1892. Sometime in 1891, in consideration 
of valuable services rendered by Mr. Fox 
to the Raj, the Raj conferred occupancy 
rights in the lands demised upon Mr. Fox. 
In 1895, tne Raj brought a suit, being suit 
No. 10 of 1895, against Mr. Fox for 
arrears of rent from 1299 to 1302. The 
Raj recovered a rent -decree as against 
Mr. Fox, and in execution of that decree 
caused the lands in dispute to be sold, and 
purchased the lands at the auction sale 
held on the 2nd of March 1896. The Raj 
then settled the Sch. A lands with one 
AUhouri Ram Adaraj Sin^h, from 1897 to 
1901. Meanwhile the Sch. B lands had 
come out of the water, and had become 
iit for cultivation, and in 1902 the Raj 
settled the disputed lands with Kesho 
Prasad Singh, the father of the defendants 
for 7 years from 1902 to 1908, and in 
1909 the Raj executed another lease in 
favour of the defendants which expired in 
1324. 

Now it Will appear that though the Uaj 
has not been in actual cultivating posses- 
sion of the lands from 1843, ii has always 
let out the lands for terms of years and 
that though the Government was in 
possession under the leases for about 30 
years, it was not suggested that any right 
of occupancy was acquired in the disputed 
lands by the Government. In the earlier 
documents the lands are described as 
diara lands ; and though diara lands are 
not by operation of law ceraiV' lands, there 
IS sufficient in the literature connected 
with the Bengal Tenancy Act to indicate 
that there were local customs in various 
parts of Bihar under which d/'ara lands 
were recognised as zerait lands. Indeed 
the papers which have been published 
under the authority of the Government 
relating to the Bengal Tenancy Act esta- 
blish that the Bihar Zemindars pressed 
before the Government the importance of 
saving such local customs as recognised 
lands as proprietor's private lands and the 
provisions in the Act saving the local 
customs was a concession to the Bihar 
Zemindars who contended that local cus- 
toms would in many places support their 
claim where they might otherwise fail to 
establish the zerciU character of the land. 
The Bengal Tenancy Act has certainly 
conferred special privileges on the land- 
lords in regard to the diara lands ; and it 
seems to me that, apart from any othpr 
consideration, the community may regard 


the diara land as the proprietor's privatel 
land, since it is not land in which any! 
tenancy rights have ever been exercised. I 
am of course not con idering the case 
where such land is identifiable with pre- 
viously existing tenancy lands,^ and of 
course I am not suggesting that such land, 
where it is not identifiable with previously 
existing tenancy lands, is by law proprie- 
tor’s private lands. All that I suggest 
is that it is likely that local customs may 
give such land to the landlord as zerait 
if it is not identifiable with previously 
existing tenancy land. I do not reg.\rd the 
history of the dealings of the disputed 
Inads by the Raj prior to the passing of 
the Bengal Tenancy Act as establishing 
the case of zerait ^ but I think that it makes 
the case of the plaintiff a probable one. 
It is quite certain that certain y up to the 
passing of the Bengal Tenancy Act, no 
one had claimed a right of occupancy in 
these lands although they were constantly 
let out to tenants. Mr. Fox himself was 
in possession of these lands from 1873 to 
1896. In 1891, the Raj solemnly confer- 
red upon Mr. Fox a right of occupancy in 
these lands. Now it will be noticed that 
in 1891 Mr. Fox had already been in posses- 
sion of the disputed lands for over 12 years ; 
and if a right of occupiucy could be 
acquired in these lands, Mr. Fox had cer- 
tainly acquired it. Now if Mr. Fox was 
aware of the fact that the Ian Is were not 
the proprietor’s private lands, it is certainly 
remarkable that he should have asked the 
Raj to confer a right of occupancy upon 
him in these lands. I shall have to consi- 
der the effect of the transaction by which 
the Raj recognised Mr. Fox as an occu- 
pancy tenant, and whether such recogni- 
tion had the effect of converting the zerait 
lands intoraiyati lands, but it is necessary 
at this stage to point out that the transac- 
tions between the Raj and Mr, Fox make 
the case of the plaintiff antecedently pro- 
bable. 

I now come to the actual evidence 
produced by the plaintiffs to establish the 
zerait character of the lands. The evi- 
dence consists of certain kabuliyats execut- 
ed in favour of the Raj and of the procee- 
dings in certain suits instituted by the 
defendants against Parbhu Upadhya and 
others. Exhibit 5 is the kabuliyat execu- 
ted by Mr. Fox in favour of the Raj on 
the 2 1st June 1883. By this document 
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Mr. Fox covenanted with the Raj that on 
the expiry of the lease the Raj would be 
entitled to the land as its seer zerait. In 
my opinion the declaration made by 
Mr. F(fx before the passing of the Bengal 
Tenancy Act is important evidence in 
favour of .the Raj, though the covenant 
would have been conclusive if the demise 
had taken place on or before the 2nd day 
of March 1883. The learned Subordinate 
Judge thought that the document was not 
properly proved, as only a certified copy 
was produced and neither the record- 
keeper nor the moharrir who made a 
search for the original was called to prove 
the loss of the original document, but the 
learned Subordinate Judge did not reject 
the document when it was tendered. 
P. W. No 5 has given some evidence in 
support of the plaintiff’s case that a 
search was made for the document. The 
objection of the learned Subordinate Judge 
is to %he mode of proof and not to the 
relevancy, and in my opinion it was the 
duty of the learned Subordinate Judge to 
reject the document if he thought that the 
proof was insufficient. If he had rejected 
the document on the ground that there 
was no proof as to the loss of the original, 
it would have been open to the plaintiff to 
adduce proper evidence to prove the loss 
'of the original document. That course 
was not adopted by the learned Subordi- 
nate Judge, and in my opinion the docu- 
ment having been admitted, it is not open 
to the defendants to contend that it was 
not properly admitted m evidence. 

The next document is a kdbnliyat exe- 
cuted by Kesho Prasad Singh, the father 
of the defendants, on* the 25th November 
1902. By this transaction the lands were 
specifically let out as zeriat land^, and the 
tenant acknowledged the demised lands 
to be zeriat lands. The other kahuliyat 
was executed by the defendants through 
their mother on the 8th December 1908. 
Here again the lands were specifically let 
out as zBriai land- In my opinion all these 
hahuUyats are undoubtedly evidence in 
favour of the plaintiff ; though I quite 
agree that if these kdbulfyats stood by 
themselves and if there was nothing else 
in the case, they would be quite insufficient 
for the purpose of establishing the plain- 
tiff’s case. I now come to the most impor- 
tant evidence in favour of the plaintiff. 
In 1910 the defendants had to institute 
certain suits against certain persons who 
1923 P—36 


were undoubtedly the tenants of the 
Dumraon Raj and who had encroached 
upon portions of the disputed lands atid 
asserted a right of occupancy in these 
lands. There were various criminal 
proceedings preliminary to the Civil suits, 
and it appears that in a proceeding under 
S. 107, Criminal Procedure Code, the 
present defendants were defeated. They 
accordingly filed suits to eject these persons 
from the disputed lands, and they alleged 
in their plaint that the lands were zeriat 
lands and were recognised as such by village 
custom. It was argued before us that it 
was wholly unnecessary for the defendants, 
who were the plaintiffs in those suits, to 
make a case that the lands were recoErnised 
by village custom as zeriat land-’, and that 
in any case the admission made on behalf 
of the defendants, who were then minors, 
ought not to bind them in this suit, and it 
was strongly insisted that a guardian can 
make no admission so as to bind Uie 
minors, if the admi-sion is prejudic'al to 
the interests of the minors. In my opinion 
the allegation was a necessary allegation 
and w as essential to the case of the defen- 
dants. It ^must be remembered that the 
persons against whom those suits were 
brought were undoubtedly the tenants of 
the Raj, and were actually in possession 
of the disputed lands. Their ca^e was that 
they had been properly inducted into the 
lands, and that they had acquired a right 
of occupancy in the lands. The defendants, 
the plaintiffs in those suits were in this 
difficulty that if those persons proved their 
settlement, the judgment of the Court 
would undoubtedly be in their favour, 
unless it could be shown that the rights of 
occupancy could not be acquired in these 
lands. It wa-, therefore, necessary for them 
to allege and prove that the lands were 
zeriat lands in which rights of occupancy 
could not be acquired Nor do 1 look upon 
the allegations as admissions which should 
not bind the minors. An admission which 
ought not to bind a minor is an admission 
suggesting an inference which prejudices 
the case of the minors in the proceeding 
in which the admi‘^sion is made. But 
though the allegations made in those suits 
are undoubtedly prejudicial to the defend- 
ants in this suit, they were made in their 
interests in those suits and, as 1 have said, 
th^y were essential to the success of their 
suits. 
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It was then suggested that those allega- 
tions were introduced into the plaints in 
the interest erf the Paj by Brahamdeo 
Singh who was the tehsildar of the Raj 
and was the karpardaz of the defendants. 
Not only is there not an iota of evidence 
in support of this allegation, but the sur- 
rounding circumstances are wholly in 
favour of the plaintiff. The Raj was then 
in the charge of the Court of Wards, and 
it is improbable that the Collector should 
have entered into a fraudulent conspiracy 
with Brahamdeo Singh for the purpose of 
establishing the zerait character of the 
lands. In my opinion, the allegations made 
by the defendants in those suits strongly 
support the case of the plaintiff that the 
disputed lands are recognised by village 
custom as proprietor's private lands. 

Ex. 7 is the judgment of the Subordinate 
Judge in those suits and it shows, not only 
that an issue was raised on the question 
whether the lands claimed in those suits 
were zerait lands, but that the Court held 
that “at the time of the stud and before 
tha^, the lands were strictly zerait". No 
doubt the Court also held that Mr. Fox 
had acquired a right of occupancy in those 
lands ; but the finding of the Court is defi- 
nite that the lands were initially zerait 
and were undoubtedly zerait at the time of 
the passing of the Bengal Tenancy Act. 
I shall presently consider the effect of the 
transaction by which the Raj recognised 
Mr. Fox as an occupancy tenant; but it is 
necessary to point out at this stage that 
not only did the defendants make the defi- 
nite case that the lands were the zerait of 
the Raj but that the Court found in favour 
of the defendants and gave them a decree 
for possession on the footing that the lands 
were initially the zerait of the Raj. In 
my opinion the plaints filed by the defend- 
ants in those suits Exs. 6, 6a, 6b, and 6c, 
the judgment delivered by the Subordinate 
Judge in those suits, Ex. 7 together with 
the hahuliyati Exs. 2, 3 and 5, are suffi- 
cient for ihe purpose of establishing the 
plaintiff's case that the disputed lands are 
the proprietor’s private lands in which the 
defendants could not acquire a right of 
occupancy. 

Now how do the defendants meet the 
case of the plaintiffs ? They have avid need 
no evidence whatsoever, either oral ^or 
documentary; but they contend that the 
transaction by which the Raj conferred the 


status of occupancy tenant on Mr. Fox 
operated as a conversion of the zerait land 
into raiyati land, if the land was ever the 
zerait land of the proprietor, which of 
course they dispute. They strongly rely 
upon the act of the Raj in conferring the 
status of an occupancy tenant upon 
Mr. Fox and upon the fact that the Raj sued 
Mr. Fox as an occupancy tenant ; and they 
contend that the whole transaction, ending 
with the purchase of the occupancy hold- 
ing by the Raj, shows that the Raj lost 
its title to the land as zerait land by treat- 
ing it as raiyati land. 

Mr. P. K. Sen, to whom we are much 
indebted for h is very interesting argument, 
contends, on the other hand, that an occu- 
pancy right is the creature of statute and 
that such right could not be conferred on 
Mr. Fox and that the transaction was 
wholly ineffectual so as to bring that right 
into existence. He also contends that 
there is no foundation for the argument 
that the Raj by its conduct threw the 
zerait land into the stock of raiyati land, 
and that, assuming that the transaction 
was valid in so far as it conferred a right 
of occupancy in the lands upon Mr. Fox, 
its effect was not to convert the land into 
raiyati land, though it may be that Mr. 
Fox and all persons claiming through him 
might have defended their title as occu- 
pancy tenants against any attempt on the 
part of the Raj to eject them. The argu- 
meut raises the question whether a grant 
by the landlord is recognised by the statute 
as one of the modes by which occupancy 
rights are brought into existence. The 
regulations of the Bengal Code dealt with 
only two classes of raiyats, the hhudhash^, 
The hhudJeasht raiyat of the 
Regulations was a cultivator who held 
lands as an agriculturist in the village in 
which he had his fixed residence. It is 
unnecessary to enter into an investigation 
as to the origin of these raiyats ; but it is 
more or less accepted now that a hhud- 
haeht raiyat was a member of the com- 
munity comprising the village, cultivat- 
ing land of the village, haying his 
homestead in the village. It is quite 
certain that his rights w ere not acquired 
by the contract between him and the land- 
lord, but were inherent in his status, and 
that the status was acquired by residence 
and not by any grant. A paikasi raiyat 
on the other hand was a tenant who held 
the land in one village residing in another. 
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His rights were such as were conferred on 
him by contract. He had no status, and 
the Bengal Regulations did not attempt to 
afford any protection to him and he was 
liable k> be ejected at the end of any agri- 
cultural year, or at the termination of his 
lease. This was the position when Act X of 
1859 came into operation. Itabolished the 
distinction between khudkasht md^aikast 
raiyats, and brought into existence three 
classes of tenants, namely, (l)raiyats hold- 
ing at fixed rent from the lime of the 
permanent settlement, (2) raiyats holding 
land for periods exceeding 1 2 years who 
for the first time were called occupancy 
raiyats and (3) non-occupancy raiyats 
holding for periods of less than 12 years 
The hhudkashi raiyats fell within either 
the first or the second class ; but it is 
obvious that, the legislature having deli- 
berately made up its mind not to apply the 
test of residency, the Act operated as a 
great hardship on raiyats who were un- 
doubtedly resident raiyats but who had 
not completed their 12 years of residence 
or who had been shifted from holding so 
as to prevent them from acquiring the 
status of occupancy tenants. But even 
under Act X of 1859 the rights of occu- 
pancy were the incidents of status, the 
status acquired by cultivating the land for 
12 years and paying the rent payable on 
account of the same. There is no sugges- 
tion in Act X of 1859 that such a status 
could be conferred by grants ; and indeed 
in the long and careful investigation that 
took place preliminary to the introduction 
of the Bengal Tenancy Act, it was ascer- 
tained that “the law”, that is to say the 
law up to the passing of the Bengal 
Tenancy Act, ‘‘was silent as to the acquisi- 
tion of such rights by contract” (see 
paragraph 36 of the Rent Commissioner’s 
report). It is important to remember that 
provision was made in S. 48 of the Draft 
Bill of Sir Ashley Eden for acquisition of 
occupancy rights by grant, but that the 
Act as finally passed did not contain such 
a provision. In this connection it is inter- 
esting to turn to the letter No. 972-T, 
dated the 27th September 1883, from the 
officiating Secretary to the Government of 
Bengal, Revenue Department, to the 
Secretary to the Government of India, 
Legislative Department. This letter will be 
found at page 215 of the “Selection front 
Papers relating to the Bengal Tenancy 


Act, 1885,” published by the Bengal 
Secretariat Press, and the passage which I 
am reading will be found in para. 12 of the 
letter, at p. 223.. Dealing with S. 48 of 
the Draft Bill and with the objection to 
the retention thereof in the statute book, 
the Bengal Government said as follows : 

With regard to S. 48, the Government 
of India will perceive from the local reports 
that soine officers oppose the retention of 
the section in the Bill, because for instance 
it might be made the means of depreciating 
the value of an estate sold for arrears of 
revenue. To this view by itself the 
Lieutenant-Governor does not attach much 
importance, because the .establishment of a 
substantial peasant proprietary should en- 
hance, and not depreciate, the value of an 
estate. There are risks, however, connect- 
ed with the concession of such a power, 
inasmuch as it might be used as a means of 
bargaining by zemindars with parties 
whom they wished to favour on receipt of 
valuable consideration, and of defeating Ac- 
crual of the right of occupancy of the 
rightful cultivator who may have been in 
possession for 10 or 11 years. Mr. Rivers 
Thompson agrees with the Hon. Mr. 
Reynolds in thinking that the occupancy 
right, being inherent in the status of the 
raiyat, is not the landlord’s right to grant ; 
and further, that no necessity has b^on 
made out for introducing into the Bill a 
principle which is foreign , to the law of 
Bengal”. 

I now come to the Bengal Tenancy Act 
and in dealing with the relevant sections of 
the Bengal Tenancy Act, it will be neces- 
sary to bear in mind that the acquisition 
of occupancy rights by grant was, up to the 
passing of the Bengal Tenancy Act, foreign 
to the law of Bengal. S. 19 of the Act 
runs as follows : 

“Every raiyat who immediately before the 
commencement of this Act or the Bengal 
Tenancy Amendment Act 1907 has, by the 
operation of any enactment, by custom, or 
otherwise, a right of occupancy in any 
land, shall, when that Actor the Bengal 
Tenancy (Amendment Act, 1907, comes 
into force, have a right of occupancy in 
that land”. 

This section does no more than save and 
preserve such rights of occupancy as were 
already acquired either by the operation of 
agy enactment, or by custom or otherwise, 
and it certainly does not provide a WW 
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mode for acquisition of such rights. It 
was contended before us that the use of the 
word “otherwise” is sufficient to show that, 
in the view of the Legislature, there 
existed modes for acquisition of occupancy 
rights other than by the operation of any 
enactment or by custom. The argument 
in my opinion ignores the method univer- 
sally adopted by the Legislature when it 
has to save and conserve rights already 
acquired before a particular legislation is 
introduced. The Bengal Tenancy Act does 
not pretend to enumerate the different 
modes by which rights ot occupancy could 
be acquired at the time when the Act came 
into force; it merely saves such rights as 
had already been acquired. If such rights 
had been acquired by any person by grant 
at the time when the Bengal Tenancy Act 
came into operation, they were undoubt- 
edly saved by S. 19 ; but in order to deter- 
mine wtiether such a right could be acquir- 
ed by grant, we have to go to the law as 
it Existed prior to the passing of the Bengal 
Tenancy Act, and I think that I have 
shown that acquisition of occupancy rights 
by giant were wholly foreign to the law of 
Bengal. 

S. 19, as I have said, saves and preser- 
ves such rights as were in existence at the 
time when the Bengal Tenancy Act came 
into operation. Ss. 20 and 21 are an 
attempt to rehabilitate the UhudMasht or 
re^ident raiyat of the Bengal Regulations. 
S. 20 brings into existence a new raiyat 
called the settled raiyat and it provides that 
“every person who, for a period of 12 years, 
whether wholly or partly before or after 
the commencement of the Act, has conti- 
nuously held as a raiyat land situate in any 
village, whether under a lease or otherwise, 
shall be deemed to have become, on the 
expiration of that period, a settled raiyat 
of that village.” 

The different paragraphs of S. 20 made 
great changes in the Rent Law as it existed 
at the time when the Bengal Tenancy Act 
came into operation; but it is necessary to 
remember that it is the occupation of the 
land in the village for 12 years, whether 
by himself or by his heirs, that conferred 
upon the person the status of a settled 
raiyat. S. 21 provided that “every person 
who is a settled raiyat of a village within 
tbe^ meaning of S. 20 shall have a right of 
occupancy in all lands for ^he time being 
b^ld-by raiyat in that villap.” 


Now there is nothing in either S. 20 or 
S. 21 or in any other section in the Bengal 
Tenancy Act which provides that a right 
of occupancy can be acquired either by 
grant or by contract. It was insisted that 
it is part of the general law that a peison 
may make a grant of his property if he 
chooses, and we were asked to consider 
whether there is anything in the Bengal 
Tenancy Act which takes away from the 
landlord the right to make a grant of his 
property in favour of a tenant. The reply 
IS that a grant can only operate on pro- 
perty in existence and that until the right 
itself is acquired there is no property in 
the contemplation of law on which the 
grant can possibly operate. In my opinion 
an occupancy right is inherent in the status 
of the raiyat and is not the landlord’s 
right to grant. 

In this view the transaction between the 
Raj and Mi. Fox did not operate to bring 
into existence in favour of Mr. Fox a right 
of occupancy in this land ; but conceding 
that the status could in law and was in 
fact conferred on Mr. Fox, I do not think 
that there is any warrant for the view that 
by such grant the character of the land 
was changed. There is certainly no 
warrant for this view in the Bengal 
Tenancy Act The argument proceeds, as 
it must proceed, on the admission that the 
disputed land was initially zeraU and was 
26 f a/f at the time when .the Bengal Tenancy 
Act came into operation. The whole object 
of the Bengal Tenancy Act was to pre- 
vent the landlord from increasing the stock 
of zerait^ land in existence at the time the 
Bengal Tenancy Act came into operation ; 
but there is no indication in the Act itself 
that if, as a result of the bounty of the 
landlord, a person acquires a right of occu- 
pancy in the zetait land, there is, as a 
consequence of such bounty, the conver- 
sion of zerait land into raiyati land It was 
argued that the Raj purchased the land as 
raiyati land in execution of its decree 
against Mr. Fox. That may be so, but the 
effect of acquisition of Mr. Fox’s right by 
the Raj was that the entire interest of the 
Raj ^nd of Mr. Fox in the disputed land 
became united in the Raj and under S. 22 
(1) of the Act, the Raj would have no right 
to hold the land as a tenant but could only 
hold it as a proprietor. It is quite true 
that ordinarily when a landlord purchases 
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occupancy holdings of the tenants he 
holds them, not as zerait but, to use a 
term well known to the revenue officeis, 
as bakshf] but that is because the land- 
lord is finable to show that the lands were 
at any time the proprietor’s private land ; 
and the law does not permit him to in- 
crease his stock of land. But the 

case is entirely different where the lands 
were initially zerait. It may be that for 
a time they were severed from the parent 
'.tock ; but there is no reason whatever 
why the land should not come back to the 
original stock when the proprietor recovers 
those lands. 

In 'my opinion whenever the question 
is raised as to the character of the 
land purchased by the landlord from 
the tenant, the enquiry must be direcied 
to ascertain the original character of the 
land. If it was initially raiyati land, the 
landlord, in getting khas possession, cannot 
treat it as his zerait ; for to permit him to 
do i-o would be to allow him to increase 
his stock of zerait land, which it • was the 
object of the Bengal Tenancy Act to 
prevent. But where it is proved that the 
land was zerait land within the meaning 
of S. 120 of the Bengal Tenancy Act, the 
land, on coming into the khas possession 
of the landlord, reg^iins the character which 
it once possessed. 

In my opinion the transaction 
by which the Kaj conferred occu- 
pancy rights in- the disputed lands dichnot 
have the effect of converting the zerait 
lands into raiyati lands. That being so, 
the defendants have not acquired the right 
of occupancy in these lauds as it is con- 
ceded that their tenancy began with a 
lease for years, 

I would accordingly allow this appeal, 
set aside the judgment and decree passed 
by the Court below, and give the plaintiff 
a decree for possession of the disputed 
lands with mesne profits and costs through- 
out. 

Kulwant Sahay, J. I agree. 

A^p^al all owed • 
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Mullick and Bucknill, JJ. 

The Great Indian Peninsular Railway 
Company — Ap pellants 

v. 

Jit an Earn Nirmal Ram — Respondents 
Civ. Rev. No. 236 of 1922, decided on 
31st January, 1923, again^t a decision of Se- 
cond Sub. J., Gaya, dated 27th March, 1922. 

(a) Contract Act^ Se. 151 and 152 — Railway 
Act, S, 72J' 

A suit by consignor for compensation for 
non-delivery is not a suit in tort ; it is a suit 
m contract. It*. 286, 0, 1.) 

(b) Railway 8 Act, 8, 7 2 -•Risk note B— Com- 
pensation fornon-delivery— Question o/onu8 dis* 
oussed* 

Upon the special contract under Bisk note B 
the burden of proof lies iu the first instance 
upon the defendants companies, that is to say, 
they must first prove that there was such loss 
as is contemplated by the first part of the risk 
note, and when they have done so, the onus 
will be shifted upon the plaintiff to show that 
the loss is due to the wilful neglect of the de- 
fendants or their servants as provided in the 
latter part. Tho risk note will apply not o8ly 
when the goods have been lost by the bailee 
in the sense that he cannot trace them but 
also when they are lost to the owner because 
the bailee fails to deliver them to him in breach 
of his contract for any reason whaisoever ; by 
merely suing for compensationfor non-delivery 
the plaintiff cannot take the case out of the 
risk note. Bisk note B is harsh. But it may 
perhaps be not inequitable inasmuch as the 
trader eutefs into the contract with his eyes 
open and in consideration of a cheaper rate 
but it caun t be denied that be undertakes in 
most instances a crushing and almost insupera- 
ble burden. Where the plaintiff admits in his 
plaint that the goods have been lost and as the 
defendant does not in any way repudiate the 
contract but on the contrary seta up the risk 
note in defence. 

Held, no presumption can arise that the 
goods are still in bis possession simply because 
he says that he cannot give any account of the 
manner in which they have disappeared, When 
the question is whether the plaintiff has satis- 
fied the burden which rests upon him to show 
that the loss has been caused by the wilful 
neglect of the defendant company, the quantum 
of evidence required for this purpose must 
necessarily vary according to the nature of 
the goods. (Case law discussed.) 

IP. 287, Cs. 1, 2 ; P. 289, Os. J, 2.] 

(o) Contract '■^Construction-^ Exception and 
proviso - Mode of proof is laid down* 

The general rule is, that where a contract 
contains an exception and a proviso, the party 
who desires to take the benefit of the former 
must not only plead it bat prove it, and that 
when that has been done, the other party who 
desires to take the benefit of the proviso, which 
is in reality an extensive covenant by way of 
deieasanoe must prove that the subject-^ttef 
js jjot within the exception. [P. 289, C. 2.^ 
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2^. C. Sinha and S. N. Bo^c — for Peti* 
tioners. 

jS. Dayal and Brijhishore Praehad — for 
Opposite Party. 

Mullick. J. : — The plaintiff filed the 
suit out of which the present application 
arises, in the Court of the Subordinate 
Judge of Gaya, alleging that on the 22nd 
October 1920, his agent at Bombay deli- 
vered to the first party defendants, the 
Great Indian Peninsular Railway Com- 
pany, seven bales of twists for despatch 
by goods tram to Gaya, a station belong- 
ing to the second party defendants, the 
East Indian Railway Company, that out 
of these bales one bale valued at 
Rs. 406-4-0 was not delivered at Ga^a, 
and that the plaintiff believes that it was 
lost within the jurisdiction of the second 
party defendants. He accordingly claims 
for the value of the goods and for the 
estimated profits and for interest, a total 
supi of Rs. 485 as compensation. 

At the trial the plaintiff did not press 
his claim against the second party defend- 
ants. The suit therefore proceeded against 
the first party defendants only who, 
among other things, pleaded that as the 
goods were booked at owner’s risk under 
a risk note in form B as prescribed in the 
Indian Railways Act the plaintiff was not 
entitled to any compensation at all. They 
further contended that there was no wil- 
ful neglect on their part or theft by any 
of their servants. 

The Subordinate Judge held that as the 
suit was one for compensation for non- 
delivery of goods he was bound by the 
decision of a Judge of this Court m Eabt 
IndianRa'ikcay Co. V. Ajudya Prasad (1) 
and he decreed the claim less the sum of 
Rs. 40 claimed for profits, that is to say, 
he gave a decree for Rs. 445 exclusive of 
costs. 

The present application is made undfir 
section 25 of the Provincial Small Cause 
Courts Act by the first party defendants. 

It is clear that this is not a suit in tort; 
it is a suit in contract and the only ques- 
tion is what is the liability of the defend- 
ant carrier. 

Under Ss- 151 and 152 of the Indian 
Contract Act read with S. 72 of the Indian 
Railways Act the liability of the Railway 
Administration for the loss, destruction, 

.. _ 0 . 160 * 49 L cTiuS. 


or deterioration of goods delivered to the 
Administration to be carried by railway is 
that of an ordinary bailee ; that is to ray, 
if the Railway Administration take as 
much care of the goods bailed to Uiem as 
a man of ordinary prudence would under 
similar circumstances take of his own goods 
of the same bulk, quality and value as the 
goods bailed, they will not, in the absence 
of special contract, be responsible for the 
loss, destruction or deterioration of the 
goods 

S. 161 of the Indian Contract Act pre- 
scribes that if by the default of the bailee 
the goods are not returned, delivered or 
tendered at the proper time, the bailee is 
responsible to the bailor for any loss, 
destruction or deterioration of goods from 
that time. 

Further the Indian Railways Act of 1890 
by repealing Ss. 7 and 10 of the Carriers 
Act (Act III of 1865) and by also enacting 
in S. 72 (3) that nothing in the common 
law of England or in the Carriers Act of 
1865 regarding the responsibility of com- 
mon carriers with respect to the carriage 
of animals or goods shall affect the res- 
ponsibility of a Railway Administration, 
leaves no room for doubt that the liability 
of the Railway Company must be measur- 
ed and determined solely by the tests 
formulated in Ss. 151 and 152 of the 
Indian Contract Act. 

The onu$^ therefore, being upon the 
bailee to show that he is exonerated from 
the liability for loss to the bailor. The 
question is whether there is any special 
contract here which relieves him from such 
liability. 

The bailee pleads such a contract 
namely the risk note in form B, the execu- 
tion of which by the consignor has been 
established. It is in the form prescribed 
by the Indian Railways Act, and, the 
material portion runs as follows : — 

“ Risk Note Form B*’ 

I the undersigned do in consideration of 
such lower charge agree and undertake to 
hold the said Railway Administration 
harmless and free from responsibility for 
any losS, destruction, or deterioration of or 
damage to the said consignment from any 
case whatsoever except for the loss of a 
complete consignment or of one or more 
complete p^cltages forming part of a con- 
signment due either to the wilful neglect 
of the Railway Administration or to theft 
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by or to the wilful neglect of its servants, 
provided that the term wilful neglect be 
not held to include fire, robbery from a run- 
ning train, or any other unforeseen event 
or accident.** 

It is clear that upon this special con- 
tract the burden of proof lies in the first 
instance upon the defendants, that is to 
say, they must first prove that there was 
such loss as is contemplated by the first 
part of the risk note, and when they have 
done so the onus will be shifted upon the 
plaintiff to show that the loss is due to the 
wilful neglect of the defendants of their 
servants as provided in the latter part. 

An attempt had been made to show 
that by suing for compensation for non- 
delivery, the plaintiff has taken the case 
out of the risk note which applies only to 
loss by the bailee and involves the notion 
of an involuntary or unwilling parting with 
the thing with reference to which the 
word is used, and that the goods cannot be 
said to be lost if the carrier detains them 
wrongfully or wilfully or negligently deli- 
vers them to another. Reliance is placed 
for this view upon Mar r it v. North Eastern 
Bailway Go. (2), Ohanga Mai v. B. N. W> 
By* Go* (3). 

Now the English decisions do not apply 
because they are based either upon the 
common law or the English Carriers* Act 
and are not in pari materia with the Indian 
Railways Act, and as for Ohanga Mai v. 
B. N* W. By* Co. (5) the point for decision 
there was whether the period of limitation 
was governed by Art 30 or Art. 31 of Sch. 
II of the Indian Limitation Act of 1908 
which enactment also was not in pari 
materia. 

Moreover, Ohanga MaVs case has now 
been overruled ; in that case a Division of 
the Punjab Chief Court held that the term 
“Loss” m Art. 30 of the Indian Limitation 
Act, Sch. II, contemplates an actual losing 
of the goods by the carrier himself, and, 
therefore, when the carrier delivers the 
goods to a wrong person it cannot be said 
that he has lost the goods ; and they also 
held that Art. 31 did not apply because 
misdelivery was not non-delivery. But 
the recent Full Bench decision of the same 
Court in Hill Sawyers ^ Go. v. The Secre^ 


(2) U876) 1 QB.D. 802-45 L J Q.B. 289-84 
L.T. 940*24 W. R. 386. 

(3) 6 P, R, X897. 


tary of State (4) is authority for the view 
that misdelivery is loss within the terms of 
S. 80 of the Indian Railways Act, and it 
suppoitsthe view that the lo s referred to 
in S. 72 and other relevant sections of 
Ch V^II of the Indian Railways Act is the 
loss suffered by the consignor or the true 
owner whether such loss occurred by rea- 
son of n^isdelivery or non-delivery. 

To the same effect are M. 8c S. M. By. 
Oo. V. Har^das Banamalidas (5), M.SfS.M. 
By. Co. V. Mattai Suhha Bao (6) and G. T. 
V. By. V. Bamachandra Jagannath (7). 

It has been argued that if loss to the 
owner was meant, then there was no neces- 
sity for any reference to liability for 
destruction of the goods. This is true. 
Destruction must always be included in 
loss and the draftsmen of the risknote has 
merely availed himself of the device of 
first stating the generality and then with- 
out prejudice thereto reciting the particu- 
lars. The word destruction is surplusjtge 
but it does not alter the sense. In my 
opinion, therefore, the risk note will apply 
not only when the goods have been lost 
by the bailee in the sense that he canno: 
trace them but also when they are lost lo 
the owner because the bailee fails to deliver 
them to him in breach of his contract for 
any reason whatsoever, and I cannot admit 
that by merely suing for compensation for 
non-delivery the plaintiff can take the case 
Out of the risknote. He seeks, however, to 
ground an argument on Art. 31 of Sch, II 
of the Indian Limitation Act and points 
out that if “non-delivery** had been inclu- 
ded in “loss** there would have been no 
necessity for amending this article in 1899, 
so as to cover both non-delivery and delay 
in delivery. Apart from the objection 
that the Indian Limitation Act can afford 
no guide for construing the Indian Rail- 
ways Act, there was clearly some neces- 
sity for the amendment as the object of 
the legislature was to prescribe the 
same period of limitation for claims for 
non-delivery as Art. 30 which referred 
to suits against carriers for losing goods 


(4) A l.R 1921 Lah. 1-2 Lah. 183. 

(6) (1918) 41 Mad. 871-35 M.L J. 35-24 
M.L.T. 38-49 LC. 69-8 L. W. 340. 

(6) (1920) 43 Mad. 617-88M L.J. 360«(in*i0) 
M. W. N. 198-11 L.W. 858 = 65 I.C. 764 = 
28 M.Ii T. 49. 

^7) (1919) 43 Bom. 386-21 Bom. L. R* 6*49 
1. C. 896, 
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and which could not cover suits for non- 
delivery. 

Although in the present case theEn^li^h 
authorities cannot be of great assistance, 
there is one recent case which is both 
pertinent and instructive. I refer to 
Smitht Ltd, V. Great Western JRaUway Oo. 
(8). In that case six pairs of boots were 
forwarded in a package weighing 19 lb?, 
for carriage by railway from Birmingham 
toWi’ton The parcel was consigned to 
the defendant railway company but was 
not delivered. The risknote ran as folio as: 
“ In consideration of your charging su( h 
lower rate we agree to relieve you from all 
liability for loss, damage, misconveyance, 
misdelivery, delay or detention of or to 
such goods except upon proof that such 
loss, damage, misconveyance, misdelivery, 
delay, or detention arose from thew lful 
misconduct of your servants **. The Rail- 
way Company declined to account for the 
loss, and the appeal Court held that such 
refusal did not Justify the Court in infer- 
ring that the loss arose from the wilful 
misconduct of the defendant's servants. 
That decision was approved by the House 
of Lords and the following passage in the 
judgment of Lord Buckma<-ter in (1922) 
A.C. 178 might almost have been delivered 
in respect of the present risknote. “It 
has been suggested on the part of the ap- 
pellant that it mu^it be read as though it 
contained exceptions in favour of the ‘Rail- 
way Company with a proviso reserving to 
the consignor rights in a certain event and 
that it was consequently incumbent upon 
them to prove that the goods had disap- 
peared owing to the specified facts and 
when that was proved it would become 
necessary for the consignor to establish 
that he had the benefit of the proviso, or 
in other words that the loss had arisen 
owing to the wilful conduct of the com- 
pany's servants. I am unable so to regard 
this clause ; it is in my opinion a clause 
which throws upon the trader, before he 
can recover for c4^ny of the goods, the burden 
of proving in the first instance that the 
loss sustained arose from the wilful mis- 
conduct of the company's servants. It is 
perfectly true that this results in holding 
that the apparent protection afforded to 
the trader is really illusory; it practically 
gives him no protection at all, for it is 
often impossible for a trader to know what 


it is that has caused the loss of his goods 
between the time when he delivered them 
into the hands of the railway company's 
servants and the time when they ought to 
have been delivered at the other «end of 
the journey. The explanation of the loss 
is often within the exclusive knowledge of 
the railway company, and for the trader 
to be compelled to prove that it was due 
to Wilful misconduct on the part of the 
Railway Company’s servants, is to call 
upon him to establish something which it 
may be almost impossible for him to prove. 
Nonetheless, that is ‘the burden that he 
has undertaken, and the question is 
whether in this case he has afforded any 
evidence which calls for an answer on the 
part of the Railway Company’’. Both 
in the Court of Appeal and in the House of 
Lords the plaintiffs Smith & Co. s'rongly 
relied on Cnrran v. Midh^id Gr^ai Wef^tern 
IxaHwan Co. of Irel md (9) and contended 
that there was a prima facte presumption 
that the goods were in the possession of 
the carrier till he showed the contrary and 
that the unexplained detention would be 
wilful misconduct for which an action 
would lie, Now, in Curran's case the 
Railway Company under lOok to carry 
some pigs from Sligo to Manchester and 
failed to deliver some of them. There 
was a ri«knote which recited that the 
company shall be free from liability in- 
eluding liability for loss, injury or delay 
unless such injury or delay shall be 
occasion'^d by the intention or wilful 
neglect or misconduct of their servants 
and the Court held that burden of proof 
was on the defendant and the inference 
from non-delivery and refusal to give any 
explanation was that the pigs were still in 
the possession of the defendant and that 
there was wilful misconduct. In discuss- 
ing this case Lord Buckmastet pro- 
ceeded as follows : — Now, my Lords 
in that case there had been no answer 
given at all on the part of the Railway 
company to the request for information as 
to what had happened, but in the present 
case the evidence that was before the 
learned County Court Judge included the 
answers to interrogatories, in which the 
defendant company bad said that they 
had no knowledge as to whether the goods 
had been handed to them at Wilton, and 


(8) (1921) 2 K. B. 237. 


(9) II Irish Reports 183. 
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they believed that the same were lost and 
never arrived at Wilton It is impossible to 
place such evidence on an exact parallel 
with the evidence which warranted tbe 
Chief Baaon in assuming the possession of 
the pigs as a fact in the custoJy of the 
defendants, and then inferring from that 
possession that the refusal to give any 
explanation of their whereabouts or their 
existence was an act of wilful misconduct. 
My Lords, I desire to say nothing further 
about that authority, because for these 
reasons I do not think that it deals with 
the same facts as those in the piesent case, 
and it may be that on some later occasion 
the actual words of that judgment may 
come up for consideration.** Lord 
Sumner and Lord Wrenbury following 
Lord Buckmaster agreed that if it were 
necessary to discuss Curran’s case on any 
future occasion it would have to be ex- 
amined with great care. 

In my opinion Risk note B is no less 
harsh than that to which Lord Buck- 
master was referring. It may perhaps be 
not inequitable inasmuch as the trader 
enters into the contract with his eyes open 
and in consideration of a cheaper rate but 
it cannot be denied that he undertakes in 
most instances a crushing and almost 
in^upeiable burden. 

The learned Vakil for the plaintiff next 
takes a point for which there is some 
recent authority. He urges that it is not 
sufficient for the defendant to plead, he 
must call evidence to satisfy the Court 
that the goods are not still in the posses- 
sion of the defendant and in support, he 
cites Ghelahhai Punsi v. E. J. 12//. Go, (10) 
and Jamfinada^ Baldevalas v. Burma 
BaU'va;f Go.., Ltd. (11). It is true that in 
both these cases the Court held that 
a mere pleading was not sufficient, 
but with very great respect X think 
that the decisions were based on the 
authority of Curran’s case which was 
distinguished if not doubted by the House 
of Lords in Smith v. The Great Western 
Railway (8\ Indeed the matter really does 
not turn on evidence. It is a question of 
the construction of the Risk note, and if, 
loss due to non-delivery is covered bv the 
document then there is an end of the 
matter and nothing further is required 

(10) (1921) 46 Bom. 1201«63 I. C. 241-23 

Bom. L R. 626. 

(11) 64 I C. 896. 

1923 P--^37 


from the defendant. The general rule is, 
that where a contract contains an excep- 
tion and a proviso, the parly who desires 
to take the benefit of the former must not 
only plead it but prove it, and that when 
that has been done, the other party, who 
desires to take tbe benefit of the proviso, 
which is in reality an extensive covenant 
by way of defea<^ance, must prove that the 
subject-matter is not within the exception. 
That, however, is not the position in the 
present case. 

Moreover, in the present case the plain- 
tiff admits in his plaint that the goods 
have been lost and as the defendant does 
not in any way repudiate the contract but 
on the contrary sets up the risk note in 
his defence, no presumption can arise that 
the goods are still in his possession simply 
because he says that he cannot give any 
account of the manner in which they have’ 
disappeared. 

The question that remains, therefore, is 
has the plaintiff satisfied the burdep 
which rests upon him to show that the loss 
has b^en caused by the wilful neglect of 
the deferdant. The quanrum of evidence 
required for this purpose mu‘?t necessarily 
vary according to the nature of the goods, 
audit has been observed elsewhere that 
the loss of an elephant might be difficult to 
explain except on the hypothesis that there 
had been wilful neglect ; but in the present 
case our task is simplified because there is 
clear and apparently reliable evidence that 
while the goods were lying on the platform 
at Bombay the plaintiff’s agent asked a 
subordinate in the service of the first party 
defendants to remove them into the 
godown but was told in reply that after a 
railway receipt had been given to the con- 
signor he had no business to make any 
such request. There is also evidence that 
after the institution of the suit a goods 
clerk informed the plaintiff that one of the 
bales had not been despatched. There is 
no rebutting evidence on the side of the 
defendants and, in my opinion it has been 
established that there was wilful neglect 
on their part and therefore the plaintiff is 
entitled to a decree. 

The application will, therefore, be 
dismissed with costs. As this is a case 
which has been argued at more than 
ordinary length, w^e assess the hearing fee 
at 10 gold mohurs. 

l^ucknill, J. : — I agree. 

Application dismissed* 
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Das and Kulwant Sahay, JJ. 

Lal B'lhan Singh and others — (Plain* 
tiffs) Appellants. 

V. 

Our Prasad Singh and o/Aer®*- (Defen- 
dants) Respondents. 

F. A. No. 101 of 1920, decided on 31st 
January, 1923, from the original decree, 
2nd Court, Sub. J , Monghyr, dated 21st 
January 1920. 

Civil P. (7., S, 11 — Same parties — Prior mort- 
gagee impleaded by puisne mortgagee asserting 
himself to he prior — Deft* filing written statement 
only — Decree operates «« res-judicata. 

Defendaot puisne mortgagee made plaintiff 
prior mortgagee a party to his mortgage suit 
and set up a plea that he was the prior mort- 
gagee. Plaintiff did nothing beyond making a 
written statcMiient, to prove that he was prior 
mortgagee. Decree directed that, in the event 
the defendants in that suit including the 
present plaintiff failed to pay the decree 
amount, the property be sold. 

Heldthe decreeopc rated as res judicata against 
plaintiff in his suit on his mortgagee. 

^ [P.291, C. l.| 

S* M. Miillich for Quru Saran — for 
Appellants. 

K P Jayaswal and Bimlaoharan Sinha — 
for Respondents 

Kulwant Sahay, J.:— This is an 
appeal by the plaintiffs against a decree of 
the Subordinate Judge of Monghyr dismis- 
sing their suit to enforce a mortgage bond. 
The bond is dated the 1st November, 1903 
and it was executed by the defendants 
Nos. 1 and 2 and one Hargobind Prasad 
Singh father of the defendants Nos. 5 and 

6 in favour of Amrit Singh and Uzir Singh 
whose heirs and representatives the 
plaintiffs are, for a sum of Rs. 2,000. The 
property mortgaged therein was a 2 annas 

7 dams 10 cowries 11 bouris share of 
village Astbawan. Defendants 3 to 6 are 
the members of the family of defendants 
1 and 2 and defendants 7 to 15 are alleged 
to be subsequent purchasers or mortgagees. 
The suit was contested by the defendant 
No. 11 and by the guardian ad-lHemot 
defendant No. 6. The other defendants 
did not appear. We are in this appeal 
concerned only with the defendant No. 11 
who raised various pleas in bar of the 
suit, the principal pleas being that the 
suit was barred by res judicata and that 
the suit was bad for non-joinder of parties. 
The learned Subordinate Judge hns dis- 
missed the suit holding that it was barred 
by res judicata that it was bad fon^on- 
joinder of parties. Three points have been 


taken by the learned Vakil for the p^ain- 
tiffs-appellants : First, that the Court 
below was wrong in holding that the suit 
was hatred by res judicata ; second, that 
it was w^rong in holding that the© suit was 
bad for non-joinder of parties; and thirdly, 
the Court below was wrong in dismissing 
the wli ole suit, whereas it ought in any 
event to have passed a decree for sale of 
the share of the mortgaged properties not 
covered by the mortgage of the defendant 
No. n. 

The first point of judicata arises 
under the following circumstances : It 
appears that Babu Bihari Lal a cousin of 
defendant No. 11 had a mortgage dated 
the 26th January, 1908 over 1 anna 8 
dams 10 cowris of Mauza Asthawan exe- 
cuted in his favour by the predecessors of 
defendants Nos. 1 and 2 for a sum of 
Rs. 9,625 After the death of Babu 
Bihari Lal, the defendant No. 11 brought 
a suit on the said mortgage. That was 
suit No. 78 of 1914 and a certified copy of 
the plaint of that suit has been produced 
and marked as Ex. 5 in this case. In 
that suit Amrit Singh and Kamta Prasad 
Singh, who are plaintiffs Nos. 1 and 7 
in the present action, were impleaded 
as defendants and in the plaint it was 
alleged that they were subfequent mort- 
gagees inasmuch as the plaintiff's (the 
pre'^ent defendant No. 11) mortgage was 
executed to satisfy a prior mortgage of the 
year 1895 and therefore he acquired a 
priority over mortgage of the ’'present 
plaintiff-. Kamta Prasad Singh did not 
appear in that suit, but Amrit Singh filed 
a written statement which is marked 
Ex. 4 in this case and in that written 
statement Amrit Singh alleged that his 
mortgage was prior to the mortgage of 
defendant No. 11 and the latter could 
claim no priority over him. After filing 
this written statement Amrit Singh or 
Kamta Prasad Singh never appeared in 
this suit and never took any steps to 
prove their priority over the mortgage of 
the defendant No. 11. 

The learned Subordinate Judge, who 
decided that suit, m his judgment dated 
the 5th May 1916, which is marked Ex. 7 
in this case, proceeded on the assumption 
that Amrit Singh and Kamta Prasad Singh 
were subsequent mortgagees and the decree 
in that suit which is marked Ex. 6 in this 
case, directed ** That the defendants do pay 
the decretal amount within four months 
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and that in case of default the same be 
realized by sale of the mortgaged proper- 
ty. ** Thereafter Amrit Singh filed a peti- 
tion on the 20th July 1916 lor a rehearing 
of the smt under O. 9. R. 13. C. P. C. 
but this application was also dismissed. 
Therefore the position was that in the suit 
No. 78 of 1914 the defendant No. 11 clear- 
ly alleged that his mortgage \vas prior to 
that of the present p’a intiffs and the 
decree in that suit directed the sale of the 
property in the event of the defendants in 
that suit, including the plaintiffs in the 
present suit, failing to pay up the decretal 
amount. The decree was executed in due 
course and the mortgage property 1 anna, 
8 dams, 10 cowris in Asthawan was sold 
and purchased by the defendant No. 11. 
The plaintiffs in the present suit contend 
that as their mortgage was in fact prior to 
that of the defendant No. 11, they were 
not necessary parties m the suit of the 
defendant No. 11 and that it was not 
necessary for them to prove their priority 
in that suit and therefore the decree passed 
in that suit does not operate as res judicata 
in the present suit. This contention 
cannot be sustained. It may be that as a 
matter ot fact tue plaintiffs’ mortgage was 
prior in time to that of the defendant 
No, 11. It is very likely that the allega- 
tion of the defendant No. 11 in his plaint 
of the suit of 1914 that he was entitled to 
priority on account of the money advanced 
inder his bond being used in satisfying a 
prior debt, was false. But it was on the 
allegation, true or false, that the plaintiffs’ 
in the present action had a subsequent 
mortgage that they were impleaded as 
parties in that suit. It was their duty in 
that suit to prove that that allegation was 
incorrect. The mere filing of the written 
statement in that suit was not sufficient. 
It was no proof of priority but -a mere 
allegation of priority, and once their mort- 
gage was attacked as being subsequent to 
that of the defendant No. 11, it was their 
bounden duty to prove that it was not so. 
Having failed to appear and prove their 
priority in the suit of 1914, the plaintiffs 
in my opinion are now estopped from 
claiming their prioity in the present suit. 
Reliance has been placed by the learned 
Vakil for the appellants on the case of 
Ltohmi Narain Marwari v. Chaudhri 
Bhagwat SinQh (1), but in that case it does 
not appear that in the suit of the sub- 
( 1 ) (1920) 1 F. u T. aih-oa I. c. 83. 


sequent mortgagee wherein the prior mort- 
gagee was made a party there was any 
allegation disputing his priority and from 
the report of the judgment of that case it 
does not appear what was the form of the 
decree passed in that case. As a matter 
of fact from the extract of the judgment 
of the Deputy Commissioner Subordinate 
Judge given in the report of that case it 
appears that the question of priority was 
left open. In any event Mr. Justice Sultan 
Ahmad in that case clearly says “ At the 
same time the puisne mortgagee may make 
a prior mortgagee a party to the suit. If 
he does so, the purpose of making a prior 
mortgagee party should be clearly stated ; 
but, if no purpose is given in the plaint or 
provided for m the decree, ihe prior mort- 
gage will not be affected by the judgment 
in any way. Where no relief is claimed, the 
subject-matter of the action is the interest 
of the mortgagor minus the interest of the 
first morigagee, and in such a suit, in my 
opinion no investigation as to the validity 
Or extent of the prior mortgage can 
possibly be made.” In the case now 
before us the purpose of making the pre- 
sent plaintiffs a party in the suit of defen- 
dant No. 11 was clearly stated and the 
decree clearly directed the present plain- 
tiffs to pay up the decree and m the event 
of their failure, a sale of the morigage 
property was ordered. This case there- 
fore does not help the appellants. 
Mr. Sushil Madhab Mullick, for the 
appellants, also relies upon the case of 
Badha Kiehun v, Khw^shed Hossein (2). 
That case far from supporting the plain- 
tiffs IS an authority in favour of the pro- 
position that where a prior mortgagee is 
impleaded as a defendant in an action on 
a subsequent mortgage and it is soLght to 
displace the prior title and to postpone it to 
the title of the plaintiff it is the duty of 
the prior mortgagee to prove his prior 
mortgage. In that case the prior mort- 
gagee was joined ns a defendant, but it did 
not appear whether any and what relief 
was sought against him. The plaint of 
the prior suit, was not produced and their 
Lordships held that in the absence of any 
proof as to the allegation upon which the 
prior mortgagee was made a party it must 


(2) (1920) 47 Cal. 662 « 66 I. C. 969 -47 
lA 11-38 M. L. J. 424=:(1920) M. W. N. 308 
-ir L. W 618 « 22 Bom. L.R 667 AtLJ, 
401 (P. C.). y? ♦v H •'I 



29i Patna 


BAIJNATH SAHAT V. EMPEROR (Ross, J.) 


1923 


be assumed that he was made a party as 
a prior mortgagee and the case came 
within the terms of S. 96 of the Transfer 
of Property Act. Sir Lawrence Jenkins 
in delivering the judgment observed as 
follows : “ Consequently, to sustain the 
plea. o( n$ Judicata it is incumbent on 
tlie Sahus in the circumstances of this 
case to show that they sought in the former 
suit to displace Bukhtaur Mull’s prior title 
and postpone it to their own. For this it 
would have been necessary for the Sahus 
as plaintiffs m the former suit to allege a 
distinct case in their plaint in derogation 
of Bukhtaur Mull’s priority.” In the pre- 
sent case, the defendant No. 11 in the 
former suit did allege a distinct case in the 
plaint in derogation of the present plaintiffs* 
priority. Therefore this case supports the 
view taken by me and it does not help the 
plaintiffs appellants. In this connection 
reference may be made to the case of 
Mahomed Ibrahim’ Kutsain Khan v. 
Amhiha Prasad Singh (3), where their 
Lordships of the Judicial Committee of the 
Privy Council m dealing with a case simi- 
lar to the present case held that it was in- 
cumbent on the prior mortgagee to set up 
his rights under the* prior mortgage and not 
having done so, S. 13, Expl. 2 of the Code 
of Civil Procedure, 1882, applied and that 
the claim of the plaintiffs was barred. 
Reference may also be made in this con- 
nection to the case of Sri Gopal v. Pirthi 
Singh (4) where a similar view was taken. 
I therefore agree with the Subordinate 
Judge in holding that the present suit in so 
far as it relates to 1 anna, 8 dams, 10 
cowris of Asthawan is barred by res judi’ 
oat a. 

As regards the second point taken by 
the learned Vakil for the appellant, it 
appears that Gopal Saran, the defendant 
No. 3 has a minor son named Chinta 
Saran who has not been made a party in 
this suit. The learned Subordinate Judge 
has held ttiat the whole suit is bad inas- 
much as Chinta Saran is a necessary party 
and that on account of this defect the 
whole suit ought to be dismissed, The 
learned counsel for the respondent does 


(3) (1912) .39 Cal. 527-U I. C 496«39 I. A. 
68»UM. L. T a65=(19l2)M. W. N. 367« 
9 A. L. J. 332*14 B L. R. 280«16 C. W. N. 
305«16 C. L.J. 411-22 M. L J. 468 (P C) 

(4) (1902) 24 All. 429-39 I. A. 118-0 C,W. 

fl-. B. 837 (P. C,). 


not support this part of the judgment and 
in my opinion, having regard to the circum- 
stances of the case, it can safely be held 
that Gopal Saran represents the interests 
of his son and that the suit ought not to 
fail on his ground. 

As regards the third point, as I have 
already stated the property mortgaged in 
the bond of the plaintills was a 2 annas, 
17 dams, 15 cowns, 11 bouris share of the 
village Asthawan and only one anna, eight 
dams, ten cowris was mortgaged in the 
bond of the defendant No. 11 and purchas- 
ed by him. There is no reason why the 
plaintiffs should not get a mortgage decree 
for the ‘^ale of the remaining share of 1 
anna, 9 dams, 5 cowns, 11 bouris of 
Asthawan. 

The result therefore is that the decree 
of the Court below will be modified and an 
ordinary mortgage decree will be passed in 
favour of the plaintiffs for the sum that 
may be found due on an account being 
taken for principal and interest at the bond 
rate up to the date of decree and for four 
months thereafter. The defendants other 
than the defendant No. 11 must fay up 
the amount within four months from this 
date, failing therein 1 anna, 9 dams, 5 
cowris, 1 1 bouris share of mauza Astha- 
wan will be sold for realization thereof. 
The principal amount is to carry interest 
at the bond rate up to the date of decree 
and for four months thereafter and after 
that the entire amount will carry interest 
at 6 per cent, per annum. The defendant 
No. 11 (respondent) is entitled to the co.‘'ts 
of this appeal. 

Das, J. — I agree. 

Decree modified. 


A. I. R 1923 Patna 292. 

Ross, J. 

Baijnath Sohay and others — Petitioners. 

V. 

King Emperor — Opposite Party, 

Cr. Rev. No. 3 of 1923, decided on 19th 
January, 1923, from an order of Deputy 
Magistrate, Hazaribagb, dated 1st Septem- 
ber, 1922. 

(a) Criminal P. C. S. 342 ‘^Failure to examine 
iitiates trial. 

If the accused are not txarained under S. 342 
at the trial, the proceedings are vitiated. 

(b) Cattle Trespass Act, S. 92— 
proved-^Compensation not asked for in petition — 
Compensation order is illegal. 

If no compensation was claimed in the peti- 
tion of complaint and no allegation was made as 
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to the loss caused bj the seizure of the cattle, 
the order dircctiog payment of compensatiou 
cannot stand. The person under whose orders 
the cattle were seised is liable to compensate 
the complainant, equally with those who direc- 
tly sciiccl them under his orders. 

IP. 293. C. 1 J 

S. K. Mitia — for Petitioners. 

Rosa, J.— This is an application 
against an order of the Sub-Deputy 
Magistrate of Chapra affirmed on appeal, 
on the petitioners to pay Rs. 40 to the 
opposite party as compensation under S. 22 
of Act I of 1871. The first ground taken is 
that the petitioners weie not examined 
under S* 342 at the trial and consequent- 
ly the proceedings were vitiated. This 
ground is, m my opinion, a good ground 
and the order consequently cannot stand. 
It is further urged that no compensation 
was claimed in the petition of complaint 
and that no allegation was made as to the 
loss caused by the seizure of the cattle. 
For this reason also the Magistrate was 
not justified in awarding compensation 
which was not prayed for. The third 
Iground that the person under whose 
lorders the cattle were seized is not liable 
*iO compensate the complainant is, in my 
^opinion, not a good ground. He is equally 
jone of the persons who seized the cattle 
jwith those who directly seized them under 
his orders 

But on the first two grounos the applica- 
tion must succeed. The order for 
compensation is set as.de. The fine, if paid, 
will be refunded. 

A. I. R. 1923 Patna 293. 

Das and Kulwant Sahay, JJ. 

Shnhdeo Shukul and Appellants 

V 

Jagei^har Prasad Shnkul and others 
(Plaintiffs) and others — Defendants- 
Respondents. 

F. A. No. 81 of 1920, decided on 12th 
lanuary, 1923, from a decision of Sub. J. of 
Saran, dated 3rd September, 1918. 

CivU P C., 0. 9, P. JJ^Cofnpromise — Filing 
of amended deed — Court cannot pass decree fce- 
yond compromiee without notice to defendante. 

Where the petition of compromise is filed on 
a case being oompromifed by some of the 
defendants, the Court is not competent to 
partition the properties which were not inclo- 
ded in the petition of compromise without 
notice to the defendants who compromised. 

(P. 294, Ce. I & 


fRASAD SHUKUL (Das, J.) 

Singh and Ram Prasad — for Ap- 
pellants. 

Akhari^ Sultanuddin MussCbin, Hnrdss- 
war Praead Sinha and 8 P. Varma — iov 
Respondents. 

Das, J. — It is quite impossible to sup- 
port the decree passed by the Court below. 
The suit was one for partition and the 
appellants who were some of the defend- 
ants in the Court below contended in their 
written statement that some of the pro- 
perties stated in the plaint to be joint 
properties did not exist and could not 
therefore be partitioned. The suit was 
compromised between the plaintiffs, defen- 
da its 1 to 4, defendant No. 6 and defend- 
ants 9 to 12. it being assumed that the 
defendants other than those who had 
entered into the compromise were bena- 
midars and were therefore not interested 
in the action. The compromise petition, 
after stating that the dispute in the suit 
had been compromised between the 
parties, proceeded to allot the properties 
to the different parties according to certain 
shares. It then stated that the claim for 
naqdi, etc, had been settled privately 
among the parties and then it prayed that 
the suit may be decided and decreed in 
terms of the petition of compromise. 

Now whatever may have been the real 
facts, there is no doubt that on a construc- 
tion of the compromise petition the whole 
suit was settled between the parties and 
that no portion of it was left outstanding 
for the determination of the Court. This 
was undoubtedly the position when the 
petition of compromise was filed in Court 
on the 23rd of May 1918. As some of the 
defendants were not parties to the com- 
promise, the suit had to be heard as 
against them and the Court adjourned the 
hearing of the suit from time to time in 
order to enable the plaintiffs to take steps 
as against them. On the 24th August 
1918 the plaintiffs filed a petition for 
amendment of the compromise petition ; 
they stated that some of the properties of 
which they gave a list were left joint by 
the settlement and that -as they bad not 
been mentioned in the petition of compro- 
mise it was necessary to amend the peti- 
tion so as to include those properties in the 
petition. Now it does appear that many 
items of properties which were claimed by 
the parties as joint properties were in 
•fact not dealt with in the petition of 
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compromise. This may have been due to 
an oversight or to the fact that the claim 
as to those properties had been settled 
amicably between the parties, and it was 
thought that it was wholly unnecessary to 
mention them in the petition of compro- 
mise. The Court summarily rejected the 
application without giving notice of it to 
the defendants and then proceeded to hear 
the suit, and taking the view that it was 
competent to it to partition the properties 
which were not mentioned in the petition 
of compromise, it gave the plaintiffs an ex 
parte decree in respect of those properties 
to the extent of their shares theiein. His 
decision on this point is as follows : — 

“There are certain properties, however, 
which are mentioned in the plaint but they 
have not been included in the petition of 
compromise. With respect to those pro- 
perties the defendants are free to contest. 
But they have not been appearing before 
me although the suit has been postponed 
from day to day. Plaintiff has therefore 
proved his case against them and also 
against those defendants who have not ap- 
peared and on whom the service 'of sum- 
mons has been proved.” 

Now it ought to have struck the learned 
Subordinate Judge that it was not fair to 
pass a decree against the defendants in 
their absence. The learned Subordinate 
Judge does say that the defendants did not 
appear before him, but a little reflection 
would have convinced him that the suit 
having been compromised and the defend- 
ants having put their signature on the peti- 
tion of compromise, it was not necessary 
for them to appear in Court from day to 
day to meet a case which had never been 
made by the plaintiffs to their knowledge. 
The petition of compromise on the face of 
it was a comple'e settlement and as the 
defendants had no notice of the case which 
vas made by the plaintiffs it was not com- 
petent to the Court to partition the proper- 
ties which were not included in the petition 
of compromise. The petition of compro- 
mise itself showed that the claim as to 
certain properties had'been settled amicably 
and it may well have been that those pro- 
perties were not mentioned in the petition 
of compromise because the claim in regard 
to those properties was not settled amicably. 
The defendants had the right to put for- 
ward their case before the Court but the^ 
course adopted by the Court below gave 


them no opportunity to place their case 
before the Court. The decree passed by 
the Court cannot for a moment stand and 
we must accordingly set it aside. 

But then the question arises as to what 
ue should do in the circumstances. As I 
have said before the petition of compro- 
mise, on the face of it, is a complete settle- 
ment of the dispute between the parties 
and there is much force in the argument 
of the appellants that the claim as to the 
properties not included in the petition of 
compromise was settled amicably between 
the parties, especially as in their written 
statement they set out a list of properties 
mentioned in the plaint which, according 
to the appellants, were no longer in exis* 
tence. If this view be correct then there 
ought to be a decree in terms of the petition 
of compromise. But it is pointed out by 
Mr. Varma on behalf of the respondents 
that many properties admitted by the ap- 
pellants in their written statement to be 
joint properties have not been dealt with in 
the petition of compromise, and the learned 
Counsel has made out a strong case to the 
effect that the petition of compromise as 
drawn up does not represent the actual 
settlement at which the parties arrived. 
Both the parties agree that the petition of 
compromise should stand but they differ on 
the question whether the Court should in- 
vestigate the claim of the parties in regard 
to the properties not included in the petition 
of compromise. 

I have come to the conclusion that the 
fairest course would be to remand the case 
to the Court below for disposal according 
to law. It is agreed between the parties 
that the petition of compromise, so far as 
it goes, should stand In regard to the 
claim of the plaintiffs as to the properties 
not included in the petition of compromise, 
the Court will try the question whether 
there was an amicable settlement between 
the parties in regard to those properties. If 
he agrees with'the]contention of the denf end- 
ants on this point, then he will merely pass 
a decree in terms of the petition of compro- 
mise ; if on the other hand he does 
not agree with the contention of the 
defendants, then he will proceed to try 
the case in regard to the properties not 
included in the petition of compromise, and 
in trying the case he will have to consider 
whether the defendants are right in 
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their view that some of the properties, 
and if so which of the properties, are no 
longer in existence. 

We allow the appeal, set aside the 
judgment and decree passed by the Court 
below and remand the case to that 
Court for disposal according to the obser- 
vations made in this judgment. The ap- 
pellants are entitled to their costs in this 
Court ; the costs incurred in the Court 
below will abide the result and will be 
disposed of by the lower Court. 

ICulwant Sahay, J,:—- 1 agree. 

Suit remanded. 

A. I. R. 1923 Patna 295. 

Ross, J. 

Jiampnrtchan Singh — Defendant Peti- 
tioner 

V. 

Biranji Prafiad Singh and others — 
Plaintiffs- Opposite Party. 

Civ. Rev. No. 325 of 192?, decided 'on 
24th January, 1923, from a decision of Sub- 
J., Muzaffarpur, dated 5th June, 1922. 

(a) Civil P C., 8, 115 — Wrong view as to 
burden of proof opportunity to discharge it 
— Revision lies- 

Revision will lie where the Appellate Court 
takes a different view as to burden of proof 
but does not give the party on whom it places 
the burden, opportunity to produce evidence 

fP. 295,0.^2,] 

(b) Landlord and tenant — Trees, right to — 
Evidence produced by tenant — Burden shifted on 
landlord 

Ihe tenant has to prove an exception to the 
general law, in the form of a local custom 
entitling him to the timber of the trees If he 
does this by producing the record-of-rights, 
this throws the burden on the landlord. 

IP i96, C. 1.] 

P. G. Bai — for Petitioner. 

L. N. Singh and Harnarain Prasad — 
for Opposite Party. 

Ross J : — This is an application by the 
defendant for revision of the decree of the 
Subordinate Judge of Muzaffarpur rever- 
sing the decision of the Munsif of Motihari 
in a suit brought by the plaintiffs, opposite 
party, for damages. The plaintiffs claimed 
to rec9ver half the price of the timber of 
certain trees cut by the defendants. 
The defendants pleaded that they were 
entitled to the timber. They relied on the 
entry in the record-of-rights ivhich showed 
that they had the entire rights in the tim" 
ber, and 'also on the village note. The 
grounds of the present application are 


that the learned Subordinate Judge erred 
in disregarding the village note and in 
throwing the burden of proof of the cus- 
tom alleged by the defence on the defend- 
ants in spite of their production of the 
record-of-rights. But the learned Vakil 
for the opposite party argues that even if 
the learned Subordinate Judge was wrong, 
revision will not lie on such grounds as 
these; and that in fact he is right in the 
view he has taken of the law. 

With regard to the village note I see no 
eason why it should not have been consider- 
ed as a piece ‘of evidence and given such 
sv eight as the Court was prepared to at- 
tach to it and the Subordinate Judge in my 
opinion was wrong in leaving it out of 
consideration altogether. But on this 
ground alone it would not be proper to 
interfere in revision. In this case, how 
ever, the view that the Subordinate Judge 
has taken has in my opinion involved him 
in an error in procedure. The Munsif 
held that as the record-of-rights wa^ in 
favour of the defence m recording their 
rights in the trees ; it was for the landlord 
to establish his claim. The Subordinate 
Judge was of opinion that as the general 
law was in the landlord’s favour the entry 
in the record-of-rights was not enough to 
establish the custom alleged by the defence 
in view of the fact that it was ‘for them to 
prove the custom. He therefore rightly 
observed that “ there can be no doubt 
that the procedure adopted was faulty” 
and that “the respondents* (that is the 
defendants) should have been called upon 
to prove the custom of appropriating the 
entire timber. That was not done. ” 

No w if the Subordinate Judge took that] 
view he ought' clearly to have remanded the 
case in order to give defendants an 
opportunity to adduce evidence sufficient 
to discharge the burden of proof which he 
thought lay upon them. The Munsif had 
taken a different view of the burden of 
proof, and the proof tendered by the 
delence was according to that view When 
the Subordinate Judge threw the burden 
otherwise, he ought certainly to have given 
the defence a further opportunity to dis- 
charge it. He therefore erred in proce-i 
dure and this is a sufficient ground fori 
revision of his judgment. But m myl 
opinion he was clearly « wrong in his view 
of the burden of proof. The general law 
i8 in the landlord's favour. The tenant 
has to prove an exception to the general 
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law in the form of a local custom enti- 
tling him to the timber of the trees. He 
does this by producing the record- of -rights 
and this throws the burden on the 
landlord. (See Janhi Kuer v. Vali 
Muhammad (1).) In my opinion the view 
taken m this case by the M msif was c )r- 
rect and that of the Subordinate Judge 
was wrong. This application must 
therefore be allowed and the decree of 
the Subordinate Judge set aside and 
the appeal remanded for rehearing. 
The hearing fee is assessed at one 
gold mohur. Costs will abide the result. 

Appeal' reindnded, 

(l) (1021) 61 IC. 42 o7 

A.I.R. 1923 PAtna 296. 

Ross, J. 

Lnhurka Qoa^ Go., Ltd. — Defend nt 
Petitioner. 

< V. 

Btfe^ioar ChaHerji and others — Plain- 
tiffs Opposite Party. 

Civ. Rev. No. 311 of 1922, decided on 
18th January ,1923, from an order of Small 
Cause Court Judge, Dhanbad, dated 22nd 
July, 1922. 

MiTiea and Mifferala - Mining leaae-^Damagea^ 
measure oft cannot he fixed. 

Neither twenty annual rent of a plot 

included in the mininu lease uor one year’s 
rent is the measure of damages to be awarded 
for letting down thu surface for cultivation 
purposes. [P. 296, C. 2.] 

Susil Madhah Mullich for Suhal ChandrO/ 
Muznmdnr and P. O. Ev ; — for Peti- 
tioner. 

Ahan/ Bhusan Muhharji for B. B. 
Muhharjt — for Opposite Party. 

Ross, J. : — This is an application by 
the defendant company for revision of a 
decree of the Small Cause Court Judge of 
Dhanbad awarding the plaintiffs Rs. 370 
as damages for letting down the surface 
of 1 bigha 17 kathae of land under which 
the defendant company has mining rights. 

Three points were argued on behalf of 
the petitioner : (1) that the suit should not 
have been tried as a Small Cause because 
the questions involved were complicated 
questions of the rights of the parties under 
the terms of the mining lease ; (2) that 
there is absolutely no evidence as to the 
actual damage suffered by the other side ; 
and (3) that having regard to the contract 
between the parties, subsidence was the 


inevitable result of the grant and unless 
there be anything in the grant expressly 
reserving the right to recover damages for 
such inevitable subjidence, the plaintiffs 
cannot recover. Having regard to the terms 
of the rule granted in this case, I shall not 
consider the first and th rd points because 
in my opinion it is only open to the peti- 
tioner to argue on the question of damages. 
On this point it is said that there is no 
evidence of actual damage ; that the pLain- 
tiff must prove the extent of the damage and 
there must be some evidence to show the 
loss that he has suffered and that there is 
no material for assessing damages ; that 
the only way to assess damages is 
to find out the market value or the letting 
value of the land that- has been let down 
and the only evidence on this point is in 
Cl. (5) of the lease where it is said that 
“if the demised land be more than 99 
bighas by correct measurement then (the 
lessors) will be entitled to have rent at 
Rs 1-8-0 as rent and Rs 3 as bonus per 
bigha for the excess area.” It is contend- 
ed that the true measure of damages in 
the present case is twenty times the annual 
rent plus the bonus. In my opinion that 
is not the true measure of damages be- 
cause it cannot be inferred from paragraph 
5 of the lease what the actual value of 
culturable land is : nor is it correct to say 
that there is no evidence on which the 
Subordinate Judge could have arrived at 
his finding. The plaintiffs’ witness No. 1 
said that he claimed Rs. 10 per katha 
as compensation. There was no cross- 
examination of this statement and no re- 
butting evidence. There was therefore 
evidence on which the Subordinate Judge 
could have come to his decision and his 
decision therefore cannot be disturbed. 

The application is dismissed 'with costs 
Hearing fee one gold mohur. 

Application dhmissed. 
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A. I. R. 1923 Patna 297 (1) 

Ross, J. 

Jagarmfh Chauheg — Petitioner 

V. 

King ‘Emperor — Opposite Party 

Cr. Rev. No. 744 of 1922, decided on 
9th January, 1923, from a decision of Add). 
S. J., Patna, dated 4th December 1922. 

Penal Code^ 8 411 — Reformatory Schools Act^ 
8, 3U 

A boy of 14^' years, couvicted under S. 411, 
I, P. C cannot be let off after mere admonition 
though 6 montha’ rigorous imprisoumont isnot 
proper on a youthful first offtndtr 

IP. 207. C. 1.] 

A security for good behaviour for 1 year 
was thought to be sufficient in the case. 

[P. 297, C.l 1 

P. G. Roy — for Petitioner. 

Rosa, J : — This is an application on be- 
half of one Jagarnath Chaubey, a boy of 
14^ years who was sentenced to six 
months’ rigorous imprisonment on convic- 
tion of an offence under S. 411 of the.> 
Indian Penal Code and whom the Addi- 
tional District Magistrate ordered to be 
detained in a Reformatory School for 3^ 
years instead of being imprisoned. It is 
contended that in view of the youth of the 
accused he ought to have been dealt with 
under S. 31 of the Reformatory Schools 
Act. The sentence of six months’ rigorous 
imprisonment on a youthful first offender 
m a case of this kind appears to me to have 
been improper and therefore this Court has 
jurisdiction to alter the order for detention 
in a Reformatory School ShetJeh Eea$ut v 
Oourieney (1). 

I do not think that the case is one in 
which it would be proper that the boy 
should be discharged after admonition. But 
if the parent or the guardian or the nearest 
adult relative of the boy is willing to enter 
into a bond in Rs. 100 to be responsible 
for the good behaviour of the youthful 
offender for a period of twelve months then 
such a bond will be accepted and the order 
of detention in the Reformatory School will 
be set aside. If no bond is given the sen- 
tence will stand. The bond should be 
given to the Additional District Magistrate, 

Order aceordingly 
~(ir(1902) 6 a W.N. 213T“ ^ 
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A. /. R. 1923 Pataa 297 (2). 

Ross. J. 

Kahir Shah — Petitioner 

V. 

King-Wmperor — Opposite Party. 

Cr. Rev. No 7 of 1923 decided on 26th 
January 1923 from a decision of Sub-De- 
puty Magistrate, Jamui, dated 19th Decem- 
ber, 1922. 

(a) Cri*mnal Trial--* Appeal— Appellant absent 
— Judgment if signed before pleader appeared^ 
nothing can he done. 

Petitioner stated in hia petition that be was 
not aware that his appeal was transferred and 
on the date, the Couro to which the appeal bad 
been transferred called out the case and dis- 
missed and on petitioner'^ pleader’s coming to 
know of this, he asked the Court to hear him in 
support of the appeal but was refused. 

Judgment of the Appellate Court was to the 
eff^^ct that the appellant was absent and un- 
represented ; that he had b^en thioiigh^the 
judgment and ihewhole record and the petition 
of appeal and could see no substance in any of 
the grounds of appeal. Held, \f this judgment 
was signed by the Magistrate before the plea- 
der appeared, the Magistrate could not have 
done anything in the matter. fP. 298, Col. 1,] 

ih) CriminaX P, 8, 562 “Section does not 
apply* %n a case /. P. (7., 5. 411. 

S. 562, Cr. P. 0 , cannot be applied in a case 
under 8.411, 1. P. 0. IF. 298, C. 2]. 

G. G. Pal — for Petitioner. 

The Guvt, Pleader for the Asst, Qovt, 
Advocate — for Opposite Party. 

Ross, J. — This is an application on be- 
half of one Kabir Shah who has been sen- 
tencej to three months’ rigorous imprison- 
ment on conviction on a charge under 
S. 411 of the Indian Penal Code. The case 
for the prosecution is that the accused was 
found selling a bullock belonging to »he 
complainant for a sum of Rs. 55 The 
defence was that the bullock had grazed 
the petitioner’s field and th.athewas lak ng 
the animal to the pound when the complain- 
ant’s piny met him on the way and asked 
him to release the bullork and on his 
refut^al lo do so th'^y took h'm to the police 
station. The grounds for the application 
are that the judgments of the Courts below 
are not in accordance with law that the 
defence evidence is reliable and that in any 
c%se in view of the age of the accused the 
Magistrate ought to have proceeded under 
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S. 562. It is stated in the application 
that the appeal was transferred to the file 
of the Sadar Sub-divisional Magistrate of 
Monghyr and that the petitioner was not 
aw tre of the transfer and on the da e fixed 
the Sub'divisional Magistrate called out 
I he case and dismissed the appeal and on 
the petit'Oner’s pleader’s coming to know 
of it he asked the Sub-divi-ional Magistrate 
lO hear him m support of the appeal but 
that was refused. There is no answer to 
this stitement in the Magistrate’s explana- 
tion. But I do not see that the Magistrate 
could have done anything in the matter. 
His judgment is to the effect that 
“ The appellant was absent and unrepre- 
sented ; that he had been through the 
J idgment and the whole record and the 
pedtion of appeal and could see no sub- 
stance in any of the grounds of appeal. 
The ca‘^e wa. perfectly a clear one under 
S. 411 of the Indian Penal Code 
and was proved by a mass of reliable 
evidence.” 

If this judgment was signed 

I by the Magistrate before the pleader 
appeared I d d not see that the Magistrate 
could have done anything in the matter. 
The learned vakil for the petitioner, 
however, requested me to go through the 
evidence myself and consider the case on 
its merits. I h^ve done so and can see no 
rea‘?on to doubt the correctness of the 
conviction It is not denied that the 
bullock was the property of the complainant 
and this has been amply proved. The 
evidence of Nilkant Sahu, Dalip Sahu and 
Punit Sahu proves that the petitioner was 
trying to sell the complainant’s bullock. 
Somar S ihu proves that the accu«^ed gave 
confl cting accoun s of his residence. 
Dwarka Singh the daffadar, proves that he 
attempted to escape when the bullock was 
identified as belonging to Iswar Singh. 

Two witnesses were examined by the 
defence to prove that the field of the accus- 
ed was grazed. The^e are both boundary 
witne«-ses but one of them has enmity with 
the owner of the bullock and the evidence 
does not seem to me to be of much weight. 
But even if it was true, the fact that the 
fisld of the accused was grazed is no 
justification for his attempting to sell the 
bullock. The two witnesses who say that 
the accused was laking the bullock to the 
pound are men of no substance and the 
evidence of the Police officer vho in* 
vestigated the case shows sufficiently 


that this part of the defence is untrue. 
I hold, therefore, that the conviction of the 
accused is right. 

The question remains as to the sen- 
tence. It is strongly urged that in view 
of the youth of the accuj-ed he should be 
dealt with under S. 562. The Magistrate 
has recorded his ag3 as 19 years. It is 
true that this is first offence and that the 
petitioner is a young man. But S. 5621 
cannot be applied in a case under S. 411.| 
The sentence of three months’ rigorous 
imprisonment is not excessive and I must 
dismiss this application. The petitioner 
will Surrender to his bail to undergo the 
rest of his sentence. 

Petition dismissed^ 


A I. R. 1923 Patna 298. 

Ross, J. 

Rameshwar Dase Mali Bam — Plain liff 
Petitioner 

V. 

The East Indian Bailway Company ^ Ltd 
Defendani- Opposite Party. 

Civ. Rev No. 322 of 1^ 22, decided on 
11th January 1923 from an order of 
Sub -J. Dhanbad, dated 14th July 1922. 

Limitation Act, Art. SO-^Loss of •portion 
of consignment — Time runs from loss, 

A case of loss of portion of consignment 
undelivered is equivalent to a case of short 
delivery and time begins to run when the loss 
occurs EC., when the short delivery which 
constituted the loss is made [P. 299, C. 1.] 

Janah Kishore and R. Prasad — for Peti- 
tioner. 

y. (7. 8 inha and B, B, Ghosh — for 
Opposite Party. 

Ross, J. — This is an application by the 
plaintiff for revision of an order of the 
Small Cause Court Judge of Dhanbad who 
dismit-sed his suitlagainst the East Indian 
Railway Company as being barred by 
time. It appears that 250 bags of fiour 
were consigned to the North-Western 
Railway Company at Lyallpur on the 
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Idz^ 

15th of October, 1920, for delivery at 
Jharia on the East Indian Railway Com- 
pany’s Kne.‘ The coD^ignment was deli- 
vered short bv five bag- and on the 11 tb of 
Februa^ 1922, the plaintiff brought this 
suit alleging that the cause of action arose 
in November, 1920, when the short deli- 
very WdS made. A letter had been received 
from the Acting Divisional Traffic Manager. 
Howrah, which was dated the 7th of 
September, 1921, informing the petitioner 
that the five bags received short were lost 
and regretting that all enquiries to trace 
them had been of no avail. 

The question is one of limitation. The 
learned Vakil for the petitioner contends 
that the case is governed by Art. 115 of 
the Limitation Act, or, if by Art. 30, then 
the date when the loss occurred must be 
proved by the Railway Company and in 
this case must be taken to be the date of 
the Company’s letter, namely, the 7th of 
September, 1921. 

In support of the argument that Art. 115 
applies, reference was made to the deci- 
sion in Badhasham Baeak v. Secretary of 
State (1). But that was a case where the 
receipt of the consignment was denied and 
is therefore no authority in the present 
case. It is quite clear that the present case 
is governed either by Art. 30 or by 
Art. 31. 

The learned Vakil for the defendant 
Company contends that this is a case of 
non-delivery and that time will run from 
the date when the goods ought to have 
been delivered and that date is fixed by 
the actual delivery of part of the consign- 
ment in November, 1920. It was held 
however, by the House of Lords in Great 
Western BaUwaif Company v. WWft, (2) 
that “non delivery of the consigment 
means non-delivery of the C<"'nsignment as 
a whole as contrasted with short deli- 
very.” This is a case of short delivery 
which is equivalent to lo?s of the portion 
of the consignment undelivered and the 
limitation is that prescribed in Art. 30. 
Then the question is when this loss 
occurred. It seems to me evident that the 
loss occurred when the short delivery 


(l) (1916) 44 Cal. 16«20 C. W N. 790*84 I 
C. 180«28 C. L. J. 647. 

W) (1917) A. C 148. 


which constituted the loss was made, thatl 
is to say in November, 1920. The suit isj 
therefore clearlv out of time. I 

It was further argued that there had 
been an acknowl^^dgment of liability in the 
letter from the Div sional Traffic Manager 
about the lo-s. Apart from the fact that 
the Divisional Traffic Manager has not 
been shown to be authori«ied to make any 
acknowledgment of liability, the letter 
itself so far from acknowledging liability 
expressly repudiates it. 

The application is dismissed with costs. 
Hearing fee one gold mohur. 

Application di^^tmesed^ 
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Ross, J. 

Gajadhar Singh an^ others — Peti- 
tioners 

V. 

King'Empefof^O^^osiiti Party. 


Cr. Rev. No. 718 of 1922, decided on 
4th January, 1923, from the decision of 
Sessions Judge, of Monghyr, dated 10th 
November, 1922. 

Pimal Code^ S. 147'^ Poss*.’8sion of the accvsed 
— Accused can enforce their right to crops and 
so cannot be guilty. 

Where the accused wore in the actual possos- 
sion of the land, tbouvh some years back the 
land wcs sold at a rent sale, the accused wc-re 
held not to be guilty of the charge under S. 147 
of l^ing Tierabers of an unlawful assembly, 
their object being to enforce their right to the 
standing crops. fp. 800, C. 2.1 


S. P. Varma, H. P. Sinha and Baghu'- 
nandan Prasad — for Appellants. 

Ai^st, Govt, Advocate — for Respondents. 

Ross, J — The petitioners have been 
sentenced to six months* rigorous impri- 
sonment and a fine of Rs. 30 each on 
conviction under S 147 of the Jnuian 
Penal Code and they have a Iso been bound 
down to keep the peace. The charge was 
that they were members of an unlawful 
^assembly the commor object of which was 
to enforce their right or suppo'^ed right to 
the standing crops of Gulam Kutubuddin. 
It is evident that the true ques^PP ip tb® 



300 t*atna gajadhar singh v. emperor (Ross, J.) 1923 


case is the question of possession of the 
crops. It was admitted by the accused 
Gajadhar Singh as soon as the Police 
appeared in the village that he had cut 
the crop'? and he produced the bundles. 
He asserted that the land was in his 
posse sinn. The ca^e for the prosecution 
is that the land was formerly the holding 
of Gajadhar Singh but was sold by the 
malik Kutubuddin for arrears of h s share of 
the rent and was purcha^^ed'by h m in execu- 
tion and that it has be -n in his posses- 
sion since then. The Magistrate observed 
in his judgment that he did not attach 
much impor ance to the fact of actual 
possession and actual sowing I am at 
a loss to understand this observation as 
the question of possession is the essential 
question for deci-ion in the case. The 
learned Sessions Judge has considered the 
documents and has come to the conclusion 
that they are in favour of the complain- 
ant’s case. He has also referred to the 
defence evidence in some detail and has 
briefly remarked that the documentary 
evidence of the prosecution is supported 
by the oral evidence. The principal con- 
tention of the learned , Council for the 
petitioners, and the only point which I 
think it necessary to discus-^, is that the 
true effect of the documents is in favour of 
the po-session of the accu'^ed. 

The learned Sessions Judge has relied on 
the delivery of possession after the Civil 
Court sale and on an order under S. 144 
of the Criminal Procedure and on the judg- 
ment in a case m connection with a claim 
made by aco-^harer malik Mst. Kaniz 
Khatun against Gajadhar Singh. Now the 
lir^t two of these documents are of the 
year 1913 and the third is of the year 1916. 
Thereafter there come the two judgments 
of the Criminal Court which are relied 
upon by the defence. Ex. C is a judgment 
dated the 20th March 1917 in a case 
brought by Raghunandan, the Barahil 
of Kutubuddin, one of the witnesses in 
the present ca^^e, against Mukhram Singh 
and two others. The charge was under 
ss. 147 and 379 and the Magistrate 
said that the question to be decided was 
whe'her the crop was grown by the 
complainant and whether the occurrence 
really took place as alleged by him. He 
examined the evidence of the witnesses 
m detail and relying on the boundary 
witnesses called by the accused held tjiat 
tJje crop was grown by the accused. This 


is a strong piece of evidence in favour of 
the accused and in my opinion the consider- 
ed judgment of the Criminal Court on the 
question of possession cannot simply be 
ignored. The other judgment is. of the 
following year and was delivered in a case 
between Bhim Dusadh, the gorait of Kutu- 
buddin, one of the witnesses in the present 
case and Gaj idhar Singh, Alihough the 
case was a case under S. 323 and was 
treated as such, it is clear that it was 
about the taking of crops of this land and 
that the Magistrate disbelieved the prose- 
cution. 

In my opinion, therefore, the effect of the 
documentary evidence, in view of the 
recent decision of the Criminal Court, is in 
favour of the possession of the accused. I 
have therefore thought it necessary to 
examine the oral evidence to see whether 
this establishes the prosecution case more 
effectually than the documents. The 
prosecution witness No. 1 -speaks to 
possession but his evidence seems to be 
contradicted by the criminal judgment 
above referred to, as bespeaks of possession 
in the year 1324 the year in which the 
Criminal Court decided against the com- 
plainant’s po.'Se^sicn, The next witness is 
Kaghunandan Barahil ; P, W. 3 is the 
doctor, P. W. 4 is the constable who was 
deputed to the land and consequently 
knows nothing of possession P. \V. 5 is 
Bh m Dusadh, Gorait, already referred to, 
P, W. 6 is a chance witness who is not a 
witness on the point of pOhSesTon. P. W. 
7 speaks to possession and admits that he 
was one of the witnesses in the case of 
Kaghunandan against Mukram Singh. The 
next Witness is the Sub-Inspector who 
also was not a competent witness on the 
point of possession! P, W, 11 is the Civil 
Court peon who delivered possession and 
P. W. 1 2 was a puiwari of the village up 
to 1320 and therefore not competent to 
speak to recent possession. On the side 
of the defence the fir^t witness is a putwari 
who has land on the boundary of the 
disputed land. The second witn ess is also 
a boundary witness. The third witness 
has land in the neighbourhood and the 5th 
witness proves receipts granted ta 
Gajadhar Singh by the other maiiks. The 
oral evidence given for the defence seems 
to be more credible and substantial than 
that given by the prosecution. Both on 
the documents and o6 the oral evidence 
therefore, in my opinion, the prosecution 
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.has failed to prove possession of Kutubud- 
jdin. But, on the other hand, the con- 
Iclusion to be drawn is that the accused 
who evidently are countenanced by the 
other maliks have continued to hold pos* 
session of the land. The result is that the 
prosecution must fail and the convictions 
and sentences must be set aside. The 
petitioners will be acquitted. The fines 
if paid will be refunded. The bonds to 
keep the peace will also be discharged. 

Petition allowed. 


A. I. R. 1923 Patna 301. 

Bucknill, J. 

(Adelaide Christiana) Lish — Plaintiff 

V. 

(David) Lish and others — Defendants. 

Matrimonial Suit No. 3 of 1922, De- 
cided on 30th January 1923. 

Letters Patent {Patna), Cl. ‘■il—Suit for 
declaration not mlid’^Divorce Act, S. 4. 

The jmisdiction of the High Court in 
matters matrimonial is only buoh juribdictiou 
as ia comprised within the provisions of the 
Indian Divorco Act. A suit therefore for a de- 
claration that marriage was a valid and lawful 
marriage does not lie. [F. 302, C. 2.] 

Yunus — for Plaintiff. 

Baihuntha NathKitier — for Defendants. 

Bucknill, J. — This was a suit pur- 
porting to be a matrimonial suit entered as 
No. 3 of 1922 brought by one Adelaide 
Christiana Lish asking that this Court 
might be pleased to declare that her mar- 
riage with one Charles Lish on the 10th 
July 1916 was “ a perfectly valid and law- 
ful marriage she does not ask for any 
other relief except the usual formal alter- 
native prayer that the Court might be 
pleased to grant such other relief as it 
might think lit and proper. 

Now^ it is not here necessary for 
me to dilate upon the circumstances 
in connection with which this liti- 
gation was commenced. It is, I 
think, sufficient to state that they appear 
to be unusual : the plaintiff having, ap- 


parently, first married one Thomas Lish in 
1868, then one Horace John Wilson in 
1S94 and finally Charles Lish in 1916. 
This Charles Lish was, it is said a brother 
of her first husband. All these gentlemen 
are deceased having died respectively in 
1890, 1902, and 1917. The question which 
has, of course, at once arisen is as to 
whether a suit of this kihd can be brought 
ill this Court. 

Now, the learned Counsel for 
the plaintiff has argued, with much in- 
genuity, that by virtue of cl. 27 of the 
Letters Patent constituting this High Court 
of Judicature (i.e , that of Patna) which 
were dated 9 th February 1916, it would 
appear that a suit of this nature can be 
instituted in this High Court. This clause 
of the Letters Patent runs as follows : — 

“And we do further ordain that the High 
Court of Judicature at Patna shall have 
jurisdiction, within the Province of BiJiar 
and Ox\ss 2 l, in matters ^motrimonial be- 
tween our subjects professing the Christian 
religion : Provided always that nothing 
herein contained shall be held to interfere 
with the exercise of any jurisdiction in 
matters matrimonial by any Court, not 
established by Letters Patent within the 
said province, which is lawfully possessed 
of that jurisdiction.’' 

No vv it is obvious that (.he first point 
which has to be considered is as to what 
is meant by the phrase “matters matri- 
monial” and, I think, it is possible that if 
these words were to be construed in their 
widest conceivable meaning it may be that 
they might cover jurisJiction over a suit 
asking for a declaration that a marriage 
was valid. The learned Counsel refers 
here to what may be termed the matrix 
monial matters within the jurisdiction of 
the Probate, Divorce and Admiralty 
Division of the High Court of Justice in 
England. That Court under its jurisdiction 
(which that Division inherited from the 
Court of Divorce and Matrimonial Causes) 
was entitled to pronoupce decrees, in con- 
nection, amonerst other matters with the 
dissolution of marriages, the nullity of 
marriages, and the establishment of the 
legitimacy and the validity of marriages. 

The learned Counsel for the plainiift 
Suggests that when the first Supreme 
Court were established in India (namely^ 
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in Calcutta) they possessed a similarly 
unrestricted jurisdiction in connection with 
matrimonial questions and under which 
there could have been rightly entertained 
a suit for a declaration that a particular 
marriage was legal and valid. He points 
out that by Clause 35 of the Letters Patent 
of 1865, under which the High Court of 
Judicature at Fort William in Bengal was 
re-establibhed, (which whilst revoking pre- 
vious Letters Patent of the year 1862 con- 
tinued that High Court), it was declared 
that the High Court of Judicature at Fort 
William in Bengal should have jurisdiction 
within the Bengal Division of the Presi- 
dency of Fort William, “ tn vvxttevs matri' 
moniOfl hetioeen our subjects professing the 
Christian religion'^ 

The learned Counsel urged that at that 
date it was probable that there existed in 
that High Court an unrestricted matri- 
monial jurisdiction and that at that date a 
suit^such as the present one brought in this 
Court q^uld have been there entertained. 
However that may be the Indian Divorce 
Act (IV of 1869) clearly altered the posi- 
tion as to jurisdiction so far as High Courts 
established prior to the date of the enact- 
ment are concerned. This Act, which 
came into operation on the 1st of April 
1869, declared in its Preamble that it was 
expedient to amend the law relating to the 
divorce of persons professing the Christian 
religion and to confer upon certain Courts 
jurisdiction in matters matrimoxial and it 
proceeds later to define the nature of those 
matters which are to be regarded as matri- 
monial and in respect of which Courts are 
to have jurisdiction In Cl. 4 it is laid 
down as follows : 

“ The jurisdiction now exercised by the 
High Court in respect of divorce a merhsa 
et ioro and in* ail other causes, suits and 
matters matrimonial, shall be exercised by 
such Courts and the District Courts sub- 
ject to the provisions in this Act contained, 
not otherwise except so far as relates to the 
granting of marriage-licenses, which may 
be granted as if this Act had not been 
parsed.’* 

It is iiot contended here (indeed it is a 
matter of comnion ground) that is 

anythin ip the Indian Divorce Act whic^ 


definitely contemplates that a suit asking 
for a declaration of validity of a marriage 
comes within its purview. My atten^ 
tion ' has however been tentatively 
drawn to S. 7 of the Act which reads thus : 

“ Subject to the provisions contained in 
this Act the High Courts and District 
Courts shall, in all suits and proceedings 
hereunder, act and give relief on princi- 
ples and rules which in the opinion of the 
said Courts, are, as nearly as may be, con- 
formable to the principle on which the 
Court for divorce and matrimonial causes 
m England for the time being acts and 
gives relief.*’ 

This section, however to my mind merely! 
indicates the principles upon which the! 
Court shall generally act and in no way* 
enlarges the scope of the jurisdiction as 
defined in those sections of the Act where 
jurisdiction is expressly categorized. It 
is, I gather, admitted that had the Letters 
Patent establishing the Patna High Court 
been promulgated in the year 1868 ihere 
could have been no doubt whatever that 
its jurisdiction (whatever it may have been 
before) would have been limited by this 
S. 4 of ths Indian Divorce Act ; but it is 
suggested that as the Letters Patent 
establishing this Court only came into 
effect ip 1916, the words “ matters matri- 
moniar* as used in Cl 27, may be cons- 
trued as contemplating a larger jurisdiction 
than that to which at any rate High Courts 
existing prior to the Indian Divorce Act of 
1869 were by that Act restricted. I have 
very little hesi.ation in coming to the con- 
clusion that they cannot. In my view, 
although it is possible to read into the 
phrase ** matters matrimonial** a very 
broad meaning, yet when we find that that 
expression is identical with that used in 
the Indian Divorce Act, it is not unreaso- 
nable to suppose that the meanings in 
both the Act and the Letters Patent should 
be properly construed as consonant and 
identical. 

For this reason, therefore, 1 think, Iha^ 
the jurisdictiop of this High Court in mat- 
ters matiimpnial is only such jurisdiction 
as is comprised within the provisions of 
the Indian Divorce Act. The consequ- 
ence of this view is that in my opinion this 
suit cannot be instituted in this Court. 
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The only case bearing upon the matter 
to which my attention had been drawn is 
that of Qaf>per v, Gonsalves (1) decided by 
Pontifex, J. in 1874 and I see that it is 
referrec>to in certain text books relating 
to the Law of Divorce in India as an 
authority. The suit in that case was fora 
declaratory decree that the plaintiff was a 
ferns sole and not the wife of the defend- 
ant and for an injunction that he mi^ht 
be restrained from asserting that she w^s 
his wife and from attempting to enforce 
as against her any right as her husband. 
The circumstances were certainly curious 
and it appears that the suit was undefend- 
ed, nobody representing the reputed hus- 
band. 

The learned Judge seems with some 
diffidence to have come to the conclusion 
that it was not competent under the pro- 
visions of the Indian Divorce Act of 1869 
for an individual to ask the High Court for 
a decree that her or his marriage was in- 
valid on such grounds as were in that 
case sought to be put forward but only on 
the grounds directly prescribed in the 
Indian Divorce Act itself. I should add 
that the grounds in the case in question 
were, <5ubs* antially, that the wedding cere- 
mony had not been properly carried out, 
that no civil officer had been present at 
the marriage and that no notices thereof 
had been given in accordance with the re- 
quirements of the French law as it exist- 
ed at the Settlement of Chanderanagore 
in which the marriage was solemnised. 

A second question was raised as to which 
however, I do not think that it is perhaps 
strictly necessary that I should express any 
definite opinion but which I do not hke to 
leave entirely unmentioned in view of that 
fact that it was actually argued. It was at 
first suggested that it was not possible for 
a suit to be brought at all for a bare de- 
claration of the validity of a marriage 
without an application for some conse- 
quential relief. 

The point, however, has really 

disappeared as a result of the ar- 
gument and it is not now contended that 
in view of the provisions of section 42 of 
the Specific Relief Act such a suit is not 
maintainable, before an appropriate tribu- 
nal ; even though the only matter in res- 
pect of which relief is asked is simply 
that a certain marriage may be declared 


as having been legally and validly con- 
tracted. 

The result, therefore, in this case will be 
that the plaint will be returned for the 
purpose of presentation bet ore the appro- 
pi iate court. 

The defendant who has appeared, name- 
ly, David Lish, the first defendant, is 
entitled to his costs. 

Plaint returned. 
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COUTTS AND Das, JJ. 

Rampafi Rant and others — Plaintiffs- 
Appellanis 

• v. 

• 

Mahanth Hanuman Saran — Defendant - 
Respondent. 

A. Nns.624, 113 and 114 of 1920 decid- 
ed on 26th June, 1922, from the Appellate 
decrees of Dt. J., of Patna, dated 14th 
April, 1920. 

(a) Benami-Onws lies on plaintiff . 

When the deed is in the name of the Defend- 
ant, the onus 18 on the plaintiff to show that 
it was a henamai transaction. [P :04, C. 2.] 

(b) Evidence Act^ S. 18 — Suggestion is no 
admission. 

Where the admission is merely a suggestion 
made in the course of a negotiation and if not 
oven unconditional it is no admission at all. 

[P, 304, Col. 2.] 

Rulwant Sahai — for Appellants. 

Sharoshi Oharan Witter — for Respond- 
ent. 

Coutts, J. — These three appeals arise 
out of suits which were tried together. 
Suit No. 110, out of which appeal No. 624 
of 1920 arises and in which Rampati 
Raut and others were plaintiffs was a suit 
for a declaration of the plaintiffs* raiyati 
right to and possession of certain land in 
Raudraman. They claimed to have de- 
rived their title in the following way : — 

One Mani Sah had two annas share in 
thjs village, his share was sold for arrears 
of road-cess and was purchased by 


(1) (1874)13 B.L.R. 109. 
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Gaya Prasad. Out of the two anaas pur- 
chased by Gaya Prasad, the plaintifif and 
his brother Aklu purchased one anna 18 
dams the remainder of the two annas 
being purchased by Judagi and Ram 
Gulam who were distant relatives. 

There was however, only one deed of 
sale which was dated the 22nd of Decern* 
ber 1899, Subsequent to this there was 
another sale for arrears of road-cess at 
which the two annas share was purchased 
by Mahabir Singh who in his turn sold it 
toAgnuSahby two deeds, one for one 
anna 18 dams and another for two dams 
making in all two annas. 

On the 16Lh June, 1906, Agnu Sah sold 
by a deed of sale to the defendant Mahanth 
Hanuman Saran. The plaintiff’s rase, 
however, is that so far as one anna 
eighteen dams share was concerned the 
transaction was a henaml one and the 
purchase was by the plaintiff himself. 

In the record of rights the plaintiff is re- 
corded in respect of only one anna 1 2^ 
dams in two villages Nathopur and Chitna 
out of the four villages which constitute 
the chah. 

There was a subsequent partition which 
followed record -of -rights and the plaintiff 
was given one anna 12i dams only in the 
two villages. He accordingly brought the 
suit for a declaration of his title to one 
anna 18 dams in the four villages. 

At the same time the Mahanth brought 
a suit No. 109 for a declaration that 
Rampati Raut had no share in the ohaJc 
and that he was a purchaser of the whole 
of the two annas. 

The Mahanth also brought suit No. 
1183 against Rampati Raut for rent. So 
far as the rent suit is concerned, it depends 
upon the decision of the other two suits. 

In the Court of first instance the record- 
of rights was followed, Rampati Raut was 
given a decree for one anna I2i dams and 
the Mahanth was given a decree for nine 
dams and odd only. 

On appeal to the District Judge, the s^it 
of Rampati Raut has been dismissed and 


the Mahanth has been given decree in 
both the suits which were brought by him. 

The learned District Judge has found on 
a consideration of the whole of ^he evi- 
dence that the Mahanth paid the conside- 
ration money for the whole of two annas 
share and that since then he has all along 
been in possession. 

'I'his is a finding which has been come 
to after a consideration of the whole of the 
evidence on the record and it is a finding 
of fact with which we cannot interfere in 
second appeal. 

It has been urged, howsver, that the 
Court has come to this conclusion first by 
wrongly placing the onus on the plaintiff, 
and secondly that the Mahanth has made 
an admission that Aklu was a part owner 
of the property and that he made promise 
to execute ladavi deed in favour of 
Rampati Raut. 

So far as the first contention is con- 
cerned I fail to see how the onus has been 
wrongly placed on the plaintiff. 

Admittedly the deed is in the name of 
the Mahanth and the onus was certainly 
on Rampati Raut to show that it was a 
henami transaction. 

The learned District Judge bas found 
that he has failed to show this and this 
is a finding of fact with which we cannot 
interfere. 

In so far as the second point is concern- 
ed the learned District Judge has consi- 
dered this and he tays that the supposed ad- 
mission was not an admission at all on the 
part of the Mahanth, but was merely a 
suggestion made in the course of negotia- 
tion and was not even unconditional. 

In these circumstances there can be no 
doubt that the decision of the learned Dis- 
trict Judge is correct and I would dismiss 
whole of these appeals with costs. 

Dlt^i J. — I entirely agree. 

Appeals dismtimh 
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* A. I. R. 1 923 PAtna 30S. 

Adamf, J. 

J^unJ Lai — ^Plaintiff —Appellant 

V, 

Kanha^ ilia^o -^Defendant — Respond- 
ent. 

Appeal No. 826 of 1920, decided on 3 let 
July, 1922, from the appellate decree of 
the Sub. J,, Muz ^ifar pore. 

* Adverse Mortgagee not en^ithd 

f'> possession is not off>u'ted b‘t o^quiettion of 
title by adverse posscs'i’ on ayfiinst t/iorfq'Kjort 

When after a simple mortKago has been 
granted, a third person commonops to ac- 
quire title by adverse poaaosaion against the 
mortgagor, the period of adverse possession 
against the mortg.igor cannot operate against 
the mortgagee while he is not entitled to 
possession. Adverse possassion operates against 
a mortgagee only^ when the mortgagee is 
entitled to possession and time runs against 
him from the date when bo is entitled to 
enter upon the land. But in the oaae of the 
grant of a mortgage by a person previously 
dispossessed the adverse possession which 
had commenced to operate against the 
mortgagor would not by the grant of the 
mortgage be arrested but would operate 
equally against the mortgagep. 5 A 1 (P.C.); 39 
M.37 and 4 W.R. 
(P.0.1 37 Rel. on. [\\ 3o',, Ca. 1. 2] 

8. a. Miltm and 8, AT. M//m— for 
Appellant. 

Jauftk Khlioro — for Respondent. 

Judgment.— The land in di-^putc in 
the suit giving rise to this second anpoal 
was originally the kasht land of the 
defendant, but in 1898 was sold in 
execution of rent deoroo.s obtained 
by the 16 annas proprietor of the vil- 
lage, the Mohunt of Putcour, to Shoo- 
nandan Prasad Singh and Raghnnandan 
Prasad Singh, who, on the 3rd January 
1890, mortgaged the land under a simple 
mortgage-bond to the plaintiff. 

In 1906 the plaintiff obtained a decree 
on his mortgage and at the sale in 
execution of his dccrco purchased the 
land, and a few days aft«>r delivery of 
^ssession, on the 20th January 1 m 14, 
teased it to the Rahuara Opium 
Factory. When the Factory sought to 
take possession the defendant resisted, 
and there was a dispute which cul- 
minated in section 145, Criminal 
&ocedure Code proceedings and on 
«der declaring the Factory to be in 
^ssession on 18th July 1914. 
After that the Factory surrendered 
Its lease to the plaintiff who, 
however, owing to the resistance of 
P—39 
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the iefendant, was ^able to get pos^ 
session. The plaintiff then brought 
this suit for a declaration of bis title 
s-^d for recovery of possession dating 
his dispossession from the 2nd Novem-* 
her 1914 In the alternative ho prayed 
that a fair rent might be fixed as 
payable by the defendant, and that 
he should be awarded a decree for 
arrears of rent from 1322 to 1325 
Fasli. 

The defendant nteaded that the suit 
was barred by limitation since tbo 
plaintiff bad never held possession 
of the plaint lands. He denied that 
Raghunandan and Sheonandan had 
been in possession after purchase in 
a sale under a decree for rent; or 
that the plaintiff had bought the 
land and taken possession in execution 
of mortgage* decree. He claimed title 
by adverse possession. 

The Munsif in a very short judg- 
ment, and for reasons which are quite 
unconvincing, found that the plain- 
tiff was not entitled to obtain kh& 
possession of the land, and, for some 
unexplainable reason, held that the 
plaintiff was entitled .to rent from 
the defendant, as his tenant, He held 
that the defendant was not entitled 
to the land by adverse possession. 

On appeal and cross-appeal the Sub- 
ordinate Judge liold that the defend- 
ant was admittedly an occupancy 
tenant originally and, if he remained 
in i)Osse«5sion of the disputed land 
after the sale in execution of the 
rent decree, ho was a trespasser, and 
the plaintiff must come to Court 
within 12 years from the date of sale 
under the rent decree, unless he could 
prove possession within 12 years. He 
upheld the MunsifV finding that the 
writ of delivery of possession made 
to tho plaintiff after his purchase in 
the mortgage-decree could not have 
any bearing upon the question of 
the defendant’s actual possession, as 
the defendant was not a party to 
the mortgagc^locrcc. He held also 
that the order passed under section 
US. Criminal Procedure Code, did 
not necessarily amount to an ouster 
of the defendant, and that the admis- 
sion of tho plaintiff in a title suit in 
1919 showed that the defendant was 
in possession all along.' He relied 
edso on certain rent receipts granted 
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by the Mohunt ofj^atepur to the defend- 
ant. He found that the defendanrhad 
been in possession of the land since 1898 
as a trespasser, and that his possession 
was adverse to the predeocssors^in-inte- 
rest of the plaintiff and to the plaintiff 
himself for more than 12 years. He 
decided that the plaintiff’s suit was time 
barred. 

Now, it appears that the sale under the 
rent decree was in 1898, and the mort- 
gage to the plaintiff was executed in 1899, 
so that if in spits of the sale to Raghu- 
nandan and Sheonandan, the defendant 
remained in possession of lard. The 
commencement of his adverse possession 
as against the purchasers was prior to 
the mortgage to the plaintiff. The 
learned Subordinate Judge appears to bo 
in error in thinking that, for the purposes 
of computing the duration of adverse 
possession against a mortgagee who has, 
under a simple mortgage 1)ond, brought 
the property to sale and purchased it 
himself, the duration of adverse posses, 
sjon held against the mortgagor bo- 
fore the sale can be tacked on to 
the duration of adverse possession 
against the mortgagee after his pur- 
chase in execution of tlio mortgage- 
decree. 

Mr. Mitter has cited the cases of 
Karan Singh v Alt Khan (1), 

Vinapuit V. Sumamnet Bat Ainmam (i) 
and Pfiija Sakhi Debt v. Btrn.xhnmr Stun^ 
anta (3). These cases clearly show 
that when, after a simple mortgage 
has been granted, a third person 
commences to acquire title by ad- 
verse possession against the mortgagor, 
the period of adverse posjiession 
against the mortgagor cannot operate 
against tie mortgagee while he is 
not entitled to possession. Adverse 
possession operates against a mort- 
gagee only when the mortgagee is 
entitled to possession and time runs 
against him from the date when he 
is entitled to enter upon the land. 

(1) [1883] 5 Alf l-g L A. 99 « 

4 Sar. 352 (P. O.) 

U) [1915J 39 Mod. 811 L. W. 

1080 M. L. J. b5-18M. 

L. T.436=(1915) M. W. N. 
927-31 1.C. 412 (F,B.) 

(3) [1S»X71 44 Cal. 425 = 27 C. L. J. 
212-37 1. 0. 277 = 210. W.N. 

177. 


A careful consideration of these 
cases shows, however, that the de- 
cisions do not relate to a case where 
adverse possession against the mort- 
gagor has commenced prior to the 
execution of the simple mortage, and 
in fact in the case nf Priya SalSti DM v. 
Bireshwar Snmanta (3), Sanderson, C. J. 
points oufc that, if in the case of Koran 
Sinqh v Bokhar Alt Khan (l)the posses- 
sion by the Collector previous to the 
mortgage could have been treated as 
possession by the defendant who claimed 
adversely, the operation of adverse 
possession would not have been 
affected by the subsequent grant of 
the mortgage security. 

The case of NaUaimUtu Piliai v. 
Bclha Naickpn (4) was distinguished 
on this very ground. Muker 3 ee, J. in 
the same case points out that in 
the case of the grant of a mortgage 
hy a person previously dispossessed 
“the adverse possession which had 
commenced to operate against the 
mortgagor would not, by the grant 
of the mortgage, be arrested, butj 
would operate equally against the) 
mortgagee, for in the words of Lord 
Kingsdown in Prnnnath Boy Chauylnj 
V. Rookea Beqiim (5‘, ‘a cause of action 
is not prolonged by mere transfer 
of the title.” 

If, then, the defendant was not in 
possession as against Sheonandan 
and Raghimandan prior to the mort- 
gage by them to the plaintiff in 1899, 
the period during which they were 
in possession up to 1913 or 19 14 when 
the plaintiff executed his decree and 
obtained writ for delivery of pos- 
session, cannot be counted as against 
him in respect of adverse posses- 
sion. 

In 1914, the Factory, the lessee, 
was declared to bo in possession, aivl, 
if the Factory was in possession as 
lessee, that possession would count 
as possession of the plaintiff. 

Both the lower Courts have failed 
to appreciate the questions to be decided 
in the case, and have failed to come 

(4r [1900] 23 Mad. 37 = 9 
258 

(5) [1857] 7 M. LA. 323=4 W.R. 
(P. 0.) 37 = 1 Suther. 367 = 1 Sar. 
692 (P. 0.) 
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to a distinct finding necessary 
for the answer to those questions. 
It was necessary to find whether 
the defendants were in possession 
adverse to Raghunandan and Shoonandan 
prior to^ the mortgage. It is true 
that the learned Subordinate Judge 
has stated that the plaintilf ad- 
mitted in a written statement in 
a suit instituted in 1919 that the 
defendant had been all along in 
possession, but the learned Sulwrdi- 
nato Judge’s statement is based on 
no evidence. What the plaintiff stated 
in his written statement was that 
defendant was in possession of the land 
at the time the written statement 
was drawn up, that is to say, in 
1919. There is no statement there 
that the defendant had all along been in 
possession. 

With regard to the order under 
section 145, Ornnindl Procedure Code, 
a finding should bo como to whether 
the Factory was in fact in posses- 
sion, if such a finding is ixissiblo on 
the evidence. 

It is clear to mo that the Subordi- 
nate Judge has niisconcoivcd the 
points to be decided in the case, and 
I, therefore, set aside his docroo 
and remand the case for a re-hearing of 
the appeal and disposal according to law. 

The appeal is allowed, costs will abide 
the result. 

Appeal (illoioed. 

A. I. R, 1923 Patna 307. 

J wala Prasad, J , 

Li-MimiPtmod ... Petitioner 

V. 

Emperor ... Opposite Party. 

Criminal Ref. No. 70 of 1921, decided 
on 5th Jan. 1922 by the S. Judge, Dar- 
bhanga. 

Penal Code, Ss. 417 & 477 (a)— RooAa wherein 
entrtee were changed by accused not having left 
accused's hands^Aci of accused does not 
amount to attempt but only to pt eput ation^Diger^ 
ence betv*een attempt and preparation pointed 
out — Penal Code, 8» 611. 

Inhere is a wide difference between the pre- 
paration and an attempt to commit an offouce. 
The preparation consists in devising or axrang. 
ing means necessary for the commission of 
an offence, an attempt is the direct movement 
'towards the oommiBsion after the pxopeiatio&s 
are made. 


‘Where a clerk, In charge of weighing the 
sugar-canes which were brought to the sugar 
company for sale, entered in the register 
higher weight of the sugar-cane hut the regis- 
ter had not left his bauds 

that his action had not passed from 
the stage of preparation into that of an at- 
tempt to cheat. 8. A. JOl and 3 M. 1 Rel. on. 

[P. m, C. 1.] 

The A^si^lant Oorernment Advocate — for 
the Crown. 

Judgment. — This is a reference by 
the Sessions Judge of Darbhanga re- 
commending that the conviction of and 
the Sf^ntcnco ])a««cd upon the accused 
under section 420/511, Indian Penal 
Code by the Sub-Divisional Magistrate 
of Sainastiporc be set aside. 

The accused was a clerk employed at 
the Samastiporo (Cental Sugar Company 
and as such in charge of weighing the 
carts of sugar-canes upon the maohino 
and to enter the weights thereof in the 
Weighment Register proscribed for 
the luirposc. That register contains 
a column headed “Weighment” and 
is divided into three sub-columns ft) 
Gross, (^) Taro, and (3) Net. Carts 
with sugar-canes loaded thereon used 
to bo wciglicil ui)on the mn chine and 
the gvo'S wf ight of the sugar-canes 
and the carl ui-cd to bo entered in 
sab-column (1). Tho carts wero then 
cinpti'wd and were again weighed and 
this weiglii entered in sub-column (2). 
In sub-column 3 was shown tho net 
weight of sugar-canes by subtracting 
the weight of empty carts noted in 
sub-coluiiin (2) fiom the gross weight 
entered in sub-column (1). Upon the 
net weight of sugar-canes mentioned 
in column No. 3 payments used to be 
made to tho sellers according to the 
current market rate of sugar-canes. 

The accused went on leave for three 
days towards tho end of Fcljruary 1921 
and one Ilirdi Narain acted for him 
during those days. Hirdi Narain sus- 
pected that the accused was showing 
more weight of tho carts in the 
Register than the actual weight with 
a view to cau'^c loss to the factory and 
that this he used to do in collusion with 
the suppliers of sugar-canes probably 
on receiving illegal gratification from 
them. Hirdi Narain (P. W. No. 6) re- 
ported his suspicion to the Head Clerk, 
Kanto Choudhury fP. W. No. 2) who 
in his turn reported the matter to 
the Assistant Superintendent (F. Wi 
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lyTo 1). Under the directions of the 
Assistant Superintendent, the Head 
Clerk awaited the arrival of the cart 
of one hTathuni on the 2nd of March* 
Nathuni’s cart was weighed by the 
accused and the gross weight thereof 
was entered in the register as 16 
maunds, seers As the cart pass- 
ed, the Head Clerk stopped it from 
being emptied and took it back to the 
weighment machine and re- weighed 
it. He found that the weight was 14 
maunds, 20 seers. While the* Head 
Clerk was weighing the cart, the ac- 
cused changed the figure “ 16 ” in the 
register into ‘12* by altering ‘6* into *2’. 
The matter was then reported to the 
Assistant Superintendent who sent the 
letter (Exhibit 1) to the Sub-Inspector 
of Police. After investigation, the ac- 
cused was put on his trial. 

The Magistrate found the facts sum- 
marised above as having been satis- 
factorily proved by evidence. The 
learned Sessions Judge also has accepted 
the facts as having been proved, but he 
is of opinion that upon the facts the 
accused is not guilty of an attempt to 
cheat, He has accordingly referred 
the case to this Court, under section 438 
of the Code of Criminal Procedure, 
for quashing the conviction of the 
accused. 

The case appeared to be somewhat 
important and intricate, and I, there- 
fore, requisitioned the assistance of 
the learned Assistant Government 
Advocate, which he has very gladly ren- 
dered to me. 

I have considered the authorities 
relied upon by the learned Sessions 
Judge : Hurjee Mall v, hmm Alt Sircar 
(1) and Queen-Empress v. Dhundt 
and those cited by the learned Assis- 
tant Govcrninent Advocate Ferjim v. 
FeuMa Venkata' wm (3) and Queen- 
Empress v. Paku (4). 

There is no doubt that the accused 
did enter false figures in the register 
showing a greater quantity of sugar- 
canes than was actually supplied by 
Nathuni, There is also no doubt that 

(1) (1903) 8G. W. N. 278 = 1 Cr. L J. 

124. 

(2) U886) 8 A 304 =(1886) A. W. N. 

125 

(8) (1881) 3 M. 4-1 Weir 543. 

. i iv (l WO) 24 B 287 - 1 Bom. L. E. m. 


by so doing he intended to cheat the 
Company by making it pay a higher sum 
to Nathuni than he was entitled to. The 
clerk was in charge of writing the 
Register and making entries in all the 
columns. He had written the first 
sub column under the heading ‘Weight ’ 
namely, the gross weight of the sugar- 
canes along with the cart. He had 
still to find out the net weight of the 
sugar canes for which the Company 
was liable to })ay the price to the 
supplier. 

This, no doubt, was a mere matter of 
arithmetic, inasmuch as the weight of 
Nathum’s cart, namely, 5 maunds and 
30 seers, was a constant quantity as 
found Irom the entries on the previous 
dates for the whole of the month of 
February up to the 1st of March, 
Before the remaining two sub- 
columns, that is, “Tare” and ‘Net’ 
weight were filled in, the Head Clerk 
intcrcci^ted and the accused was not 
able to write those columns. It is not 
known when the clerk was to make 
out this net w'eight, whether after the 
close of the weighment for the whole 
day of all the carts of sugar-canes 
supplied or at the end of the month, 
or as cacli cart was being weighed. 
The evidence on this point is not suffi- 
cient. At any rate, the time had not 
come and nothing was done by the 
accused to show that he was going to 
carry out his intention of cheating by 
entering those sub-cobnmns of ‘ Tare ' 
and ‘Net’ weight and fixing the liabi- 
lity absolutely upon the Company. 
Until that was done, the Company 
could not be said to have been 
cheated. Again, until that was done 
and the register had passed out of the 
control of the clerk and submitted to 
the Company as evidence of the liabi- 
lity of the Company, there was yet 
time for the clerk to change his mind 
or intention and, as put by Broadhurst, 
J., in the case of Qucen-Evipress v. 
Dhundi i2) * from prudence, if not from 
ponitenco,* 

Wc have to assume that better reasons 
would prevail at any moment and the 
man would change his intention Tto 
commit a sin or crime before the acfhal 
consummation thereof ; and until he has 
done all in his power to let his action be 
out of his control, so that the commission 
of the sin or the crime would be a natural 
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tffcct of the actions already commit- 
ted, there is still a mere preparation 
for the commission, and not an at- 
tempt to commit the offence or the 
sin. That learned J ndge, in the deci- 
sion referred to above, says : “ It is 
to be noted that the act or omission 
must be one that causes, or is 
likely to cause, to such person, 
damage or loss, etc. But here the 
mere certificate by itself and until 
endorsed, and uniil further action had 
been taken upon it, could not possibly 
have caused loss or damage to any 
person.” This is also the view sup- 
ported by the decision in the case of 
Beqina v. Pcula^a Yenhxtlasaim (3j. Mr. 
Mayne in his commentary has also 
laid down the dictum of an American 
Jurist that there is a wide difference 
between the preparation and an at- 
tempt to commit an oflenco. He says 
the preparation consists in devising or 
arranging moans necessary for the com- 
mission of an offence, an atfcemj^t is 
the direct movement t(‘wards the com- 
mission after preparations arc made. 

I, therefore, agree with the view 
taken by the learned Sessions Judge 
that the writing of the false figure in 
Iho register bad not xiassed from the 
stage of preparation into that of an 
attempt to commit tho oil once of 
cheating. It a-ppears to me that llic 
accused was tried under a wrong sec- 
tion. 1 he accused came clearly within 
the purview of section ^;77 (u) of the 
Indian Penal Code, which relates to 
tho falsification of an account-book by 
a clerk or a servant and 1 wonder why 
this section was not taken advajitage of. 

In view, however, of the age of the 
accused and of its being the first 
ollence, 1 do not think any advantage 
will now be gained by re-tiying the 
accused. The Magistrate, while giving 
a lenient punishment to the accused, 
observed that tho accused is a young 
man and does noi tippoar to belong to 
a class of coiUiriiiod criniinala. Ihc 
accused has already been m 3 a il tor 
about five or six days, and 1 hope this 
will be a warning to him and he will 
reform himself and really repent for 
what he did and would try to lead an 
honest life, 

i accept the reference and set aside 
the conviction and the sentence. 

Conviction set aside. , 
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Das AKO BlJCKNlLL, JJ. 

Plaintiff— Appellant 

V, 

Sheo Kumar Mfssf'r— Defendant — Res- 
pondent 

Appeal No, 1 .37 of 1 91 9, decided on 25th 
May, 192?, from the decision of tho 
Sul). J., Muzaffarpnr, dated 18th Decem- 
ber, 1018. 

^ [fi^ Tfi ndu Ln u — J^tdtfffcus Endt ument — Success 
Sion-^CuHtonifOa to, not prut(d — Practice main* 
tinned jor 300 years should not he departed from. 

Whoio for 300 ycarj the succession to the 
mohu'itship had beun niaintairvod strictly with- 
in the lamily by the adoption by the reigning 
mol, tint ot his agnatic nephew it would be con- 
trary to good aonse to depart from tho practice 
though a custom to that effect was not proved. 

[P. 3ia. C. 2.1 

ih) Cibtl P.f'.tS 100 — New Plea — Exisiince 
of iUi>tom nut challenged in loner Conti cannot 
bo chatienged in appeal. 

Where beforo tho Subordinate Judge the 
whole case proceeded on the common 
ground that there dia exist a definite custom 
that the mchurttskip and possession of the 
iroperticB of the AstUal were limited primarily 
to Chelfis w’ho were blood relatives of the 
deceased or the oiitgoiug incunibrnt 

Hcldf that it is not possible to allow the 
respondent to raise the question as to the 
validity of this custom at the stage of ai/pcal. 

[P. 31J. C. M 

(c) Evidence Act, S, lOi— I roof of relation-^ 
ship is to h ' given by him uh'' sets it up. 

Where tho plaintiff’s right to succeed 
depends upon bis being an agnatic relation of 
tho defendant, the onus is on him to prove that 
be 18 BO related. [1\ olJ, C. 2 ] 

Civil P. C.,S. 92 — Claim based on plaintiff's 
personal right of possession, minghd with a 
claim based on breach of trust—S. 9% does not 
apply. 

Where, what the plaint. ff claimed in his 
plaint did not ulto(:other contemplate merely 
matters compriaou 1.1 aection 92, but he also 
claimed, as in his own right of succession, 
possCvision of the properties as well as the 
position of mohunt on ihe ground that the 
defendant had forfeited them owing, amongst 
other reasons, to the fact that be had marnsd 

Hdd, that a claim for ejectment and posses- 
sion of this character, being based upon an 
alleged personal right of the plaintiff, cannot 
be regarded as falling within the purview of 
section 92. [P. Jl6, C. 2, 1'. 317, C. 1.] 

(3) Ji Ltd. bit alt JJatregt^’ map not 
messsarilp mean non^marriag\.able state^ 
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The word **Bairagr’ means withdrawn 
from woildly affairs and perhaps in its 
primary sense it was intended to convey the 
idea of complete asceticism, that is to say, an 
hermetic life in which the individual cut him* 
self off from his worldl^^ desires and environ- 
ments and retreated into a condition of 
isolated contemplation of th]D{:S divine ; tut 
there is no doubt that this word has lung 
since ceased to have any such restrictive 
meaning and it would seem that it now almost 
only has the sigmficaiice of a person devoted 
to religion and does not itself in anyway 
contemplate the necessary incidence of 
celibacy. It is not sure that “Birakt** even 
with the conjunction of the word ‘‘Bairagi** 
now necessarily contemplates a non-maxriage- 
abie state. (P. 319. C. 2.] 

(f) Hindu Lau — Relmous Endowment — 
Marriage o/ raoliunt does not necessaiily entail 
forfeiture of ojfioe. 

The marriage of a ni’ hunt does not neccs- 
sarity entail a forfeiture of his office as 
mohunt, [P* 321, C. 2.] 

8, a Ultra, 8. U Mulhek, C.C.La-, 
N. 8tngh and Jndulaiis Sahay—ioT 
Appellant. 

Ha^an Imam, K. P. Jaimsyal, X. 
8ahay and II N, Prasad — for Respondent. 

Bucfcnill, J. — This is an appeal from 
the decision of the Subordinate Judge of 
Muzaftarpiir, dated the 18th December 

1918. 

The circumstances under which this 
litigation has taken place are in them- 
Bclvcs simple enough but raised some- 
what difficult questions. The defendant 
is the mohunt of an A«=^thal of considei'a- 
ble historic importance whicli has been 
referred to throughout the proceedings 
as the Sitaniarhi Asial. It appears to 
have been founded in the year 1699 and 
to have been situated near a water from 
which the goddess Sita is believed to 
have emanated. The first mohunt 
aijpears to have been one Hiram and 
since him there have been seven more; 
the last being the defendant. 

It is common ground that, ever since 
the foundation of this establishment, 
each mohunt has appointed as his 
successor liis nephew, and that all the 
rru)lmnl\ have hitherto been unmarried. 
What has happened up till now is that 
each successive mohunt has taken his 
nephew as his chela and has been 
succeeded by him, Although in the 
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plaint in the suit brought by the 
plaintiff against the defendant there 
are various allegations, such as of 
illegal dealing with property attached 
to the Astlial, the on ly matter which 
has been brought before this Court on 
this appeal is the admitted fact that 
the defendant has married, and it is 
alleged by the plaintiff that by having 
contracted a marriage tho defendant 
has incurred forfeiture of his mohiinP 
ship\ in addition to this question 
arises the further point as to whether* 
the plaintiif has any legal status for 
bringing this suit. 

The plaintiff was admittedly a chela oi 
the defendant’s predecessor whose name 
was Bhagwat Das and he claims to be 
an agnate relative of the defendant; 
he docs not claim to be the defendant’s 
nephew but to be the nephew of one of 
the second cousins of the defendant ; ho 
also 151 admittedly giini hhai of the de- 
fendant, they both having been chetan of 
the defendant’s predecessor. 

In 1915 the plamtili brought his 
action against the defendant and he 
asked, firt4ly, that it might bo declared 
that the plaintiff was entitled to tho 
mohunlship and gaddinadiini of the 
Asthal ; •-ecotnllij, that the right of tho 
defendant 'thereto has become extinct ; 
that he is not entitled to keep the 
property appei taming thereto and 

that his possession is unlawful ; 
that a decree might be passed in his 
favour awarding him possession and 
dispossessing the defendant; ixiid,fouiiJdy, 
that an enqaiiy should bo made as to 
tho mesne profits from the date of the 
defendant’s marriage. 

TJie defendant raised various defences ; 
firdly, that tho suit was barred as it 
had not been brought under the pro- 
visions of section 9,5 of the Civil Pro- 
cedure Code; i^eamdly, that marriage 
did not entail forfeiture and that the 
defendant was entitled to marry with- 
out incurring any disability; thirdly, 
he denied having dealt illegally with 
or wasted or mismanaged the pro- 
perty ; foutihly, he denied that the 
plaintiff 1 elonged to the family of 
his predecessor or that he was a Gotia 
or blood relation, and, lastly, he dis- 
puted, m any case, the claim made by 
tho plaintiff to the succession on tl^ 
ground that he (the d^endant) had 
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initiated several chelae who were rela- 
tives of the family of previous 
mohunts. 

A very large quantity, both of oral 
and documentary evidence, was pro- 
duced Wbfore the Subt)rdinate Judge, 
who, in the course of a long and 
elaborate judgment, came to findings 
to the following effect ‘ — 

t. That the fact that the provisions 
of section 92 of the fJodo of Civil Pro- 
cedure relative to the procedure to be 
adopted where litigation is contemplat- 
ed in connection with public chari- 
ties had not been adopted was a bar to 
the plaintiff’s suit, in so far as the 
question of wastage of the Asthal pro- 
perties was concerned but did not 
debar him from obtaining relief if the 
defendant by liis marriage had put 
himself under such disability as would 
prevent him from continuing to hold 
his mohnnUhip, 

2. That there had in fact been no 
wastage by the defendant of the 
Asthal properties. 

3. That the properties in suit were 
all properties attached to the Asthal 
and that if the defendant lost his post 
as inoinmt he would lose the properties 
also. 

4. That the plaintiff was not an 
agnatic cousin or even an agnatic 
relative of the defendant. 

5. That the defendant had initiated 
Bairagic c/ic/ov, 

6. That the defendant’s marriage 
did not result in forfeiture of his 
office. 

The Subordinate Judge on these 
findings dismissed the plaintiff’s 
claim with costs. Some of these 
.findijjgs, such as, for example, that on 
the question ot waste, have not been 
argued before this Court and indeed 
the case has, I think, been presented 
to this Court in a somewhat different 
way to that in which it was placed 
before the Subordinate Judge, To my 
mind there are really but two points 
which have to be considered. These 
are : — 

1. Has the plaintiff any locm standi 
to bring this suit in its present form? 

If he has, then docs the fact, 
that the defendant has married, result 


in his having to give up office as 
moliurd of the Asthal ? 

Now. with regard to the first ques- 
tion, it is very irnportant to see in 
what way the plaintiff himself placed 
his claim in his plaint. He says in 
paragraph 3 “that for the purposes of 
appointment of a successor to the 
reigning wnhunt the said Asthal is a 
mnurn i one, that is to say, that the 
reigning mnlwnf has the right to 
appoint one of bis Bairagi chola^ as 
bis heir, representative and successor* 
under a deed or without it by giving 
him til ale, hmtlii, chaddar and puqrt, Tt 
has been the custom of the said Asthal 
that the reigning molnint has been 
appointing one of liis Bairagi chpln^ 
belonging to his qirha<4.i family as his 
heir, representative and successor.” 

Now. so far. the defendant admits 
this and that the statements made by 
the plaintiff are substantially correct, 
specifically doing so in paragraph ^ 
of his statement of defence The 
plaintiff, however, then proceeds to 
say. “ it is also the custom of the said 
Asthal that if the reigning mohwit die 
without appointing his successor or 
heir or do any act which renders him 
unfit to remain as such, the eldest of 
an Vaishnab Bairagi chelae who is 
also his agnate by descent or in case 
of there being no such Vaishnab 
Bairagi chela, the oldest of hia 
Vaishnab Bairagi q//m bhnis who ia 
his agnate by descent, would be the 
qaMinashin of the said Asthal and 
would take possession of the proper- 
ties appertaining thereto.” 

This part of the claim is stoutly 
denied by the defendant. In paragraph 7 
of his plaint the plaintiff claims that, as 
a chela of the defendant’s predecessor 
and as the only guiiasti chela of that 
imliunt he is the only person who is 
entitled to become the viohunt^ on the 
forfeiture, owing to his (the defendant’s) 
marriage, of the post and the appurtenant 
properties. ^ 

It has been pointed out how it would 
appear that, so long as it was poss ible 
all 7?2 oAz// 7^‘ of this Asthal have taken as 
their cheUiH and nominated as their suc- 
cessors their agnate nephews ; but there 
is no evidence whatever, in my opi- 
nion,* to show (a^d indeed there could 



Patna 


Raghctnath Das ▼. Sheo Kcjmati (Bucknill. J.) 


be none to show) that if. as in this case, 
there was no n^hew, there was any cus- 
tom of the Asthal as to who should 
succeed the mohwit ; for no occasion has 
occurred on which any question of what 
was the proper method of succession had 
arisen. 

It seems, therefore, to me to be 
impossible that there should have been 
any evidence of cu'^toni as is alleged 
by the plaintiff as to what was the 
nature of succession where a mohnit 
had no Bairagi vhola belonging to his 
'‘Agnatic qh'hasti family. 

The primary question which has to 
be care hilly coasidored is, who is th e 
proper successor to the mohimt of this 
Asthal. As lias been inontioned boforo, 
the matter hitherto h*4S given rise to no 
difficult V for the simple reason that each 
mohunthdi^ in fact adopted, as his chela 
and successor, his agnatic nephew Out 
of this fact arise several questions : 
firsthj, docs this fact constitute a custom 
which excludes the succession to the 
mohitnUh’p of any one who is not an 
agnatic relation to the outgoing mohmt ? 
What is the proper method of succession? 

1 think that it is hero of very great 
importance to sec if there is any- 
thing in the dooumentciry evidence 
which help! in a decision upon this 
point and here must be noted a 
document [Exhibit E which is dated 
l3fchof Kartik 1U07 F. S. (159i)A.D)l 
which constitutes a grcMit, from one 
Sri Nirpati Singh in favour of the 
first tmhmt, who is described as 
Fakirana Go^ainSri Hira Ram Mohunt^ 
of certain Mouzas, in the following 
terms 

“ You shall cultivate, grow com and 
settle the said Monza and with your 
disciples and disciples of disciples shall 
enjoy the entire produce thereof. The 
Mouza should be treated as k/uirie jwm 
and no resistance should be offered/’ 

Now, it is perfectly clear that, at any 
rate, with regard to this endowment 
it was thought that not an unusual 
practice ^o^ld bo followed, namely, 
that would be succeeded 

by his chela. There is no idea in 
the mind of the donor that the chela 
successor must necessarily bo a re- 
lative of the mohunt It is quite in- 
telligible that, as a matter of family 
interest, it has been the practice 
very naturally to kfijop the valuable 
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properties .appertaining to this Asthal 
in the hands of the mchunfs family, 
but it is very difficult to say that it 
is possible to assert that any exclusive 
custom has been established which 
would prevent a jnohunt, should he 
so wish, from appointing as his 
successor a chela who iv not 
necessarily a member of his (jirhasfi 
family 1 he question is whether, if a 
innhiml chO'50 to appdnt as his sue- 
cess or one of his choUis who is not 
a relative, the family of the wofuint 
could successfully oppose such an 
api)ointincnt. 

This point, namely, that theie can 
b3 no exclusive custom in this Asthal 
that the devolution of the inohunttthip 
must fall upon a blood relative, has 
been very forcildy urged before this 
Court by Mr. Hasan imam. Counsel 
for the respondent. It is contended 
by him that, as it is possible here 
to trace tho nature of the original 
grant of, at any rate, a portion of 
what now hurras tho Asthal properties 
and that as in that doouraont tho usual 
succession from imhinit to chela is 
contemplated it is not competent for the 
donee and his succissors to graft 
on to the conditions of this grant 
any custom which would restrict 
the devolution of the incumbency to 
the fainily. And it is also pointed 
out that in numerous other documents 
which indicate the manner in which 
other properties became appurtenant 
to the Asthal there is nothmg to 
indicate any form of restrictive 
devolution. 

I am bound to say that it seems to 
me that this argument possesses con- 
siderable force but when one considers 
that for 300 yearr; the incumbency has 
been maintained strictly v/ithin the , 
family by the adoption by tho reigning 
niolniut of his agnatic nephew, I am 
inclined to think that it would be 
contrary to good sense to depart from 
that practice. 

But there is more than this 
to be said about the matter. It 
would appear quite clear that this 
point was not raised before the Subordi* 
nato Judge and is raised now by the 
respondent as what is practically a 
new case on appeal and one which the 
plaint iif has never had a proper op- 
portunity of meeting. The Subordinate 
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Judge writes in his judgment. 

‘*It is an admitted fact that the mohunt 
of Sitamarhi Asthal must be a Gour 
Brahmin oonnected wich their natural 
family.*' 

Again, in paragraph 20 of the state« 
ment of defence it is definitely stated 
that — 

“The custom and usage alleged by the 
plaintiff in the first part of paragraph 3, 
to wit, that the Sitamarhi Asthal is a 
mnurusi (one that goes by doscont) 
Asthal and a cJidn related by blond to 
the reigning mohunt succeeds on the 
demise of reigning mohunt. are substanti- 
ally correct.*’ 

It is also quite clear from the defend, 
ant's own evidence that the tradition 
and the method of devolution was in fact 
always normally to be followed if possi- 
ble and he states. 

“In case I had died immediately after 
Bhagwat Das*s death, Raghubir Das who 
is a chela of Bhagwat Das and who is ray 
agnate's cousin’s son {mohunt Janki 
Das’s son) would have become the mohunt 
after mo.” 

The plaintiff s own case is, of course, 
based upon the necessity for maintaining 
the agnatic tradition. To my mind, 
therefore, there is no doubt that before 
the Subordinate Judge the whole case 
proceeded on the common ground that 
there did exist a definite custom that the 
mohiintship and possession of the pro- 
perties of the Sitamarhi Asthal were 
limited primarily to chelas who are blood 
relatives of the deceased or the outgoing 
incumbent I do not think therefore, 
that it is possible to allow the respondent 
to raise this question at this stage. 

Having now disposed of this point, I 
think, before proceeding to the next, it is 
desirable to endeavour to ascertain what 
is really meant by the use of certain 
phrases which seem to have been some- 
what loosely utilized. We see the words 
“natural family” **giiiiasti family** and 
“blood relation,” and the question really 
is, whether they are used as intended to 
have the same meaning'; can they be 
utilized in the ordinary way to denote 
cognatic as well as agnatic relationship? 

Here, again, I think that the case 
before the Subordinate Judge proceeded 
on the assumption that an agnatic chda 
of an out'going mohunt would take pre- 
ference over any other chda ; and it 
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would seem from what the defendant 
himself states that if he had died without 
having appointed any cheUt, an agnatic 
chela of his predecessor would succeed to 
the post. This, coupled with what I 
have stated above, shows, 1 think that 
the belief of those connected with the 
Asthal, of whatever party they may be, 
was that, in the event of there being no 
agnatic chela of an out-going n ohunt any 
agnatic relative who had been a chela oi 
any mohunt of the Asthal would succeed. 

But the matter has to be followed out 
a little further ; the question is whether 
this insistence on the agnatic succession 
would, in the event of the out-going 
iuolmnt having appointed chelas who 
though not agnates were cognatic rela- 
tives or who perhaps were not even 
relatives at all, have the effect that such 
chelas of the out-going mohunt would be- 
preferred in the succession to an agnatic 
relative who was a chda of an earlier 
mohunt. This is the natural question 
which is the next one in this case whiefi 
arises for consideration, for it is here 
admitted that the defendant has appoint- 
ed chelas^ that these chelas are not 
agnatic relatives but some, .^t any rate, 
of them are cognatic relatives. 

There is really nothing much which 
can possibly guide one in coming to a 
definite decision upon this point and per- 
haps it is imnecessary to say more than 
that whilst, on the one side, one sees the 
principle (indicated in the grant) that the 
m >huntship should descend to a mohunt's 
chda, on the other side, one has the 
strong impression of traditional neces- 
sity for keeping the incumbency in the 
agnatic family. 

If a cognatic chela of the out-going 
mohunt would not be preferred to an 
agnatic chela of a prior one, it is obvious 
that a chela of an out-going mohunt who 
was not even a cognatic relative could 
not have any priority over a chda who 
was an agnatic relative of a prior one ; 
and, if one cared to explore j^is matter 
still further it might be of ifl^rtance to 
ascertain whether any agnatic relative 
who was properly trained and qualified 
to bi a mohunt^ would not be preferred to 
any one else even though he may not 
have been a chda of any of the mohunts 
of the Asthal, 
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But in addition to this, /.e., a 
claim as an agnatic relative, the 
plaintiff also bases his claim not only 
on being an agnatic relative but 
also on being a guru him of the 
defendant. There is nothing, however, 
which I can see in the evidence, which 
can possibly substantiate his claim to 
succeed to the incumbency nierely as 
2ug\iru hhai of the present holder of 
the position and his status must, apart 
from any other question, be, in my 
opinion, dependent upon whether he is 
or is not in fact an agnatic relative. 

Now, on this very important question 
there was a great deal of evidence of 
an extremely contradictory character and 
the two stories put forward respectively 
by the . plaintiff and the defendant 
are completely in conflict. The plaint- 
iff maintains that he is, what I sup^ae 
in English terminology would be called, 
a third cousin of the defendant on the 

father s side. 1 . 1 . i. j 

The defendant on the other hand 
alleges that the plaintiff is not an agnatic 
relative at all but that he is connected 
with him by the fact that his (plaintiff s) 
brother's son married the defendant s 
niece’s daughter. The Subordinate 
Judge has examined the voluminous 
evidence at considerable length and with 
considerable care. He comes -to the 
conclusion that the plamtift has -failed 
to prove that he is an agnatic relation. 

I think that it is conceded by the 
defendant and certainly there is ample 
evidence to show that the plaintiff was 
not only a person of considerable im- 
portance in the affairs of the Asthal but 
was connected in some way with him ; 
he was undoubtedly a chela of the 
defendant’s predecessor and a gum hhai 
of the defendant* 

There is however, ^ very little 
documentary evidence in support of 
the plaintiff ’s claim to relationship 
of an agnatic character. In Exhibit 
I, which is a deed dated the 8th 
Deoemberij^Ol, executed by the Mohurd 
Bhagwat iSas in favour of the plaintifrs 
brother and others, a certain passage 
occurs which is thus translated,” ” but 
Bamautar Missir (this peison is admit- 
tedly the plaintiff’s brother) and others 
are related to the girhasti family of me, 
l^e declarant,” 


SHUO KtTMAit (Baoknilli X) 1928 

The important word here is the 
word ‘related* and the Subordinate 
Judge, who gives the passage in the 
vernacular, does not consider that the 
word there used necessarily connotes 
any agnatic relationship^ The learned 
Subordinate Judge in coming to this 
conclusion has taken into account also a 
passage in Exhibit D which is a deed 
also made by the Mohunt -Bhagwat Das 
on the 9th of December 1904 in which a 
word occurred which is again translated 
as “ related The two words in the 
two documents are in fact connected, 
that in the first being“m/i/amawd” whilst 
in the latter the word is “ vista 

All that the learned Subordinate Judge 
can decide on this point with regard to 
these documents is that the word 
“mAtowiancf” might include either 
agnatic or oognatio relatives. However, 
there is another way in which this docu- 
ment, Exhibit 1, has been utilised by 
the defendant ; it is to attempt to destroy 
the statement by the defendant that the 
only relationship between the plaintiff 
and the defendant is through the plaint- 
iff*s brother, Ramautar Missir by the 
latter’s son’s marriage to the defendant’s 
niece’s daughter ; it is utilised in this 
way: — 

It is said by the defendant in his 
evidence that this marriage took place 
some 12 or 13 years ago ; the defendant 
gave his evidence in August 1918 and it 
is pointed out, therefore, that it would 
swem that Exhibit No. 1, which was 
dated the 8th December 1904, was prob* 
ably executed before the marriage and 
that, if that was really so there was 
some connection other than that through 
the marriage between the plaintiff and 
the defendant or otherwise he would not 
have used in that deed the word trans. 
lated as “ related.” I am not at all sure, 
even supposing that it was dearly 
proved that the marriage took place 
after the execution of this deed that the 
expression in the deed pi^ves anything 
conclusive, although T think it is not at 
all improbable that in some way or 
other the plaintiff was connected with 
the family of the inohwnts. But the 
onus upon him of course, is to prove his 
agnatic connection without any doubt 
The Subordinate Judge goes through 
the oral evidence given in favour ol 
the plaintiff at some length with 
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one or two exceptions specifically 
refers, I think, to all those witnesses 
who speak as to the relationship. I 
have myself made an independent 
analysis. There is, first of all, the 
plaintiff • himself who says that 


Bhagwat Das the mohunt who was the 
defendant's predecessor was cousin to 
the plaintifi's father and he gives a 
detail of relationship which .can be 
worked out in the following tabte 


Mohunts, 

8 

Hiram, Mohunt No. 1. 

Birbal Das, Mohunt No. 2. 
Dharam Das, Mohunt No. 3. 
Bamprasad Das, MohuntlSto. 4. 
Ramratan Das, Mohunt No. 5. 
Shyam Narain Das, Mohunt No. 6. 
Bhagwat Das , Mohunt No. 7. 
Siaram Das, Mohunt No. 8. 
(defendant). 


JAGAT Narain Misser 

, I 

Siaram (migrated to 
Necknampore) 


Birbal 

Misser, 


Dharam 

Misser 


Nirmal 

Misser 


Suphal^ 

Misser'. 

1 


Prasad Misser 


Kanai Misser 


Rattu 


Sheo Sahai 



Ddlhu Sheodyal 

I 

1 

Ram Sahai 


Bhagwat. Ramkishun. 

Sheo Kumar 


i 


Bodhu Shambodlii Rambuksh 


Gopal Jaikishun Ram 

1 I 

2 sens. 


Ramautar Raghubir, Hanuman. 

’ (plaintiff). 
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His brother supports him, but the 
Subordinate Judge does not feel that 
he can accept their evidence as in any- 
way relicible or trustworthy as they are 
such deeply interested parties. (Here 
His Lordship deals with the evidence for 
and against agnatic relationship of 
plaintiff, with defendant.) The Sub- 
ordinate Judge has weighed the 
evidence given on both sides. He 
has seen the witnesses and ho has 
come to the conclusion that the 
weight of evidence is undoubtedly in 
favour of the defendant? Unless I 
could see very strong reasons for 
saying that the Subordinette Judge 
was wrong, I think it would be alto- 
gether improper to disagree with the 
conclusion to which he has come ; and 
indeed, on reading through and con- 
aideriiig carefully the evidence on both 
Hiides, I have come to the conclusion that 
tlfe Subordinate Judge was quite right; 
I think that the plaintiff by his evidence 
succeeded in giving to his claim to be 
afi agnatic relation of the defendant 
some semblance of plausibility; 1 do not, 
however, think that the evidence put 
forward on his behalf is, when it has 
been so seriously challenged and strongly 
met, sufficiefSt to prove conclusively his 
story. If the plaintiff is not an agnatic 
relative, he, whatever may be the other 
circumstances or whatever may be the 
other questions for decision, clearly has 
no locus btandi for bringing the present 
suit. 

The matter is, therefore, substantially 
disposed of by the view which I take of 
this point. As however, it is possible 
that the case may go further it is per- 
haps desirable that J should express my 
opinion upon certain other points which 
have been raised. The first of these is 
whether the plaintiff is debarred from 
bringing this action because he has not 
taken the steps which, under certain 
circumstances, are laid down by sec- 
tion 92 of the Code of Civil Procedure. 

This section reads as follows : — 

“(0 In the .case of any alleged 
breach of any express or constructive 
trust created for public purposes of a 
charitable or religious nature, or 
where the direction of the Court is 
deemed necessary for the administra- 
tion of an 7 such trust, the Advocate- 


General, or two or more persons hav- 
ing an interest in the trust and hav- 
ing obtained the consent in writing of 
the Advocate-General, may institute 
a suit, whether contentious or not, in 
the principal Civil Court of, original 
jurisdiction or in any other Court 
empowered in that behalf by the Local 
Government within the local limits of 
whose Jurisdiction the whole or any 
part of the -subject-matter of the 
trust is situate, to obtain a decree ; — 

“(a) removing any trustee; 

“w appointing a new trustee ; 

‘(c) vesting any property in a trus- 
tee; 

\(() directing accounts and inqui- 
ries; 

“(c) declaring what proportion of 
the trust property or of the interest 
therein shall be allocated to any par- 
ticular object of the trust ; 

“(/) authorizing the whole or any 
part of the trust-property to be let, 
sold, mortgaged or exchanged ; 

%i) settling a scheme ; or 
“W) granting such further or other 
relief as the nature of the case may 
require, 

*‘(2) Save as provided by the Reli- 
gious Endowments Act 1863 no suit 
claiming any of the reliefs specified 
in subsection (1) shall be instituted 
in respect of any such trust as is there- 
in referred to except in conformity 
with the provisions of that sub-sec- 
tion.” 

The Subordinate Judge thought that 
a jnoknnt of an Asthal being merely a 
sort of trustee can be removed from his 
office if he is guilty of violation of his 
trust and that the plaintiff was barred 
by section 92 from claiming any relief 
against the defendant on account uf the 
alleged waste of the trust property but, 
on the other hand the Subordinate Judge 
thought that section 92 did not debar the 
plaintiff from obtaining the relief which 
he sought on the ground that by the 
defendant’s marriage he (the defendant) 
had forfeited his office. 

It should be observed that what the 
plaintiff claims here in his plaint does 
not altogether contemplate merely 
matters which are comprised in sec- 
tion 92 ; for he claims, as in his own 
right of succession, possession of the 
properties as well as the position of 
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mohunt on the ground that the defend- 
ant has forfeited them o'wing, 
amongst other reasons, to the fact 
that he has married. Although it 
may be that, mingled with this appli- 
cation, ^there is also a claim based 
upon an alleged broach of trust such 
as is contemplated under section 92, 
I hardly imagine that a claim for 
ejectment and possession of the 
character made in ^ tlie present case, 
such claim being based upon an al- 
leged personal right of the plaintiff, 
is one which can be regarded as fall- 
ing within the purview of section 92. 

I do not think that it is necessary 
to comment in any way upon the 
question as to whether the defendant 
was guilty of any of the charges 
which were brought against him in 
connection with waste for misappro- 
priation of the property appertaining 
to the Asthal, for the point has nob 
been raised here in this Court al- 
though before the Subordinate Judge 
it was strongly urged but decided by 
him in favour of the defendant. 

The only other question for con- 
sideration is as to what, if any, is the 
effect upon the position of the defend- 
ant in relation to his moliunt'-lnp pro- 
duced by the admitted fact that he 
has contracted a marriage alliance. 
It must be confessed that, when 
entering upon this question, one finds 
oneself confronted with considerable 
difficulties. These difficulties present 
themselves from more than one direc- 
tion. In the first place, one is plung- 
ed into the extremely intricate sea of 
observances and traditions which 
surround the hierarchy of the Hindu 
priesthood ; secondly one is met with 
a mass of evidence much of which 
appears to be entirely contradictory 
although in some cases adduced by 
witnesses whose character and credibi- 
lity one would think were normally 
beyond criticism. 

1 am trying, however, to think that 
to a large extent much of what appears 
to be the conflict between what is stated 
by some of the witnesses on the part of 
the plaintiff and some of those on behalf 
of the defendant is due to the fact 
that some of the technical religious 
or semi-religious words which are 
used by them are not always used in 
precisely the same sense; and from 


what I have been able to gather during 
the hearing of this appeal, it is cer- 
tainly the case that some of these 
phrases are in ordinary parlance 
often utilized in a somewhat loose 
fashion. So far as it is of any value, 
however, in the plaintiff's favour, a 
start in the consideration of the ques- 
tion may be made by the admitted 
fact that, from the commencement of 
the foundation of this Asthal in 1599, 
all the 7)U)linnfs have been celibates 
until the defendant, the Uth mohuntt 
chose to marry. 

There js also no doubt that the fact of 
his having done so has been the, or one 
of the, causes which has given rise to 
this expensive and protracted litigation 
and has given umbrage to some of those 
who are connected with the Asthal. It 
must not, however, be lost sight of, 
that the incumbency of this Asthal 
is a valuable and coveted possessidri 
and probably one from which the in- 
cumbent can derive possibly both for 
himself, his family and his adherents 
and, for all I know properly, a com- 
fortable livelihood. There is nothing, 
so far as I can ascertain, in the docu- 
ments which have been, produced in 
this case to show that fthy condition 
of celibacy was extrinsical ly imposed 
upon the holders of the mnhuntfilitp. 

It may, however, be contended , with 
some force, that if the custom 
or usage or tradition of succession 
by agnatic cheJn^ (mentioned at an 
earlier stage of this judgment as obtain- 
ed since the foundation of the Asthal) is 
to be regarded as a definite custom 
now binding upon the institution and 
which cannot properly and legally be 
departed from vunless, of course, no 
agnatic relation qualified for the 
post existed) and one to which effect 
must be given, it is difficult to see 
why this tradition of celibacy extending 
over a like period siiould not also be 
recognised as a custom equally obliga- 
tory upon the lacumbents cjf the Asthal. 

Indeed, in some respects it may be 
thought that the presumption, in 
favour of the tradition of celibacy 
being obligatory, might bo considered 
as stronger than thai of the agnatic 
succession ; for whilst the latter can 
be clearly comprehended owing to the 
natural desire to retain the benefits 
dorived from the Asthal in the hands 
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of the family the former is, speaking 
generally, a departure from the normal 
and is a self-fraposed condition which 
essentially is not usual in ordinary 
human lift. 

I have, however, at an earlier stage 
of my observations already dealt at con- 
siderable length with the question as to 
the binding character and the usage of 
agnatic succession. I have pointed out 
that it was a ^stom which, so far as this 
case is concerned, had, in my opinion, 
not been in issue between the parties and 
that, although I was inclined to think 
that after so long a period it might be 
regarded as a tradition which should 
rightly and properly be always followed, 
a decision as to this point did not arise 
in this litigation and should not perhaps 
be allowed to be raised in this Court. 
The position with regard to the necessary 
celibacy of the mohunU of this Asthal 
has, on the other hand, always been, 
together with the relationship between 
the plaintilf and the defendant, the prin- 
ci^l point at issue between the parties 
to this litigation. 

1 must admit that in my mind 1 think 
that the very fact that none of the 
7nohnnU of thie, Asthal have ever married 
hitherto presents the plaintift with a 
strong pwna facie case; but, on tho 
other hand, it must be remembered that 
Up till now the adoption by each in- 
cumbent 7no1iui\t of his nephew as his 
chela and successor has presented no 
difficulties. The defendant himself 
states in his evidence that his predeces- 
sor, the mohmit Bhagwat Das, observing 
that this tradition of nepotic succession 
was in most serious danger of coming 
to an end desired that the defendant 
should marry in order, presumably 
to retain the imhunUhip and the bene- 
fits derived from the properties ap- 
pertaining to the Asthal in close 
agnatic succession contemplating that 
the devolution would descend upon a 
son who might be bom to the defend- 
ant. 

This testimony may or may not be 
true but it sounds plausible and, if 
credit should be attached to it, it shows 
that the tradition of celibacy wa^ not 
thought to be more thanh self. denying 
ordinance in no way inviolable and one 
the practising of which did not afiect 
the tenure of any incumbent who so 
contracted a matrimonial connection** 


Although, therefore, at first sight, one 
would be inclined to think that the fact 
that for over three centuries no mohunt 
of this Asthal had in fact married cons- 
tituted a strong presumption in favour 
of ecclesiastically obligatory .^.elibacy 
of the holders of the office, I think that 
it is legally necessary to look at the 
matter from a somewhat broader point 
of view and to consider whether as a 
fact there is any -clear reason to think 
that marriage by a inohiLtit would 
necessarily result in the extremely grave 
eiDTect that he should in law be compelled 
to abdicate or be capable of ejection 
from his position. 

1 feel very great diffidence in ventur- 
ing to enter into the tangled paths of 
the doctrinal and dogmatic rules which 
govern the priests of the Hindu religion, 
or in particular, of all those sections of 
it to which it is supposed that the mohunt 
of this Asthal must adhere, and I am 
afraid that my efforts so to do must of 
necessity appear to those who are 
thoroughly familiar with the subject as 
somewhat elementary; and I cannot 
help feeling that in matters of this 
kind it might bo advantageous if the 
Legislature could devise some tribunal 
composed of derse assisted possibly by 
some chosen from the laity which 
could deal with questions of this cha- 
racter in a more complete manner than 
they can be dealt with by persons 
who may be of a different faith, 
unversed in such religious or sec- 
tarian practices and only schooled in 
the original principles of jurisprud* 
ence. 

However, the matter has to be faced 
and 1 accordingly venture to give a short 
summary of what 1 assume to be a real 
issue between the parties. The position 
may roughly be recorded thus - 

A guru, a holy man, who was the 
ancestor of the defendant* migrated 
from Misraulia, his family liome in 
the Shahabad District in this Pro- 
vince, about the end of the 16th cen- 
tury and took up his station near 
a tank of water at a place then known 
as Sulochini but now called Sitamarhi. 
This locality was a very famous one 
in Hindu mythology because the belief 
was that, after the conclusion of the 
ancient Sages of Hindu folk and 
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religious lore, the goddess Sita who had 
been there transported arose from a 
crucible unearthed where this water now 
stands. This archaic legend seems to 
correspond to some extent with the 
westenj Aryan myth of the birth of 
Aphrodite. This worthy guru evidently 
succeeded in attracting interest from the 
great personality of the neighbour- 
hood, for ho obtained the grant in 
November 1599 of tho Manza now known 
as Sitamarhi to which reference has 
already been made ; and eventually, a 
building was erected near the tank 
where the principal deity of the Hindu 
pantheology worshipped was Sri Jankiji 
Maharani ; this goddess is regarded as 
the daughter of the God Janaka and the 
goddess Sita. Prosperity and accretions 
of property gradually came and the 
Asthal is now a very important one. 

Now, it is agreed that, in connection 
with the worship of the great god Ram, 
there have been several revelationists ; 
one of these was named Raraanand 
whose work lay in the l2th century: a 
later teacher who appears to have been 
of a more liberal typo was Ramanuj. 

According to the theory which is put 
forward on behalf of the plaintiff, the 
followers of Ramauand are more ascetic 
than the followers of Ramanuj ; and 
I think that, broadly speaking, this may 
be regarded as correct. The former, it 
is said, may not, the latter may, marry. 

We see the same kind of difference in 
the priesthood of various branches of the 
Christian Church in which, though 
Roman Catholic Priests must be single, 
the Greek Catholic Clergy need not be 
so although a Bishop of the Greek 
Catholic Church cannot be a married 
man although he may be a widower; 
whilst, in the Anglican comm’inity there 
is nothing in the nature of enforced 
celibacy of any kind. 

We here come to several moot points 
relating to phraseology. It is said on 
behalf of the plaintiff that a rmhunt^ho 
belongs to the Ramanandi sect cannot 
marry; whilst in regard to the Rama- 
nu]i sect it is said that there are two 
classes the first being called "Acharya,’* 
who are what may be described as, lay 
teachers and upon whom celibacy is 


not imposed, the other portion consist- 
ing of what are called “ Bairagis,” who 
are ascetics, and who having cut off 
their connection with all worldly matters, 
must be celibate. It is here that we 
begin to experience confusion with re-« 
gard to the use of particular vernacular 
expressions and it is quite obvious after 
reading through the evidence, that many 
of the witnesses did not n^an with pre- 
cision exactly the same when they wore 
using the same words. 

The principal controversy arises with 
regard to several vernacular words 
with which, to the best of mv ability, I 
shall now try to deal The first of 
these is the word “ Bairagi I suppose 
that this word means “ withdrawn from 
worldly affairs’* and perhaps in its pri- 
mary sense it was intended to convey the 
idea of complete asceticism, that is to 
say, an eremitic life in which the indivi- 
dual cut himself off from his worldly 
desires and environments and retreat- 
ed into a condition of isolated C(fn- 
templation of things divine; but there 
is no doubt from the evidence before me 
that this word has long since ceased to 
have any such restrictive^ meaning and 
it would seem that it now*^ almost only 
has the significance of a person devoted 
to religion and does not itself in any 
way contemplate the necessary incidence 
of celibacy. 

The next word which gives rise to 
some difficulty is the word “Birakt.” 
This word is found prefixed to the word 
" Bairagi ” and it would be seen to con- 
note a more rigid asceticism than is 
indicated by the word “ Bairagi ’* alone. 
T gather that it essentially means “ on® 
who has renounced the world”; but 
whatever may have been its origina 
meaning, it now seems to be like the 
word “ Bairagi ” used somewhat 
loosely and I am not sure that “Birakt”, 
even with the conjunction of the word 
‘‘Bairagi**, now necessarily contem- 
plates a non-marriageable state. 

The Subordinate Judge, Mr. B. K. 
Biswas, who is a Hindu himself, has 
dealt with this matter in very great 
detail and • with a wealth of knowledge 
of Hindu religious matters with which 
it is quite impossible for me to com- 
pete. He gives the whole history 
of* the Ramanandi and Ramanuji 
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movements ; and he comes to the con- 
clusion that the Sitamarhi Asthal was 
not a Ramanandi but a Ramanuji 
foundation. He considers the term 
“ BairagP’ as simply denoting one who 
can restrain his passion and that it is not 
a phrase descriptive of any particular 
religious order of which a man must be 
member in such a fashion that his 
property can be inherited by others than 
his blood relAions. 

Like myself, in ray groping enquiry he 
attaches little legal importance to the 
expression “ Bairagi ** which he regards 
merely as of a loosely descriptive 
character. It is said, next, that when 
an individual became a mnhnnt of the 
Sitamarhi Astlial he changed his 
family (jotra whatever it may have 
been into the celestial ejotra of 
“Achyut ’* that is to say, he became one 
of the deity’s chosen people He docs not 
attach any great importance to this ques- 
tion because he does not think, that as a 
matter of fact, any such change took 
place nor does he think that, at any rate, 
the last mohunf prior to the present 
defendant ever disassociated himself from 
his ^riha^lt family. 

I have already said that there is on 
both sides in this case a great deal of 
documentary and oral evidence which 
bears upon the question of fact as to 
whether the mohuuh of this Asthal are 
condemned or not to celibacy. 

The documentary evidence is not very 
convincing ; there is some to show 
that, when an outlying property 
which appears, perhaps, originally to 
have belonged to or to be appertain- 
ing to the Sitamarhi Asthal (and there 
are several outlying properties of this 
big institution), went out of the pos- 
session of its incumbent, one of the 
mo/iunts of Sitamarhi (the 4fch) took 
steps, at the instigation of the widow 
of the mohiini of his outlying temple, 
to recover the property and to bring 
it back under the control of the Sita- 
raarhi Asthal; that Sitamarhi rnoliunt 
does not seem in any way to have 
been alfeoted by the fact that the 
incumbent of the Subordinate Institu- 
tion (admittedly under the « control of 
the Sitamarhi Asthal) had married 
but on the contrary appears to have 
made provision for the maintenance 
of his widow. 
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The 7th mohunt^ as I have previously 
mentioned, appears pretty clearly not to 
have been a supporter of any necessary 
obligation of celibacy. 

When we come to the oral /evidence 
wc get much divergence of opinion and 
much evidence which, although possibly 
in the main of no doubt honest oharaoter, 
indicates how differently different per- 
sons construe rbligious tenets. 

The Subordinate Judge has dealt with 
these witnesses very carefully and with 
a knowledge which T do not profess to 
own. He conies to the conclusion that 
the Sitamarhi Asthal does not belong to 
the Ramanandi sect but is a Ramanu 3 i 
foundation and that the mohunts of the 
Sitamarhi Asthal did not altogether, 
and need not altogether, cut off their 
connection with their (jirlmfi family. He 
also deals with the important question 
as to whether under the Hindu Law a 
property onco vested in an individual 
can be divested on account of subsequent 
disability. This aspect of the case, I 
must confess is to me somewhat novel 
hut at any rate there are possibilities 
under section 9 1 of our Civil Procedure 
Code which seem to enable the difficulty 
initiated by the Subordinate Judge to be 
overcome m many respects, particularism.* 
with regard to a concern which may be 
considered as in the nature of apublio 
religious institution. 

The Subordinate Judge quotes numer- 
ous Hindu authorities to show there 
is nothing in the Hindu Law to prevent 
a m)hunt from contracting a matrimo- 
nial alliance and be had no authority 
produced before hitti' to indicate that 
by so doing a mohmt must necessarily 
abdicate his incumbency. He points 
out that it is admitted that no vow of 
celibacy is taken by any bairjtgi ckda 
of the motiimt of this Asthol; he also 
says that there are many ihdnastic or 
religious institutions in tm Province 
the heads of which are, as ’a matter of 
fact, celibate ; but he does not con* 
elude that the fact of marriage of a 
imhunt necessarily entails a forfeiture 
of his position. He then proceeds to 
point out, as is undoubtedly the case 
that there are a large number of reli- 
gious institutions in this Province 
where the rtvohunts have been married 
men ; he indicates that some of the 
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immediate apostles of Ramanandl of 
whom, notably, is Sur Siranand Pipe, 
were married ; he also indicates as an 
imx)ortant factor that a certain Tota- 
dri Swami, who is a witness for the 
defendant* and who is a man of admit- 
tedly very great importance in the 
Ramanuji hierarchy, came from the 
Deccan, where he occupies a posi- 
tion of the utmost iinportanoo, being 
styled as ITis Holiness, and visifcfxl 
recently the Sitamarhi A^^thal. He 
thinks that had this Asthal belonged 
to the Raraanandi sect or its inohunt. 
become patit (outcaste) by his marri- 
age it would have been altogether im- 
possible for him to i)ay it a visit. 

I think that the evidence of this gentle- 
man, whose testimony shows the 
broad' minded aspect of religion adopt- 
ed in modern days by most great pre- 
lates, is of the utmost importance in 
this case and I am sure that it will be 
useful if I quote some portion of what 
he says. His name is Swami Ranga 
Acharya Koil Kandhare Gobardan 
and ho is a Tamil Brahmin resid- 
ing at Gobardhan and Brindaban 
in the United Provinces ; he is a 
Hindu priest. He is a man of 
very high religious rank ; he takes 
the view that there are no real dilfer- 
otices of doctrine or should not be 
between the Ramanandl and Ramanuji 
sects. He is quite satisfied that the 
7nohunt of the Sitamarhi Asthal is'an 
Acharya pf the so-called Ramanuji 
portion ofhls sect. 

It is obvious from his evidence that 
this clerie was a man of high position 
and of very considerable know- 
ledge ; a broad-minded modern priest. 
He says that the Sitamarhi Asthal 
was founded indeed by a disciple of 
his own ancestor Gangaram and he 
definitely i^iBtatcs that a 77uihunt of 
Sitamarhi- Asthal can continue as a 
mohunt and .perform the puja of the 
idols in spite of his having been 
married. He confirms the suggestion 
that Birakt and Bairagi should be 
construed as meaning the same thing 
and states that the mohunts of Sita- 
marhi Asthal are not of that category. 
He is himself a married man which 
in no way interferes with the tenure 
of his high and imi)ortant office. 

• The Subordinate Judge, then, comes 
to the conclusion that the Sitamarhi 
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Asthal is a Ramanuji Asthal and that 
the mohimts did not dis-associate 
themselves from their family ; he 
goes on to point out what is the real 
meaning of the word Bairagi and 
states that there is no Sastric religious 
prohibition against the marriage of 
either Ramanandi or Ramanuji Bai- 
ragis and, finally, he considers the 
question whether, in view. of the long 
tradition of celibacy, tne fact that 
this mohujit (the defendant) has mar- 
ried entails upon him burden of for- 
feiture of his ofiico. He appreciates 
very fully the fact of the tradition 
for so many years and he then pro- 
ceeds to examine in detail the evi- 
dence which has been adduced on both 
sides with regard to what happened 
to a niohimt who was not a celibate. 

Ho says, and 1 think rightly, that the 
plaintiff has failed to show any direct 
instance where a tnoliiint has been 
compelled to forfeit his office on ac- 
count of his subsequent marriage : but# 
on the other hand, he shows also that 
the defendant has adduced evidence 
of the marriage of many mnhmits of 
different places some of whom appear 
to have been even of RaltSianandi sect 
and others of the Ramanuji persuasion. 

lie, therefore, comes to the con- 
clusion, in which I think he is right 
that the plaintiff has failed to show in 
this case that the marriage of a 
mohunt (and that is to say, of the de- 
fendant) necessarily entails a forfei 
turo of his office and he accordingly 
on that ground amongst others 
dismissed the plaintiff’s suit. 

I must congratulate the Subordinate 
Judge upon an extremely able judg- 
ment upon matters of Hindu religion 
uxjon which it is difficult for a Chris- 
tian unversed in these subjects to ex- 
press any very confident opinion : but 
it is impossible, unless very cogent 
argument is produced before this 
Court to show that the Subordinate 
Judge was wrong, that this Court 
should upset his finding upon ques- 
tions which after all are merely ques- 
tions of fact. No one realises more 
than I do the importance, which to 
those interested, is attached to the 
possession of this undouMedly valuable 
property and position ; I should have 
personally thought, as a matter' of 
abstract opinion, that the traditions 
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of agnatic succession and celibacy ought, 
if possible, to have been ipaintained. 
That, however, is one of those \iews 
which have nothing to do with the legal 
aspect of any case but which cannot but 
compel One to think, as I have said 
before, that the most suitable solution of 
questions such as this would better be 
entrusted to the consideration not of the 
ordinary Civil Courts but of a tribunal 
composed of ecclesiastical personages 
(assisted no doubt by some legal chair- 
man) which would decide matters of the 
nature on lines and with knowledge 
which might be more satisfactory and 
more certain than those upon which the 
High Courts in this country can ordi- 
narily proceed. 

In my opinion, therefore, this appeal 
must be dismiss^ with costs. 

Das, J. — I entirely agree. 

Appeal dwnissed, 
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Jwala Prasad and Ross. JJ. 

T* Parc/a^-Judgraent-debtor — Appellant 

V. 

Mf. Dhandei and another — Decree-hold- 
ers — Respondents, 

M, A. No, 226 of 1921, decided on 19th 
Dec., 192 J, against the order of Sub- 
Judge of Muzzaffarpur, dated 8th 
June 1921. 

{a) Compromise decree^Part-payment accepted 
by dec re e^holder^ Right to interest ts not lost. 

In a compromise decree, the decree was to 
be paid up m instalmoDts. On failure to pay 
within the date fixed, the decree- holder was to 
get interest at 1 per cent per mensem from the 
date of default and he was at liberty to exe- 
cute the decree. After the due date the judg- 
ment-debtor made payments to the decree- 
holder who claimed appropriation first 
towards interest and then towards the decretal 
sum. Reid, that the decree holder was entitled 
to interest and the clause as to executing the 
•leoree was for the benefit of the decree-hoJder. 
The acceptance of part-payment did not 
amount to waiver of the right to interest. 

[P. 3a3, C 2J 

* h, Contract Act,8d, 60, 6l — Instalment decree 
■^Paymentisto be appropriated first towards 
interest. 

The deore3 -holder in tho case of an instal- 
ment deciee has the right to appropriate the 
payments first towards satisfaction of the 
interest due to him, under sections 60 and 61, 
OoDtraot Act. There is no distinction between 
ap ordinary decree and an instalment decree. 

[P. 324, 0. 1] 


P. (7. Bay — ^for Appellant. 

Roy Guru Saran Prasad and Brij 
Khhore Prasad — for Respondents. 

Jwala Prasad, J. : — This appeal arises 
out of an order passed by the Subordi- 
nate Judge of Muzaffarpore, Mated the 
8th June 1921. The judgment-debtor 
filed an application under Order XXI, 
rule 2 of the Civil Procedure Code, stat- 
ing that the entire decree was satisfied 
and that there was nothing duo under 
the decree to the decree-holders. Tho 
decree -holders opposed the application 
and submitted an account stating that 
Rs. 25S-6-11 was still due to them. The 
learned Subordinate Judge held that 
Rs. 248-8-3 was still due to the decree- 
holders, and to that extent he refused 
the application of the judgment-debtor. 
The judgment-debtor has now, therefore, 
come to this Court in appeal. 

The decree in question was a mort- 
gage decree and was passed in terms of 
a compromise petition filed by the par- 
ties. Under the terms which were in- 
corporated into the decree, tho entire 
decretal amount was fixed at Rs. 9,6259 
out of which Rs, 4,000 was to be paid to 
the plaintiffs, the decree-holders, by the 
defendant Ist-party appellant within two 
months from the date of tho decree. This 
sum was paid off and we are not con- 
cerned with it. As to the balance of 
Rs. 5,625 which was stated as being due 
by the defendant 2nd party to the de- 
fendant 1st party, the terms settled were 
as follows ; — 

** The defendant 1st party will see 
that the said sum is deposited in Court 
by the defendant 2nd party in the name 
of the plaintiffs in satisfaction of a por- 
tion of the decretal amount in this suit 
within one month from this date (the 
date of the decree) and on failure of the 
defendant 1st party to deposit as afore- 
said the said amount of Rs. 5)625 within 
the said period of one month, the defend- 
ant 1st party will himself pay the said 
amount to the plaintiffs within the said 
period of 2 months from this date.” 

The compromise decree is dated the 
30th March, 1920. The defendant 2nd 
party did not deposit the amount wil^in 
the period mentioned above, and therefore 
under the aforesaid clause defend- 
ant 1st party was liable to pay 
to the plaintiffs, the decree-holders, 
the said sum of Es. 5,625 within the 
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period of two months from the date 
of the decree. On the 30th of Septem- 
ber 1920, the defendant 1st party paid 
to the plaintiffs, the decree-holder, 
Rs, 4,841-5-1 and on the 21st of February, 
1921, he paid Rs. 784. These two pay- 
ments make up Rs. 5, 6:^5 which was 
payable by the Judgment debtor appel- 
lant within two months from the date 
of the decree. The decree-holders, 
however, claim interest at the rate of 
one rupee pe/* cent per weman from 
the date of default after the expiry of 
two months of the date of the decree 
within which period the entire amount 
had to be paid. The judgment-debtor 
disputes the right of the decree-holders 
to claim interest. 

The question for determination, there- 
fore, is whether the decree-holders are 
entitled to any interest. Now, the 5 th 
clause of the compromise petition runs 
as follows : — 

“ That until the payment of the entire 
decretal amount the said annuity will 
remain attached. That if any portion 
of the decretal amount remains unpaid 
at the expiry of the said period of two 
months it will be open to the plaintiffs to 
execute the decree for the imrealiscd 
amount with interest at the rate of 
Re 1 per cent, per month from after the ^ 
date of the expiry of the said period of ’ 
two months.** 

Now, there was a fixed date within 
which the full amount of Rs. 9,625 
was to bo paid. This was not done. 
The decree-holders are, therefore, entitled 
to compoiisation for the loss caused to 
them on account of the default of the 
judgment-debtor in the payment of the 
said amount within the time fixed for 
payment. Under the 5 th clause of 
the compromise petition quoted 
above, it is clear that the decree-holders 
wore entitled to execute the decree after 
two months of the expiry of the date of 
the decree, with interest at the rate of 
of Re. 1 per cent, per mensem, if the 
entire sum was not paid off. There was 
clearly the intention of the parties that 
the unpaid balance after two months will 
C5arry interest at the rate aforesaid. 

The execution is a mode of realization 
and the failure to execute does not 
disentitle the plaintiff to ^et interest 


from the date of default. The fact that 
the decree-holders accepted amounts 
paid to them in part payment of their 
decree does not show that they waived 
their right to claim interest after the 
default made by the judgment-debtor. 
From the account submitted by them it 
appears that they appropriated the 
payments first towards interest due on 
date of payment and the balance towards 
principal. There is nothing to show 
that they waived their right to interest. 
They did not even file satisfaction peti- 
tion in the Court, apparently because 
they thought that they were entitled to 
interest. They kept their right to the 
interest alive after the date of default. 

The authorities quoted by the learned 
Vakil on behalf of the appellant are not 
on all fours with the present case. 
Thaithnsila Thil Pokkar v. Ramchandra 
S/ienoy (1) ; ChluKjan Chuni/al v. Suka 
(Z); Miimford v. Pca^ (3); Sukhauxzt 
Hussain v. Oajmlhar Fimad (4) an(J 
Rad ha I'ratad v. Bhagivan Rat (5). On 
the other hand, the modified decree 
passed by the High Court of Allahabad 
in the case of SuTxiiawat Bussnin v. Otycr 
dhar Prasad (4) shows that interest was 
allowed to the decree-holder on two kists 
in respect of which default had occurred 
from the date fixed for payment of the 
same. The case seems to be governed by 
the principle deducible from the following 
authorities: — Murlidhar v. Mulchand (6) ; 
Malayappaiijar v. Picim Asan (7j and 
OJmtmndi Led v. Kanhaya Led (8). 

The principle seems to be that when a 
date is fixed for payment of a sum 
the creditor is entitled to interest 
by way of compensation even if 
there is no express agreement to 
pay interest from the date of 

(1) [1914] 16 M. L. T. 478 = 26 I. C. 

124. 

U) [1911] 35 Bom. 511 = 12 I, C. 384, 

= 13 Bom. L, R, 891- 

U) [1S81)] 2 All. 857. 

(4) [1906] .8 All. 622 = 3 A. L. J. 469. 

(5) [1883] 5 All 289=(1883) A. W. N, 

33 

(6; [1919] sA c. 953. 

(7) [1915] 2 L.W. 236- 281.0. 195 
“(1915) M. W. N. 208. 

(8l [1919] 53 1. 0, 320, 
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default under the Interest Act, and from 
the 5th clause of the compromise 
petition quoted above it is clear that 
there was in the present case a clear 
intention to charge interest at the rate of 
Re. 1. The charge of Re. 1 per cent, 
per mensem is not unreasonable compen- 
sation with regard to the circumstances 
of the case as was observed in the case 
of Murlidhar v. Mulchand (6). 

The decree- holders had a right under 
clause 5 of the compromise petition to 
realize it summarily by execution of the 
decree instead of by a separate suit or any 
other proceeding, and consequently they 
had a riglit to appropriate part pay- 
ments after the due date first towards 
interest and the balance, if any, towards 
principal. This is the general rule of 
appropriation ; vide Farr's Banking 
Company t Ltd. v. Vates (9). 

The rule had been adopted in India 
from the earliest time. Vide Goverdhan 
Das V. Wartz Ali (10); Bamuiula'^s v. 
Umes/i Chander (11); Luchme'^liivnr Singh 
V. Syed Ltd f Alt (12); Gnruo Das Dull v. 
Ooma Clmmn (13); Maharaja of Benares 
V. Har Ncirain Stngh (l4); Bisivanath 
Bhattachaijee v. SometAvar Sarma (15); 
Venkatadn Appa Row v, Farlhasamthy 
Appa Roto (16), and Seth Nemiclmnd v. 
Seth Radha Kish en (l7j and Sections 60 
and 61 of the Indian Contract Act, This 
IS so whether the decree be an ordinary 
decree or an instalment decree, as in the 
present case, provided the interest is 

(9) [1698] 2 Q.B.D. 460. 

(10) 11827J 4 Sal. Rep. 330. 

(11) [1356] 6 M.1,A, 289 = lSar.542 

(F.C.). 

(U) [1871J 8 B.L.B. 110 = 2 Sar. 700 

(13) [1874J 22 W.R. 525. 

(14) [1905] 28 All. 25 - (1905) A.W.N. 

167“ 2 A.LJ. 565. 

(15) [1917] 21 O.W.N. 1055-41 

l.C. 346. 

(16) A,I.R. 1922 P. C. 233-44 
Mad. o70« 48 l.A. I50«=i9 A.L. 
J. 465=23 Bom L. R, 644 = 40 
M.L, J. 549 * 33 C.L J , 457 = L* W. 
25= (1921) M.W. R. 317 = 26 
O.W.N. 33 (P. C.). 

(17) A.LR. 1922 P.O. 26-C. W.N. 

153 = 30 M. L. T. 39=(192J) 
M. W.N 411 = 14 L.W. 391 (P.C.) 
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payable under the decree. We have 
already seen that under the terms 
of the decree interest was payable 
though the right for realizing it by 
execution proceedings was mentioned 
in the decree for the benefit of the decree- 
holders. 

There is no substance also in the 
contention of the appellant that the 
calculation of interest is unreason- 
able or that compound interest was 
charged in the account. Such a cal- 
culation was upheld in the aforesaid 
case of BiswanoiM Bhattacharjee v. So- 
meswar Sarnut (1/S). 

For all these reasons we dismiss the 
appeal with costs. 

Ross, J.:— 1 agree. 

Appeal dismissed, 
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COUTTS AJiD Das, JJ. 

Maharaja Bnkadiir Kesho Fruga l Singh 
— Appellant. 

V. 

Ramjas Pande — Respondent, 

Appeal Nos. 544 and 546 of 1921, do* 
cided on 20th July, 19^2, from Appellate 
decrees of Sub. — J. of Shahabad, dated 
11th December, 1920. 

(a) Bengal Tenancy Act, Sects, 60 (a), 116 — 
^Scope — Payment vj Jijced rate J or even ^6 to <^3 
years — So presumption of fixity from perma- 
nent settlement arista. 

The tecantB are in view of Sect. 115 not 
entiUed to the benctii of the presumption 
under bcot. 50 alter tbo publication of 
record ot rights; and m order to establish that 
they are tenants at hxed rent in perpetuity, 
they would have to establish by evidence that 
they have been boluiug at the rate of rent 
which has not been changed since the time of 
the permanent settlement. The fact that the 
tenants have proved that they have paid rent 
at a fixed rate lor irom if6 to 63 years does 
not entitle the Uourt to presume that they 
have been paying at fixed rate from the time 
ot the permanent settlement. [P. 335, C 1 & 12*] 

Kulwant Sahey and Nirsii Naratn 
for Appellant. 

ParmeshWitr Dayal — for Respondent. 

Coutts, J. — These appeals arise out 
of suits lor enhancement of rent. The 
suits have been dismissed in both the 
Courts below and the plaintiff has 
appealed. 

The first point that arises is whe- 
ther, in view of the provisions of seo*- 
tion 115, the tenants are entitled to 
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the benefit of the presumption which 
arises under section 50 (2) of the Bengal 
Tenancy Act, Both t^ie Courts below, 
on the authority of Oulab Misser v. 
Kumar Kalanand Sinqh (1) and Pnthi 
ChandfLal Choudhury v. ShgiJdi Moham- 
imd Tahir (*2), have held that the tenants 
are entitled to the benefit of the pre- 
sumption. 

These decisions, however, have been 
overruled by a number of decisions both 
in the Calcutta High Court and in this 
Court and 1 need only refer to the fol- 
lowing cases ; PriihiChand Lai Chan^ 
dhiiry v. Bayarat Alt (3), Harihar Persail 
Bajpaiv, Ajub Misfixr (4), Har Lai v. 
Mimamwat Oohri (5), Gurucharan Nand 
V. Sarah Mi (6) and Jagdeo Karain Singh 
V BhagfivanMuthoiH), In view of these 
decisions which, in my opinion, embody 
the correct view of the law, the tenants 
are not entitled to the benefit of the pre- 
sumption ; and, in order to establish that 
they are tenants at fixed rent in per- 
^tuity, they would have to establish by 
evidence that they have been holding at 
the rate of rent which has not been 
changed since the time of the permanent 
settlement. 

It has been urged that the learned 
Subordinate Judge has found as a fact 
that the tenants have established this. It 
is true that the learned Subordinate 
Judge has said in his judgment that : 

‘‘apart from any presumption under 
section 50 of the Bengal Tenancy Act, 
it can be safely held that the defendant’s 
status is Sbarahmoyan at rent fixed in 
perpetuity.” 

How ho arrives at this conclusion, he 
does not say, but it would appear that he 
comes to this conclusion because the 
tenants have produced rent-receipts 
covering a period of from 25 to 33 years. 
It IS contended by the learned Vakil for 

(1) (i9i0) uc. 6 1, cr^i? 

-1.4 C. L. J. U7. 

(3) U^lb) i Pat. L, J. 07 - 35 I. C. 447 
*=3 Pat. L. W. 427* 

(3) (iSilO) 37 Cal. 30 = 13 O.W.N. 1149 
- 3 1. G. 44v» - 10 O, L J. 343 (F.B,). 

(4) (1918) 45 Cal. 930 = ‘32 1. 0. 604. 

(5J3P.R. 1910 = 61.0. 942. 

(bj (1919) 23 C.W. N. 1041=52 1. 0 79 
»3UC.L. J,9. 

(7) UWO) 1 Pat, L.T. 27-54 1. 0. 672. 


the respondents that in view of the fact! 
that the tenants have proved that they] 
have paid rent at a fixed rate for froml 
25 to 33 years the Court is entitled tol 
presume that they have been payingj 
at fixed rate from the time of the per-l 
manent settlement. I 

J am unable to accept this contention. 
If it were correct it would lead to this — 
that a tenant, although he was not 
entitled to the presumption which arises 
under section 50 i’ZJ of the Bengal Ten- 
ancy Act, would be entitled to prove that 
he had paid rent at the same rate for say 
21 yeais and would then be entitled to 
what has been called a natural presump- 
tion in his favour. Ihis could clearly 
not be so. JSTo such presumption arises. 
The decision of the Court below is 
clearly vn’ong and must be set aside. 

1 would accordingly set it aside and 
remand the cases for rehearing and for 
decision as to what the amount of en- 
hancement should be. The appellant is 
entitled to the costs of iheso appeals. 

Das, J.— I agree. 

Oases remanded. 
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Adamj, j. 

Badri JDas — Plaintiff —Petitioner 

V. 

The East Indian Railway (7o.— Defend, 
ant — Opposite Party. 

Civil Rev. No. 212 of 1922, decided 
on 4th December, 1922, against the decU 
Sion of Add. Sub. — J. of the Court of 
Small Causes, dated 12th May, 1922. 

"Railways Act, 4?. 72— iJrsfc note B sifined — 
Consignor must prove wilful neglect or theft by 
Ry. servants— Owner cannot alhge want of 
authority to hts servant or agent who delivers 
goods to railway to sign the risk note. 

WLero the oonsiguoi sigui the Risk-note 
form B tbo onus is upon biiii to prove wiltul 
neglect or thelt by Railway servants and it is 
1101 Buflicient to yrovo that the loss must have 
occurred wb lie the bags were in its custody, 
and )1 a man comes forward and delivers 
goods fur carnage and sigus a risk note, it 
cannot altuzwardB be cuuiplained by the owner 
ol the goods that the man had no authority to 
sign the risk- note, [P, Cs, 1 & 2.] 

Eagho Prasad — for Petitioner. 

Naresh Chandra /Sif'/i/ia— for Opposite 
Party. 

Adamii J.— lUe petitioner eued the 
opposite party, the East Indian JRaiU 
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way Co„ in the Court *of the Small 
Causes to recover possession for the loss 
of three bags of sugar and portion of 
another bag which had been consigned 
from Howrah to Patna to the address of 
the petitioner. 

It appears that 125 bags of sugar were 
delivered to the Eailway Go. at Howrah 
and a risk-note in form Bwas signed to 
cover the consignment. It is admitted 
that the bags were delivered to the 
Railway Co. and it is also admitted that 
on arrival of the consignment at Patna 
three bags were found to be missing and 
one bag had been cut and some of the 
contents abstracted. 

In the trial Court the suit was dis. 
missed as the Court found that under the 
terms of the risk-note the Railway Co. 
were not liable. The learned Vakil for 
the petitioner argues that as three 
complete bags were lost, the Railway Co. 
would be responsible for the loss and 
would bo bound to pay compensation, 
The terras of the ris k-note form Bare 
well known ; they excuse the Railway 
Go. from all responsibility for any loss, 
destruction or deterioration of, or damage 
to a consignment from any cause what- 
ever except for the loss of a complete 
consignment of one or more complete 
packages forming part of a consignment 
due either to wilful neglect of the Rail- 
way Administration, or to theft by or to 
the wilful neglect of its servants, trans- 
port agente.or carriers. 

Now in the present case it is quite 
true that there were three complete 
packages missing, but oven so, the 
Railway Co. under the terms of the risk- 
note, would not be responsible for the 
loss, unless the Court were satisfied that 
such loss was due to the wilful neglect 
of the servants of the Company, or 
to theft by its servants, or to 
Wilful neglect of the Railway Adminis- 
tration. it fell, as has been settled by 
many decisions, on the petitioner to 
prove that the theft was due to wilful 
neglect or to theft by the servants of 
the Eailway Administration, or wilful 
neglect of the Railway Administration, 

It is argued that the petitioner pro* 
duced all the evidence that was possible 
for biin to produce to show that the loss 


must have occui^Ted during the time 
which the Sailwajl^ Co. had the consign- 
ment in its custody, atid it is not denied 
by the Railway Cfo. that the loss must 
have occurred while the bags were in its 
custody. But this was not sufficient, 
the petitioner had to prove either wilful 
neglect or theft by the Railway servants. 
It is true that it is almost impossible in 
a case like this for a plaintiff to prove 
wilful neglect, but while the terms of the 
risk-note arc such as they are, the 
Railway Co. will be absolved unless 
wilful neglect of theft by its servants is 
proved, and in this case the petitioner 
failed to prove wilful neglect. It has to 
be remembered that the goods were con- 
signed at a cheaper rate in consideration 
of the risk* note, so that the petitioner 
must bo held to have entered into the 
bargain with his eyes open. 

It is then contended that the terms of 
the risk-note cannot apply because there 
is no satisfactory evidence that the man 
who signed the risk note form was 
authorised by the petitioner to sign it, 
1 do not think that this argument can 
affect the matter at all. 

It is not necessary for a Railway Co., 
when a person comes to consign goods, 
to enquire whether that person has 
been authorised to make the consign- 
ment. It a man conies forward and 
delivers goods for carriage and signs a 
risk-note, it cannot afterwards bo com 
plained by the owner of the goods that 
the man had no authority to sign the 
risk-note, and that ihe Railway Co. 
must be, therefore, held liable for any 
loss in spite of the terms of the risk-note. 
If it was not one of the petitioners who 
consigned the goods under the risk-note, 
then it seems difficult to understand how 
the petitioners can claim that the goods 
were theirs and that the liability of the 
Railway Co. was to them. Such cases 
as these are hard on the consignee, but 
while the risk notes remain m their 
present form, the hardship must still 
endure. 

The application must be rejected. 
Hearing fee two gold tnohura, 

Appltoaiion rejected. 
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P^s AlW BTJCKNIISL* JJ. 

Damodar Prcisad and o/A^rj— Defend- 
ants — Appellants 

i?am Sarwp ATwmar— Plaintiff— Res- 
pondent. 

Appeal No. 46 of 1920, decided on 20tli 
December. 1922, against the decision of 
Sub— J. of Monghyr, dated 29th August, ♦ 
1919. 


party, and also against Ramsarup, 
the plaintiff respondent. On the £th 
May 1912, the detendsnts first party 
obtained a decree for the sum claimed 
by them as against Bisheshar and 
Ramsarup. On the 10th August 1918, 
the present suit was instituted by Ram- 
sarup for declaration that the decree 
obtained by the defendants first party in 
Suit No. 55 of 1 was fraudulent and 
that it was not binding on them. 

The learned SnWdinate Judge has 
come to the conclusion that the decree 


(/j) Derrefi — Frautlnlentd^rrep — No rs hearing 
i» allowed at the inefanee ofderree-hnlder. 

If a decree obtained by decree bolder ia a 
fraudulent decree the decree.boldera are not 
entitled to have the auit re-hoard. fP. 327, C.2 ] 
Iftl Deerea — SetUng aside — Fraud — Onus is on 
mrfu alleaivg fraud to show that there was no 
foundation for the suit. 

The teat as to whether a suit lies tn set 
aside a decree fa whether there was fraud 
practised in relation to the nrooeedinfEs in 
Court by which the defendant in the original 
suit was prevented from placing his case 
before the Court. In order to establish that 
there was fraud in relation to the proceedings 
of the suit, judgment debtor would have to 
show that there was no foundation for that 
suit at all. There fa no onus upon the decree- 
holders to establish the validity of the 
decree obtained by them. IfP. 328,’ Ct. 1 & 2] 
^ (c) Civil P, (7 , O , Rr, 18 l9 — Presump- 

tion as to service ta that summons is served as 
stated in the peon's report. 


was a fraudulent one and he has accord- 
ingly set aside that decree and restored 
that suit to its file. On the facts found 
by the learned Subordinate Judge th© 
order passed by him was far too favour" 
able to defendants first party, for. if the 
decree obtained by them was ^a fraudu- 
lent decree, they were not entitled to 
have the suit re-hcard as against Ram- 
samp and Bisheshar. 

The circumstances in connection with 
Suit No, 55 of 1912 are these*' Dne 
Saudagardied leaving two sons Sheo- 
dhari and Ramsarup and a widow Bhojio 
Kuar. On the 1 4th July, 1907, Sheodharl 
took a Mustajiri lease from the defend- 
ants first party of 49 highas of land in 
Sikandarpur. It is the common case 
that at the time when he took this lease 
Sheodhari was the karta and manager 


It can be assumed until the contrary Is 
proved, that the summons is in fact served in 
the mode stated in the report of the peon, and, 
therefore, the person who wants to attack a 
decree on that ground must prove that the 
statements made in the report are untrue. 

[P. 329, C. 1] 


of tho joint family. Between January 
to August 1910, Sheodhari borrowed 
several sums of money from the defend- 
ants first prty on chitlis. 

On the 27th January, 1911, Sheodhari 
executed in favour of the defendants first 


* fd) Pleadings— Fraud — Evidence consistent 
with plaintiff's and defendant's story— Fraud 
cannot he said as e9tabliahed— Decree setting 
aside. 

Where a case of fraud is attempted to be 
made out andjthe evidence adduced in the case 
IS equally consistent with the allegations of 
the plaintiff as with the denial of the 
defendants a oase of fraud is not established. 

[r. 329, C, 2.] 


party what purported to be a mortgage 
bond for Rs. 5.000. It is undisputed that 
he purported to execute the document for 
himself and as guardian of Ramsarup. 
The document showed that there was 
due to the defendants first party Rs .1,900 
on the vhittis and Rs. 2,100 as rent in 
respect of the lease. 

These debts were discharged by the 


S. M, Miillick and Sim Narayan Bose 
— ^for Appellants. 

Saroshi Charon Mitra and Shiveswar 
Dayal — ^for Respondents. 


execution of the mortgage bond and the 
bond on the face of it shows that Sheo- 
dhari took a cash advance of Rs. 998-14-0. 
But Sheodhari died soon after the execu- 
tion of the bond and it is not denied that 


Das, J, — On the 29th January, 1912 
the defendants first party, who are 
the appellants before us, instituted 
a suit being Suit No. 55 of 1912, for 
recovery of Rs. 4.065 as against one 
BisheshaXk who is the dei^ndant 2nd 


this sum of Rs. 998-14 0 was not paid to 
Sheodhari, although it also appears 
that Rs. 64 was paid to him. The 
mortgage bond could not be registered 
caving to the death of Sheodhari, and, 
as 1 have said, on the 29th January^ 
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1912. the defendants first par^y brought 
a money suit for recovery of Ks. 4,Oo5 
as against Bishashar, the son of Sheo- 
dhari, and Ramsarup, the brother of 
Sheodhari, 

The learned Subordinate Judge has 
examined the evidence which has 
been recorded in this case with a view 
to find out whether there was suffi- 
cient evidence of legal necessity for the 
loan which was taken by Sheodliari 
and Ramsarup. He came to the con- 
clusion that the defendants first ]xirty 
failed to prove that there was any 
legal necessity for the debt incurred 
by Sheodhari on behalf of the joint 
family. also came to the conclu- 
sion that summons was not served upon 
Ramsarup. He thought that there 
was collusion between Bisheshar, the 
son of Sheodhari. and the defendants 
first party and he came to the con- 
clusion that the decree w^as wholly 
inoperative so far as Ramsarup was 
concerned. 

In my opinion, the learned Sub- 
ordinate Judge should not have con- 
sidered the evidence recorded in the 
case before him in order to enable him 
to come to the conclusion that there 
was no evidence to support the decree 
in Suit No. 55 of As has been 

pointed out the test as to whether a 
suit lies to set aside a decree is whe* 
ther there was fraud practised in 
relation to the proceedings in Court 
by which the defendant in the original 
mit was prevented from placing his 
case before the Court. 

It is quite true if the Court comes to 
the conclusion that summons was not in 
fact served upon the defendant, he is at 
liberty to examine the evidence with 
a view to find out whether there was 
any foundation for the previous suit. 
But that is only for the purpose of 
enabling him to decide whether the 
failure to serve summons was acci- 
dental or deliberate. Now, in this 
case the learned Subordinate Judge 
threw the entire onus upon the defend- 
ants &8t party. 

It is quite true that in the suit in 
which the defendants first party were the 
plaintiffs, namely, Suit No. 55 of 19 L2 it 
was necessary for them to establish that 
there was legal necessity for the debt in- 
curred by Sheodhari as the harUi of t^e 
joint family; but the Subordinate Judge in 


Suit No. 55 tf the defendants 

first Dj|rty f aip^inst Bisheshar 

and*llamsarup. ffhat decreo^aperates as 
res judicata bql^een the-i^|jarties^ No 
doubt it is open te RaAisaru|t‘in this suit 
to show that the tkeyee obtstmed! by the 
defendants first party %i1»Suit No. 55 of 
1912 was a fraudulent decree. 

In order to establish that there was 
fraud in relation to the proceedings of 
the suit Ramsaru]) would have to show, 
if he could, that t)3ere was no foundation 
for the suit at all ; but then the onus 
was upon Ramsarup to show that there 
was no foundation for that suit. There 
is no onus upon the defendants first party 
to establish the validity of the decree 
obtained by them. Now, this course was 
not adopted by the learned Subordinate 
Judge. He examined the evidence in 
the case with a view to find out whether 
the defendants first party in this case 
have established that there was legal 
necessity in respect of the debt incurred 
by Sheodhari. 

In my opinion, the procedure adopted 
by the learned Subordinate Judge is 
wholly erroneous. It was for Ram- 
sarup, the plaintiff in this action, to show 
that there was no foundation for Suit 
No. 55 of 1912. It was, therefore, for 
Ramsarup to establish that there was no 
legal necessity for the debt incurred by 
Sheodhari as the IxUita of the joint 
family. 

The foundation of the judgment of the 
learned Subordinate Judge is that there 
was collusion between Bisheshar and 
Ramsarup. In order to see whether this 
finding is a legal finding it is necessary to 
examine the evidence on the record. 
Now, summons was undoubtedly served 
upon the defendants in the suit. Exhibit 
(F) is the report of the peon, Mahbub 
Hassain, relating to the service of sum- 
mons and the report shows that as 
Bisheshar had declined to take the sum- 
mons and as Ramsarup was a minor he 
“hung up two of the summons with a 
copy of plaint on the house covered with 
tiles facing east.*' 

Apart from the general evidence 
given by Bhojlo Kuar, the guardian 
of Ramsarup, the plaintiffs have not 
examined either the peon or the 
identifier or any person connected in 
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RJiy way wJtli fljjeryM^ o& summons 
show that ^ ^tafbnmpjj^ ii^ the 
^eport of the* peon ‘are umrue. 
must assnntp^i^^ until thej contrary is 
orovedrthat tie samra^i^s was in fact 
««erved *in the stated in the 

report o^ the pean, and, it was neces- 
sary for the plaintiffs to prove that 
the statements made in the report are 
untrue. Tt was, in my opinion, abso- 
lutely necessary for them to call 
either the peon or the identifior or 
any of the witn'^saos m^ntionM in 
the report of the pnon. The evidence 
of Bhojlo TCuer is wholly unconvinc- 
ing and for ray part I can place no 
reliance upon it. 

But there are materials in the record 
which, to my mind, show conclusively 
that Bhojlo Kuer was aware of the 
suit itself. On the 6th March, 1912, 
Bhojlo Kuer entered appearance as 
the guardian of Ramsarup through a 
pleader named Hito Roy. She is 
alleged to have given vdlfaJ'itnarm to 
Hito Roy to conduct the defence on 
behalf of Ramsarup. Now, there is 
no dispute that a vakcdatnanm was in 
fact given to the pleader, but it is 
suggested by the plaintiff that the 
I'okn/cUnarm was given by Bishesbar 
without the knowledge or the antlio- 
rity of Bhojlo Kuer. The learned 
Subordinate Judge has found that the 
vafcdlatmiimi was given. 

“on her behalf without her know- 
ledge by Bishesbar” 

and as the learned Subordinate 
Judge also came to the con- 
clusion that the plaintiff’s mother 
Musammat Bhojlo Kuer, is a 
literate lady, he found as a fact that 
the vakalatnama was filed fraudulently 
by Bisheshar in the case. Now, I accept 
the finding of the learned Judge that 
the vakaiatnanwL was given to the 
pleader by Bisheshar on his behalf 
and on behalf of Mu'scumnat Bhojlo 
Kuer. But I am not prepared to accept 
his finding that because Mu-ammtt 
Bhojlo Kuer is a literate lady and 
because the vakalatnaim was given by 
Bisheshar and not by Mmamtnat 
Bhojlo Kuer that there was collusion 
between Bisheshar and the defendants 
first party. There is nothing else in 
the judgment of the learned Subordi- 
.nate Judge from which it can be 
inferred that there was collusion 
1923-.P 42 


between tftH defendants first party and 
Bisheshar. The learned Subonlinate 
Judge sajrs: — 

“This one fact alone ’^goes to show 
that the vakdatnamx was filed fraudu- 
lently by defendants second party. We 
have ^ evidence in this suit that 
defendants secpnd party and defend- 
ants first party are in collusion with 
each other.” 

Now, in my opinion, where a easel 
of fraud is attempted to be made out! 
and the evidence adduced in the case isj 
equally consistent with the allegations* 
of the plaintiff as with the denial ofi 
the defendants, a case of fraud is not! 
established. Now, what was the object] 
of Bisheshar, who. it must be remem- 
bered, was a defendant in Suit No. 
55 of 1912, to collude with the plaintiff 
in that action ? 

The learned Subordinate Judge has 
found that at the date of the exe- 
cution of the bond the family was joint. 
We have examined t'lo evidence very 
carefully and in our view the evidence 
does not establish that there was a 
separation at any time between either 
Sheodhari or Ramsarup or between 
Bisheshar and Ramsarup. The case of 
the plaintiff on the question of separa* 
tion has been entirely disbelieved by the 
learned Subordinate Judge. The case of 
the defendant is not, as the learned Sub- 
ordinate Judge has erroneously sup- 
posed, that there was a separation 
between Bisheshar and Ramsarup at 
any time. 

It is quite true that one of the wit- 
nesses on behalf of the defendants says 
that they were messing separately for 
the last two years, but the witness 
himself explained that he does not sug- 
gest that the joint family properties 
have in any way been separated. Now, 
if that be so, and if the plaintiff’s evid- 
ence as to separation is wholly disbeliev- 
ed, then a case of separation has not been 
established between the parties. That 
being so, it must be assumed that 
Bisheshar and Ramsamp wore joint not 
only at the tune of the execution of 
the bond but also at the time of the msti- 
tution of Suit No. 55 of 1914. Now, what 
reason prompted Bisheshar to collude 
with the plaintiffs in Suit No. 55 of 
1912? If there was no motive at all to 
induce him to enter into a conspiracy 
with the defendants first party, who 
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were the plaintiffs in that Action, then 
in my opinion, a case of fraud ottght 
not to be foupd against him. He was 
a defendant ITo that action, so was 
Bamsarup. 

Now, the case of the plaintiff in this 
action is that there was no legal neces- 
sity in respect of the debt incurred by 
Sheodhari. If there was no legal neces- 
sity for the loan then it was obviously 
to the advantage of Bisheshar to put 
forward Bamsarup to urge the point that 
there was no legal necessity for the loan. 
If it was established in that action that 
there was no legal necessity for the 
loan incurred by Sheodhari then 
obviously the plaintiffs in that action 
could not got any decree either against 
Bamsarup or against Bisheshar. Now, 
the positive case of the plaintiff in this 
action is that there was no legal neces- 
sity in respect of the loan incurred by 
Sheodhari. 

Now, if Bisheshar was aware of the 
fact that there was no legal necessity, 
th4n, as I say, it was to his advantage to 
put forward Rarasanip to put forward 
the plea that there was no legal necessity. 
If, on the other hand, there was legal 
necessity for the loan, then obviously 
there was no defence to the suit at all 
In either case it would be to the advan- 
tage of Bisheshar to have Bamsarup to 
actively defend the action brought by 
the defendants first party. 

In my opinion, there was absolutely 
no motive for Bisheshar to collude in 
the matter with the defendants first 
party, and if there was no motive at 
all, the act of Bisheshar in giving 
the cdkalntnama on his behalf and on' 
behalf of Musamimt Bhojlo is explain- 
able on the hypothesis that there was 
no fraud on his part. After all MusamrnxU 
Bhojlo Kuer was a v^if'dana^hin lady. 
The duty of defending the suit would 
fall entirely upon Bisheshar. It was 
purely a formal matter for him to go 
to Bhojlo Kuer and to get the vakalalnayna 
signed by her. No doubt it was im- 
proper on the part of Bisheshar not to 
get the signature of Bhojlo* Kuer on the 
vakaMnamah\itt\iQ fact that Bisheshar 
was guilty of impropriety does not lead 
to the conclusion that he was colluding 
with the i'laintiffs in that action. As 
^ i. before, where the facts 

established are equally consistent with 
theaUegation of the plaintiff as wife 


the denial of. fee defendant e. case of 
fratjfl w!4i|pt 9e found ry the Court. 

I^ray opmion, the evidence docs not 
establish tha^ Bisheskav ^ in any way 
colluded with fee detfendaitts first party. 
There are in the^vrMord of thd suit no 
less than two petithDns ostensibly filed 
both on behalf of Bisheshar and on 
behalf of Bamsarup. It is impossible 
to find a case of fraud against the 
defendants first party without coming 
to the conclusion that Bisheshar was a 
party to that fraud, because both the 
petitions show that Bisheshar as well 
as Bamsarup were applying for time on 
the ground that there was a talk of 
settlement between the parties going on. 
Now, as I have said before, if there was 
no reason at all for thinking that Bishe- 
shar would collude with the defendants 
first party in tho matter, there is no 
reason at all for finding a case of fraud 
as against Bisheshar and, as I have 
also said before, it is impossible to find 
a case of fraud as against defendant 
first party without finding a case of 
fraud as against Bisheshar 

In my opinion, the evidence does not 
establish that Bisheshar in any way 
colluded with the defendants first party 
in Suit No. 55 of 19li The summons 
was properly served on the minor. It 
is not suggested in the pleadings of the 
suit that the procedure laid down in 
Order XXXll was not complied with. 
The evidence shows that Bisheshar 
certainly entered appearance not only 
on his own behalf but also on behalf 
of the minor defendant and there is, 
in my opinion, no ground whatever for 
suggesting that the decree obtained in 
Suit No, 55 of 1912 was a fraudulent 
decree. 

I would accordingly allow the appeal, 
set aside the judgment and decree passed 
by tho Court below and dismiss the 
plaintiff's suit with costs in both the 
courts. 

Bucknill^ t/.— I agree. 

Appeal allowed 
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^ Buoknill, J. ^ 

Ml Ayodhya Kvar — Defendant— Peti- 
tioner. ^ 

Y, 

Durga Prasad — Plaintiff-Opposite Party 

Civil Revn. No. 213 of 1922, decided 
on 22nd November 1922, against the 
order passed by the Sub-Judge 2nd Court 
Patna dated Nov. 3rd November 1922. 

* fa) Civil P, C, 0. 9 , R* Both appeal and 
applicatxoii — Appeal disponed of—^iUanng of 
application is incompetent* 

Trial Court may perhaps be entitled U> con> 
■ider an application made to it to review its 
decision even where an appeal hss been 
lodged ; but where such an appeal has been 
actually decided the trial Court has no power 
to entertain such an application. 1 he applicant 
before the trial Court having appealed from 
its ex parte decree and the apixillate Court 
having considered the case on its merits and 
dismissed the appeal, the case for re-instate- 
ment goes out of its hands and it has no 
further seism of it. [P. 33J, 0. 2 and 1* .i37, 

C. 11 

K* P. Jaynsioal and Bhmla Charan 
Sinha — for Petitioner. 

Hai Gum Sliaran Prasad —for Opposite 
Party. 

Bucknill, J. — This was an application 
in civil revisional ]urisdiction made 
by one Musammat Ajodhya Kuwar 
widow of the late Munshi Negi Prasad 
asking that an order dated the llth 
March 1922 passed by the Subordinate 
Judge of the 2nd Court of Patna should 
be set aside or otherwise dealt with. The 
circumstances which have given rise to 
this application are in themselves very 
simple, but raise lan interesting though 
well defined point of law, which has 
been ably placed before me by the learned 
Counsel for the petitioner. 

In order to understand exactly how 
the question which has been argued 
before me arises, it is necessary shortly 
to refer to the facts in this case and to 
the somewhat lengthy course which the 
litigation has already passed through. 

A certain Durga Prasad, who is the 
respondent to this application brought 
an action against the petitioner and 
other defendants claiming that certain 
land belonged to him as his liaka^ht as 
. the result of a partition. The present 
petitioner, who was a defendant, asl 


have said, in that suit was a vardam. 
shin lady. The plaint was admitted in 
May of 1919 and there were frequent 
applications for time, not, I may point 
out, entirely made by the petitioner or 
the other defendants. However on the 
8th' September 1919 the plaintiff was, 
according to the Munsif's order sheet, 
ready for trial, although the defendants 
still prayed for time to adduce evidence. 

he last of November was fixed for the 
trial and on that date the defendant was 
not ready and prayed for time for calling 
for certain papers from the Collectorate 
and the District record room. 

The Munsif, after shortly discussing 
the delays which had already taken 
place, came to the conclusion that this 
petition for time made on behalf of the 
defendant was frivolous and he accord- 
ingly rejected it. The Munsif then pro- 
ceeded v^ith the case and I am sorry to 
SCO that those who represented the de- 
fendant stated that they had no instruc- 
tions other than to apply for adjournme^jt 
and withdrew from the suit. 

Although this conduct has very little 
to do with the point in this case, I think 
it is not out of place to indicate that to 
take up such an attitude, which often 
greatly embarrasses one who desires to 
try, and to retreat from the position in 
which this behaviour puts him, is a 
mistake. It is far bettor, if in any way 
possible so to do, for those representing 
a litigant in such circumstances to conti- 
nue the conduct of the case as far as 
may be possible and then to intimate 
clearly the reasons for which it is found 
that the case can bo at that stage carried 
no further by him. If hifl petition for ad- 
journment under such circumstances is 
then rejected, it may well become a 
matter for serious consideration as to 
whether the rejection of such an appli- 
cation was appropriate or the reverse. 

To return now to the course which 
this litigation has pursued; tho Munsiff’s 
order in this suit made on the Xst of 
November 1919 was that, 

“the suit be decreed with 

costs and Rs. 253 mesne profits, and 
future mesne profits to be ascertained 
hereafter in execution department. The 
plaintiff’s title to the suit be declared 
and he do recover possession of 
tbe same on ousting the defendant ’!| 
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Now apparently on the 29th of 
November the defendant filed an appli- 
cation for review before the Munsif of 
this order and on or about the same date 
an appeal was also entered against this 
decision^ On the 5th of January, 1920, 
the Munsif notes in his order sheet that 
an intimation bad been received from 
the appellate Court calling for the 
record and he accordingly ordered the 
record to be sent to the higher Court 
and stayed the proceedings for setting 
aside the cor pmin decree which had been 
put forward before him and of which ho 
had then fixed provisionally the hear- 
ing for the 17th of January. 

The matter seems to have come before 
the Subordinate Judge of Patna a good 
many months later ; for it is found that 
by a judgment dated the 18th January, 
1921, that Judge disposed of the appeal. 
He went into the merits of the case and 
came to the conclusion that on the merits 
the Munsif was right and he affirmed 
the Munsif’s decision- lie states, liow- 
eVer,at the conclusion of his decision that 
he observes that an application lor re- 
hearing under Order IX, rule 13 of the 
Civil Procedure Code was still pending 
before the Munsif. He adds that al- 
though in the appeal before him no 
case had been made out for remitting 
the suit for a fresh trial upon the 
merits and thati therefore, he found 
himself unable to accede to the appel- 
lant’s request for a remand, yet he 
thought that the learned Munsif 
might re -consider this matter if he (the 
Munsif) thought that it was a fit case 
for setting aside the parte decree 
which he had made. 

On the 14th July, the record having 
been received back by the Mimsif, he, 
guided presumably by what had fallen 
from the Subordinate Judge, decided to 
consider whether or not he ought to set 
aside his ex parte decree made on the 
1st November, 1919; and, accordingly, 
he fixed a date for the hearing of the 
application. 

After some delay the mailer came up 
for his decision on the Olli September 
and the learned Munsif then dealt with 
the case somewhat exhaustively. He 
points out in a careful audgment that 
the application before him had been 
Qppos^ on two grounds : firstly on 


legal grounds and secondly on merits. 
Dealing with the former ground of 
opposition he came to the conclusion, 
on the authority of the case of Matlium 
Prasad v. Bam Clijandar Lai (1) that the 
order of the Court of appeal \vas final 
and that the applicant before him 
having appealed from his ex decree 
and the appellate Court having consi- 
dered the case on its merits and dismissed 
the appeal, the case for reinstatement 
had gone out of his (the Munsif’s) hands 
and that he had no further seisin of it. 
He, therefore came to the decision that 
on this legal ground the application 
must be rejected ; but in addition to thus 
deciding the matter on this ground of 
objection he also considered the merits 
of the case ; and after having given a 
lengthy summary of what had taken 
place before him and the causes which 
had given rise to the substantial delay 
between the dale when the plaint was 
entered and the hearing of the suit, 
he was ot the view that he saw abso- 
lutely no ground for restoration of the 
matter. 

The defendant appealed from tliis 
decision to the Subordinate Judge and on 
the 1 ith of March of tins year that Judge 
decided against the appellant. Tho 
Subordinate Judge did not think that it 
was worthwhile to go into the question 
of the merits because he was satisfied 
that the legal grounds upon which the 
Munsit had dismissed the appellant’s 
application were sound and should be 
attirmed. He held, therefore, that the 
Munsit was right iii letusing to restore 
the suit. 

It may perhaps, in passing, be desir- 
able to mention that it apparently 
suggested to the defendant that a second 
appeal should have been presented from 
the judgment of the bubonlinate Judge 
ot the loth January 1921. 

The time, however, for filing such an 
appodl had expired ; an application to 
tins Court was made in Juno of this year 
asking that under the circumstances the 
time bhould be extended so as to allow 
the entry ot the appeal. The application, 
howevei , was rejected on the 5ist July by 
Mr. Justice Das and Mr. Justice Adami, 
on the ground that imder the provi- 

(1) (1915) 37 AIK 2 Ub ^ 28 1. C. 2ei; 

3 A. Da Ja 283« 
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sions of the Limitation Act the circum- 
stances under ^hich extension of time 
was sought had no application in a ease 
of this nature. 

As a last resort the defendant has now 
brought this matter before this Court, 
asking that it should exorcise its revi- 
sional jurisdiction. 

I need not, I think, refer, for it is 
strictly speaking hardly material solo 
do more than casually, to the allegations 
of the hardship which have been sug- 
gested in this application : it is sufficient 
to state that it is now said that princi- 
pally owing to fact that the applicant is 
a pardahnasliin lady and on that 
account unacquainted with legal or 
business aftairs, certain important docu- 
ments of title, which would have assist- 
ed her most materially in connection 
with her contention, which she would 
have desired to adduce in defending her- 
self in the original suit, had been mis- 
laid and had not been* discovered in time 
for their presentation before the Munsif 
in 1919, 1 can only say in comment upon 
this statement that it docs not, so far as 
1 can see, appear clearly from any of 
the records which have been placed be- 
fore my notice that the exact nature of 
these documents was;explicitly charac- 
terised. 

The only point which has been press- 
ed before mo is that in this matter it 
was incumbent upon the Subordinate 
Judge to have considered the decision of 
the Munsif so far as it related to the 
reasons why ho had originally decided 
to hear the case e.x pwii' and to reject 
the application originally made for 
further time and to refuse to set aside 
the application for re- instatement on 
questions relating to the facts of the 
case ; and that the Subordinate Judge 
should not have dealt solely with the 
question of law and affirmed the deci- 
sion of the Munsif on the legal ground 
alone, because, so it is argued, both the 
Munsif and the Subordinate Judge were 
wrong in thinking that the Munsif was 
debarred by what had taken place from 
re -instating the case before him. 

This contention formed the subject 
•matter of Spirited argument; and there 
peems little doubt that, unless one looks 


very carefully into the present position 
of the law as referred to in the recent 
decisions, there has been some discre- 
pancy of opinion. 

Put very broadly the position may 
thus be stated ; the Munsif may perhaps 
bo entitled to consider an application 
made to him to re view his decision even 
where an appeal has been lodged’; but 
where such an appeal has been actually 
decided the Munsif has no power to 
entertain such an application. The 
line of cases to which reference has 
been made in this case to me may, for 
practical purposes, be regarded as com- 
mencing with that of Hanmnadfian Chetti 
v. Narayan Chetti (2). In that case in 
1904 it was held that it must on princi- 
ple be considered that after the due 
tiling of an appeal and during its pend- 
ency the power of the inferior Court in 
any way to deal with the litigation is 
completely in abeyance other than in 
connection with the carrying out of its 
decree. This case was followed by that 
of Sankara Bhattay» Subraya Bhatta (3) 
where it was held that after an appeal 
had been filed against the decree of a 
lower Court the power to set aside the 
original decree on an application under 
section 108, Civil Procedure Code (new 
Order IX, rule 1 3,) becomes vested in the 
appellate (Jourt, 

in the other direction, however, were 
cited the case of Zendulal NamUed v. 
Khhurilal Mehtehnii (4) where it was 
held that when an cu* pa/^e decree had 
lieen satisfied there was still nothing to 
disentitle a defendant from applying 
successfully to a Court to set it aside 
under Section 108 of the Civil Procedure 
Code. Far mere important however 
than this case was that of C henna Reddi 
V. Peddaobi Reddi (5j. In that case it 
was held in 1909 that where an appli- 
cation for review hacl been presented by 
a party to a suit and an appeal had 
afterwards been preferred, the Court to 
which the applicati m for review is made 

U) [1904] 21 Mad, 60^; 14 M. L, J- 
321. 

{6) 30 Mad, 535 ; 17 M. L, J. 

43c. 

(4) [lb99] 23 Bom. 716; 1 Bom. L. R, 
213. 

(5) [im] C2Mad. 416; 6 M. L. T, 
i35;21C.»02;WM. L.J. 388 
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was notllhcrcby deprived of jurisdiction to 
ontertairi the application. The case of 
Rimamithan Chdtiv, Nawtjnn Chdti (2) 
to which I have already made reference 
was overruled ; whilst that of Sernkum 
Bhatia v, Suhiayn llhuita and ( tlurs (o) 
was there distinguished Now in the 
course of their Lordships’ .iiidgmcnt, 
which was that of a Full Bench con- 
sisting of Mr. Justice Wallis, Mr. 
Justice Munro and Mr. Justice Saiikaran 
Nair, their Lc^rdships referred tu the 
intention of the framers of the (Jivil 
Procedure Code. Their Lordships 
Bay 

This reference raises the (luestion 
whether when an appljCc’tion for review 
of judgment has ocen made prior to the 
filmg of an appeal, and an appeal is 
filed subsequently, the Court is pre- 
cluded from proceeding to hear the 
application for review. Section 623, 
Ci\il Procedure Code provide*- for mak- 
ing Dll applicati(‘n for review before an 
appeal has been filed, and sections 624 
and C30 provide that the Court is either 
to reject the application or to grant it 
and rc-hear the ease. The Legislature 
has thus coiifeired up^Jii the party a 
right to apply for revu w ard upon the 
Court .ninsdiction to cnteitain the 
application, and hasdircclod how it sh.ill 
be dealt with. Wlien a right and a 
jurisdiction aie conferred expressly ]iy 
statute in this way it appear^ to me that 
they cannot be taken away or cut down 
except by express words or necessary 
implication. Tbcie are no express 
words and the question, therefore, is ; is 
there any necessary implication? 

Their Lordships continue to consider 
wliy they regard implication us being 
absent, and utter cxpre‘’-)ing their dis- 
approval of the decision in the case of 
Jxamunixihiin Cluitt v. Namyan Cheilt (2) 
they go on to add 

“ Now after an appeal ha.s been filed 
the appellate Court is sci'-cd of the 
case oTid should no doubt be applied to 
rather tliun the ('ourt of Fust Instance ; 
but it IS a very difficult thing to prc"*s 
this principle so far us to say that the 
act of a paiiy in filing an appeal deprives 
the Court ol First iiistaixCe of iiower to 
dispose of an application which has been 
properly made to it in the exercise of its 
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jurisdiction* Such a notion would never, 
1 think, have occurred to the framers of 
the Code.’] 

Their Lordships then go on to con- 
sider what was the attitude of «mind in 
which the English lawyers who were 
drawing up this Code must have been 
and they then make use of an expression 
(referring to the position under English 
liw) upon w’hich the learned Counsel for 
the applicant before me has very rightly 
laid great stress. 

Their Lordships say : — 

They were English lawyers engaged 
in conferring upon Indian Courts subject 
no doiibt,to modifications and restrictions, 
jurisdictions to grant relief by way of 
review of judgment similar to that 
which had boon exercised by Courts of 
Equity in England and by the Supreme 
Courts in the exercise of their equitable 
juri‘\Uction, 1 1 is only necessary to refer 
to wliat IS said in Mitfoid’s J^leadings 
in (Ttincory, 5th edition, page 101, on 
bills Ol review or to the observations of 
Cozens Hardy, L J., in Bnfjht v. Sclkniff) 
to see that section 623 contains an 
adaptation of the practice as co bills of 
review in equity. Not only is there no 
warrant for the notion that the filing of 
afi appeal deprived the C^ourtot jurisdic- 
tion to iirocccd further with a bill of 
review I;iit it was even t eld that a bill of 
review miglit be hied after the affirm- 
ance of the decree by the appellate Court. 
If the framers of the Code had intended 
to introduce any such rule 1 think they 
would have said expressly not only that 
an appliaition for review should not ordi- 
narily be made after the filing of an 
appeal IaU also tliat filing oi an appeal 
should detennine the jurisdiction 
to dispose of an application made before 
the tiling ol the appeal. On the whole 
it seems to mo impossible to hold that 
there IS any ncccsi- ary implication that 
the hlirg ol aiiai^pcai operates as a stay 
ot i)rocecdings on an application for 
review, especially as section oz3 itself 
provides for making certain applications 
for review even after the filing of an 
appeal ” 

Now, it does certainly appear at 
first sight that these remarks con* 

(6) 11904J 1 K. B. 6. 
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stitute some foundation for the conten- 
tion which has been urged upon rao by 
the learned Ooun«?ol for the applicant 
here. There arc, however, later 
the tron^ of all of which appears to 
point in a somewhat different direction. 
The first of these is to bo found in the 
decision in the case of Brij Namijati v 
Tojl)fil nikmm' BnJutAlur (7). It is not 
necessary to refer in detail to the facts 
in that case, save to indiexto that there 
was an order passed by the Suliordinato 
Judge of Moradabad amending a dccreo 
of his Court and that previous to the 
order of amendment that decree had 
been affirmed on appeal by the High 
Court. 

The High Court of Allahabad has oh- 
served that the Subordinate Judge bad 
no lurisdiction under such circumstances 
to amend bis order, and tboir Lordships 
of the Privy Council in conimonting 
upon a peculiar anomaly which was 
observable between the position of 
two separate decree-holders, one of whom 
had succeeded in obtaining an ameud- 
raent of liis order originally made by tlie 
Subordinate Judge, and the other of 
whom had not, remarked : — 

“ T lie ir Lordships have not had the 
advantage of hearing the case argued 
for the respondent, but they think the 
High Couit have thcmsclvjs said enough 
to make it clear that if the decree of the 
First Court was made without jurisdic- 
tion as altering a decree after it had 
been affirmed on appeal in the case of 
one of joint decree-holders, so also the 
alteration in the case of another of 
Joint decrcG-holdors was equally inefTec- 
tual,** 

The observations to which their Lord- 
ships referred as having been made by 
the High Court of Allahabad wore to 
the following effect : 

“A Bench of this Court on the appli- 
cation by Laohman Das allowed tiie 
first application, holding that the 
Subordinate Judge had no power 
to modify his decree after it had been 
confirmed by the High Court and sot 
aside the order complained of. In the 

(7) (1910) 32 All 295; 37 L A. 70; 14 
O. W. N. 667; 7 A. L J. 5j7; 11 O. 
L. J. 560; 1^ Bom. L R. 144; 8 M. 
L. T. 57; 20 M. L. J. 537; 6 LC. 669; 
(1910) M. W. N. 392 (P. C.) 
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other application, the Bonch made an 
order reiecting it, holding that, under 
allthe circumstances of the case, this 
was not a case in which they should 
exorcise tlioir discretionary power in 
revision. The con'ioqueno 3 is that there 
are now two joint decree holder?, as to 
one of whom the decree conliins a pro- 
vi-iion for future interest the value of 
which is Rs. 19,000 old, whilst as to the 
other this provisiou duos not exist. The 
provision of the .Lcreo, therefore, soo ns 
to be cappwently inc insistent, as out of 
two joint decrej-boHt^rsone cinoxocute 
the decree plus future interest, whilst 
the other cinnot.’* 

It would certainly seem from their 
Lurdslnps’ observatin?is in that case 
that their Lur.lsbius did not necessarily 
associate themselves with the position 
which had been taken up by the High 
Court Of* Allahabul in their view that 
Pio decree of tUo inferior Court had been 
iuido without jurisdiction in altering 
that decree after it had been affirmed on 
appeal The case was followed by that 
of fC/niiuI Nufh lutif Chowdhury v, 
Ttftni'lra Oh' ill Viiirif, (3j and decid- 
ed in 1911. In that case, which was 
hoarll^y Mr. Justice Mookerjeo and Mr. 
Justice Teimon, it was declared that an 
original Court can entertain an appli- 
cation to s3t aside an cx parte decree 
although an appeal by tlio contesting 
dofou lant is pending m the appellate 
(’uarl. 

This decinon may not, as I have just 
i^iotodit, appear to carry tho matter in 
any way further ; but there are words 
used in the judginent of the C'ourfc to 
which my attention has been drawn by 
the learned Vakil for tlie respondent 
bofore me, and which certainly seem to 
as<.i;t,ina proper consideration of the 
point which is now before me for aiy 
decision. Their Lordships say at 
page 400 

“In so far as tlie second point is 
concerned it has been argued by the 
learnoJ Vakil for the respondent that 
the Subordinate Judge had no jurisdic- 
tion to entertain the application to 
sot aside the c.v parte decree, because 
the contesting defendants had prefer- 
red an appeal to this Court against the 


(89 (1911) 38 Cal. 394; 13 C. L.J. 221; 
91. C. 189; ISC.W. N. 399. 
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decree In our opinion, the 

objection by the respondent must be 
ovemiled.’* 

Then their Lordships after referring 
to cases which were quoted before them 
and to which T have herfe already for the 
most part made some reference go on to 
remark: — 

“ It has been broadly contended, how- 
ever, by the learned Vakil for the res- 
pondent, upon the authority of expressions 
to be found in the .indgments in Dhmiai 
Sardar v. T(nvk Nrdh Chrmlhunj (9) ; 
Famnnnthan ChotH v. Narayanan ChHfi 
(*2) and Sankara Bhntfa v. Subraya Bhalta 
(3) that the immediate effect of the pre- 
sentation of an appeal to the superior 
Court against tho decree of a subordinate 
Court, is to destroy the jurisdiction of 
the latter Court to deal with the judg- 
ment in controversy in any way. We 
are not prepared to accept this pro- 
position as well-founded on principle 
QEd it is, as a matter of fact, opposed 
to the decision of the House of Lords 
SnMelliiih v. Richardson (10) in which 
it was ruled, that where the Court would 
otherwise have the authority to amend 
the Judgment, it may be done after an 
apical has been taken This view is 
entirely inconsistent with the theory 
that the mere presentation of an appeal 
puts it beyond the i)Ower of the original 
Court to deal in any manner with tho 
judgment under appeal.” 

and then their Lordships use word 
here of considerable importance. They 
add:— 

“The position is obviously different 
after the adjudication of the appeal, 
when the original Judgment has been 
superseded by the judgment of the Court 
of appeal : Brij Narain v JojM (7) 

The matter does not, however, alto- 
gether remain there. In the case of 
Mathura Pm^M v Ram Charan Lai (1) 
the question here seems to have 
been considered by Mr. Justice 
Chamier and Mr. Justice Piggott. 
Their Lordships there held that when 
onoa the High Court had confirmed a 
decree on appeal it was not open to 

(9) [1910] li! C. L. J. 53-5 1. C. 525. 

(10) (lc33)36 R R, HI. 


the Court which passed the decree to 
entertain An application to set the 
decree aside and it made no difference 
that the application to set the decree 
aside was filed before the appeal was 
disposed of. Their Lordships in that 
case had cited before them practically 
all the cases to which I have referred, 
and in their judgment they remarked. 

“This Case was decided by the Court 
of first instance on the ‘10th Septem- 
ter 1911. On the 30th of November, 
1911, present appellant proscnt<^d his 
application to ]\avc the decree set 
aside as against him. When the appli- 
cat’oi was called on for hearing it 
was discovered that the file of the 
original suit had been sent vto this 
Court in consequence of an appeal 
which bad been filed by other defend- 
ants. The hearing of the application 
was put off from time to time, the 
Court apparently being of opinion 
that it was unnecessary or impossible 
to take up the application until after 
the appeal had been disposed of by 
this Court. The appeal was dis- 
posed of by this Court on the 24th 
Febmary 1913, and af<,er the re- 
cord had been returned to the Court 
below the applicant’s application was 
taken up. It was dismissed by the 
Subordinate Judge on the groimd that 
he had no Jurisdiction to alter or set 
aside the decree passed by him in- 
asmuch as it had been oontirmed by, 
and become, as he s.ys, merged in, 
the decree passed by this Court. We 
have been referred to several decisions 
bearing on the question whether a 
Court of first instance has power to alter 
or set aside its decree after an appeal has 
been filed against that decree. There 
seems to be some difterence of opinion 
on the question whether a lower (jfourt 
can entertain an application for review 
or to set aside or alter its decree while 
an appeal against the decree is pending 
in a superior Court, but all the authori- 
ties seem to be agreed that when a 
decree has been passed by the superior 
Court the lower Court cannot alter, or 
amend its decree.” 

Now, when their Lordships make 
use of the expression “ all the autho- 
rities ” they are evidently referring 
to the cases which were quoted be- 
fore them by the respondents to the 
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appeal which bhey were hearing. 
Those oases as set out irf the reporfe 
are : Brij Narain v, Tejpal Bikram 
Bahaiur(l), Sanhar Bhatta v. Subrava 
Bhalia {B)t Dhonai Sardar v. Ta ak Nath 
Ghowdimry (9) and Kumud Nat»h Boy 
Ohowdhurv v, JoUndra Natit Ohowdhury 
[8) to which I have just referred. 

» 

1 have now completed the review of 
this legal point which has been placed 
before me. I think there can be no doubt 
that on a l)roper survey of the 'Jesuit 
of the decisions to which I have been 
referred and to which I have referred, 
the contention put forward by the learned 
Counsel for the applicant here njust fail. 

I am of opinion that the Munsif and the 
Subordinate Judge were both right in 
the legal decision to which they came, 
namely, that after the original appeal 
to the Subordinate Judge from the 
Munsif’s ex parte decree had been 
dealt with by the Subordinate Judge 
and decided by him on the merits as 
well as on the question of the Mun- 
slf’s decision refusing the auplica.' 
tion of the defendant for further time, 
it was not open to the Munsif to 
entertain the application which had 
been made to him to set aside his 
ex parte decree. I think further that 
the Subordinate Judge was in no 
way incorrect in view of the opinion 
which he had formed as to the cor- 
rectness of the Munsif’s attitude in 
refusing to entertain the application to 
re-open his order, in dismissing the appeal 
which was made to him solely on the 
ground that the Munsif was right in consi- 
dering that the decision of the appeal in the 
original suit had debarred him from exercis- 
ing further jurisdiction over the matter. 

This application to me must, there- 
fore, fail with costs, and I must 
decline bo interfere. Hearing fee three 
gold mohiirs, 

Buie disc} ! . 


Patna m 
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Das ‘and Kulwant Sahay, JJ. 

Baidyanath and oi/iiis—Petitioners 

V. 

Bholanoth Bdu and others — Opp, Party. 

Civil Rev. No. 234 of 1922, decided on 
17th Feb., 192^, against the order of the 
Sub-Judge, Dhanbad, dated 19th June, 1922. 

Civil P .(7., 0. 11, R. li-^Productiou of documents 
-^rderfor^ muit follow ontf under O 11, B. 19. 

Ab oidec foe pcodnotioB ol dooamenta maal 
follow an ordOE to affldaTit, of dooumtDki 
undet 0. 11, R. 12 When that ordfif would be 
pasflid agaiBBt a party it would be open to him 
to aay that bo long an the oppoaite party had nob 
eatabliahed hia title to the property in reapeet of 
which that order waa eoaght, it was not open to 
the Oourt to oompel him to disoloae hia doou- 
ments. [p. 3B8, Os 1 & 2.] 

P. E, Sen, 8. 0. Mozumdar and A. B, 
for Petitioners. 

S. M, Mulliok and 8. N. Po^^-lfor 
Opp. Paity. 

Das, J. : - This application is directed 
against an order of the learned Subordi- 
nate Judge of Dhanbad, dated the 19th June 
1923. The learned Subordinate Judge 
directed the defendants Nos. 3 and 8 to 
produce the account books of certain col- 
lieries which are the subjoot-matter of the 
dispute between the parties. 

Now the suit is for a declaration that a 
certain compromise to which the plaintiff 
was a party was fraudulently entered into 
and for partition of the joint family proper- 
ties. The plaintiff is a step-brother of de- 
fendant No. I ; the defendant No. 2 is the 
son one Bireshar the brother of defendant 
No. 1, and defendant No. 3 is the wife of 
defendant No. 1. It appears that there was 
a suit by Bireshar and Butto Kristo Roy, 
defendant No. 1, as against the members 
of a Committee that were appointed to 
manage the joint family properties by the 
will of their father. In that suit a Receiver 
was appointed to take charge of the joint 
family properties. 

The petitioners allege that in Sep- 
tember 19H, Ramkanali colliery which 
is one of the properties in dispute in 
this litigation was settled with Bireshar, 
the father of defendant No. 3 and 
with one Barat, defendant No. 4. Subse- 
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quently ib appears fcbafe a formal lease was 
granted to Bireshar and it is alleged by the 
petitioners that Baidyanath, the son of 
Biroshar, who has been cited in this litiga- 
tion as defendant No. 2 has taken a 
conveyance of Barafs interessb. As regards 
the other colliery which is referred to as 
Ganshdiha colliery the facts are these. 

In 1916 there was a suit for partition by 
the plaintiff against the defendants and that 
suit was oompTOxnised upon terms that the 
colliery should be sold to tho wives of 
Bireshar and Butto Kristo. The colliery 
was in fact sold suhiect to certain incum- 
brances to Satya Devi, the wife of Biieshar 
and Asokalata Devi, the wife of Butto 
Kristo. Satya Dovi is dead and her interest 
iiAg devolved on defenilant No. 2. Asokalata 
Devi has, as I have already mentioned, 
been cited as defendant No. 3 in the action. 
Now it is obvious that in order to siioaeod, 
the plaintiff must first of all get rid of two 
transactions, firstly, the transaction of 
September 1914 by which the rocoiver 
settled Ramkanali colliery with Bireshar 
and Barat, and secondly, the compromise 
decree in the suit of 1916. 

The order which is complained of was 
passed in an application by the plaintiff to 
compel the defendants to produce the 
aooount books relating to Ramkanali 
colliery and Ganshdiha colliery. The 
leapied Subordinate .Tudr,o thought that 
there was no reason why defendants 2 and 
S should not produce the account books of 
the collieries in question and he has passed 
an order upon them to produce those books 
without delay. 

Now in my opinion the order of tho 
learned Subordinate .Tudj.o oanu'^t for 
a moment be puppoitoJ, The question 
of production of documc’its is dealt 
with in Order 11, rule 14, 0. P. C. Now 
an order as to producticui of docu- 
ments must follow an onlor as to an 
affidavit of documents \ hioh is dealt 
with in Order 11, rule *2 of the Code. 

There is, so far as I am awar^^, no 
order upon the defendants compelling 
them to file an affidavit of documents, 
and if an order had been passed upon 
the defendants, it would have been 
open to them to say that so long as 
the plaintiff bad nut established bis 
title to the collieries in question it was not 
open to the Court to compel him to disclose 
bis aooount books relating to those collieries. 


But it is contended before us on behalf of 
the plaintiff that he has grave apprehen- 
sion tliat the defendants may tamper with 
the‘‘e account books Mr. P. K. Sen on 
behalf of tho defendants agrees to produce 
the accounbj>ooks from 19 16 to 1992 before 
the Court ft that the Court may affix 
the seal ol the Court on every page of 
these hooks of account.^ We therefore 
order by con^'enb of tho parties that the 
defendant do pioJuco these books of 
aooount fiom 1916 Lofoie tho Court in 
ord^ to onable the Court to affix its seal 
upon every paf4e of these books of account. 
That being dono, tho looks of account will 
be retuined to the defendants It is 
understood that tho plaintiffs will not be 
entitled to an iiispoction of these books of 
account until they succeed in establishing 
their title to tViose collioiios which they 
can only do by inducing the Court to hold 
that the coinpu)ini‘io decree was fraudulent 
and that the transaction of Septembor 
1914 does not hind them. 

There will be no order as to costs. 

Lot th rocoiJ be sent down at once 

Kulwaiit Sahay, J. : — I agree. 

Application allowed. 
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Ross, J 

Jairam Sahu . r.d of Hers --Aooused— 
Petitioners 

V. 

Kfwr/-S»aperor —Opposite Party. 

Criminal Kev. No. 750 of 1922, decided 
on 24th January, » ^'2d, against a decision 
of Judicial Commissioner of Chota Nagpur, 
dated i6th October, 1922. 

Income Taa Art (1992 , 8 . 46 (8) and, (4i-- 
wofrant f'p '^allcitor to PoVoo Officor it 
/ cna'i Oo e, S. 868. 

Where » pjlioa abtaobei moniee ia a 

ibop in vtirfluancs ol'a di’^lreRa warrants issuied by 
tho Oolieotoe tot recovery t inoome tax, and 
was assauUo i by Ihe accused Btld, the Oolleetoi 
may on rece pi of a eerttfioato from the Iroome 
Tax Office iCQo^ef^hs amount speoiflel therein 
ae if it vreie an arreae of land revenue, and In 
areas notified by thp Con.missioner Hreears may 
also be reooverrd by any piooiss cafotccable (or 
the reoovery ol an arxaac of any Maoloipal tax ce 
looal sate. Bat in th» abeenoe of orders under 
a 46 (8) (l)i tlie Ooileoloe eannot isene dltlceai 



Patna 890 


ldz3 JAt AAU BAUU { . KHPEBOU (RoSS, J.) 


wamni for ceaUfftiion oE arrcats ol iaoome-tax. 
The OolUotoc bafl BO aukhoiity to i suedistreefi 
ware int iOf the tcalhatiob o* a* tea a of inco^L't 
tax ondei B. 46 (9/ ko an offio - 1 1 f D e Polioa ana 
thopolioe offiiei exioaiing tnoL a warrant oanroi 
be aaid ^be aoiiog in execu k d o I'is duty aa a 
police offloer. On this ground vhbteiore theohargo 
under a&otion o58 muB\ f til it fcb le Wi^a lesiatanee 
to the poiioe ofSoei. It it was a faot that the 
money belonged to the petiiionerB Noa 2 and 9 
»nd that they were aeiarate ircm p titloner I^o. 
1 ageloat whom disitasa warrauc wvb iBsuedf tb,n 
oloatly the seinazd of the xuone> waa illegal. 

IP. 980,0.2]. 

P. K. Sen and 5. 0. Dcy— for Peti- 
tioners. 

Ir. N. binght Government Pleader — for 
tihe Crown. 

Koaa, J. : -Petifci(,noi^ No'=t. to 3 have 
been sentenced on appeal to two months* 
rigorous imprisonment oaoli luidoi Section 
353 of the Indian Penal Code, and peti* 
tioners Nos. 4 to 6 to six weeks under the 
same section. Theca^o Coi the piosooution 
was that on the 20th Juno 1922, a market 
was being held at Pathaljiai In, and that 
the petitioners No‘\ 1 to 3 with other 
shop-keepers were k^epinj; a ‘.tall jointly. 
The Sub- Inspector o\ idhum police sta- 
tion appeared with a wauant for the 
realisation of incoiu'-tax iiom petitioner 
No. 1. Petitioners No**. 2 and 3 woro 
prf'Sent and the Sub-Inspector attached bag 
of money whioh wa*' lyinj in front of them 
in execution of the wairant. 

The petition 01 s Nos. and d protested 
that it was their money and that the Sub- 
Inspeccor had no tight to take it. A 
disturbance followed and the Police Officer 
and the party accompanyi.tg him retired ; 
a mob collected and chased them, but no 
personal injury was inilioted. The defence 
was that the warrant was illegal and that 
in executing it the Sub- Inspector could not 
be said a 'public servant’ executing his 
duty as such. It was further urged on 
beh^f ol the accused that the petitioners 
Nos. i and 3 were separate from petitioner 
No. I ; and that even if the warrant was 
good the Sub-Inspector was not entitled to 
take their money. 

The warrant is a distress wariant issflPfed 
by the Income Tax Collector on the 3rd 
April, 1922. it is in the old form and 
purports to be under Section 26 of Act VII 
011918, The new Aot CSI of 1920jo3ine 


into force on tho 1st April, and the 
cortbsponding section is Section 46. That 
section describes the mode of recovering 
moome-tax. The Collector may on receipt 
of a ooitificato from tho Income Tax Offi- 
cer recover the amount speoihed therein 
as if it were an arr 0.11 of land revenue, and 
in areas notiticxl by the Commissionei 
arrears may al‘'o be recovered by any 
process enforceablo for the recovery of an 
arroar of any Municipal tax or local rate. 
This latter provision corresponds to Section 
36 (4j of the old Act, except that there the 
local Government is tho authority in place 
of the Commissionor. In Mazumdar’s 
‘Commentary on tho law of Income Tax* 
published in 192i;, it is stated that no 
orders had been issued by the Lieutenant- 
Governor of Bihar and Orissa in Council 
under Section 36 f4j and it was intended 
that the Collector should recover arrears by 
his own agency and not by the Munici- 
pality. 


No order passed by the Commissioner 
under Section 46, clauses (3) and (4) have 
beon produced, and it would appear that 
this artear of income-tax should have been 
recovered as it it had been an arrear of land 
revenue. But even supposing that a 
distress warrant could legally be issued, the 
Collector had, in my opinion, no authority to 
issue it to an officer of the Police and the 
polico officer executing such a warrant could 
not be said to be acting in execution of his 
duty as a police officer. On this ground, 
therefore, tho charge under Section 353 
must fail. 


There is a defect in the judgment in this 
ease, in that no finding has been come to as 
to whether petitioners Nos. 2 and 3 were 
separate from petitioner No. i against 
whom tho warrant was issued. It appears 
from the judgment of the Judicial Com- 
missioner that one of the prosecution 
witnesses bad agreed with the 
defence evidence on this point and if 
it was a fact that the money belonged 
to the petitioners Nos. 2 and 3 and 
that they were separate from peti- 
tioner No. 1, then clearly the seizure 
of the money was illegal. The peti- 
tioners could not be convicted with- 
out a finding on this part of the ease. 
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On both these grounds, therefore, I set 
aside the conviction and sentence passed 
on the petitioners and direct that they be 
acquitted and released from bail. 

Buie made absolute. 
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Das and Kolwant Sahay, JJ. 

Stoneioigg and another — Defen(3ants — 
Appellants 

V. 

Kameshwar N .fayan Singh t nd others-'^ 
Plaintiffs — Respondents. 

F. A. Nos. 53 and 6L of 1920, decided on 
10th January, 1923, against a decision of the 
Add, Sub. J. of l)arbhanga, datod 1 2th 
November, 1919. 

(^) T. P. Act, 8 103— TiJwawt holding tjvdr— 
Assent oj proprteior’^Tenancy can be put an end to 
only hy notice to Quit. 

If a tduaab on cxpky 0 { tbe loaae oontinuos 
posseasiou of tli3 pfopoct^ wi^h tho assent and 
BaaoUoQ of ihe pioptietors, th n there is by the 
opetadon of law a tonanoy from year to year m 
favour ot tho tenant ani if ttece is a tenancy from 
year to year, that lenanoy can be pat an end to 
only by a notice under Beo 106. [•’. 841, 0. 1 j 

ib) Becord-oJ ffghts-- Presumption ^as to correct- 
ness oJ entry exists ani no jurthsr 6videnc(^ to prove 
the same »• nec^isarp. 

Under the general law the landlord is ontitU 
ed to claim cent Item ev^ry one abown to hold 
land wuhin the ambit ot his zecalndari. That 
ii the general law and if any one re'.ies upon 
any eioeption to the general law it i^ for him 
to prove that he oomes within the exception. To 
that extant there ii a conflict between the reoord- 
ot-righta and the general law. But the case of an 
oooupanoy tenant is entirely difterent. There le 
no denial of (he right of the landlord to recover 
cent from the tenant and there is no ooatliot 
whatever between the reoocd-o(*rights and the 
Case that he the tenant has an oooapanoy bolding 
within the ambit of bis zsmindaci. The deoieion 
of the Jadioia) Oommittee in A. 1 B. 1922 P. 0. 
272=^2 Pat. 38 doea not BUppoct the extreme 
proposition that although the teoocd-of-rlghts ii 
in favour of the tenant, It is etill neoeeaacy for 
tbe tenant to establish hy oleac evidence that 
the entry in tbe record-of- rights is eorceol. 

[P 842, 0. 1 ] 

Jayaswah S.K. Mitramd Janak Kishore 
for Respondents in Appeal No. 58 and for 
Appellants in Appeal No. 61, 


S A/. MalUck, Sambhu Saran and D. N. 
Sircar— for Appellants in Appeal No. 53 
and for Respondents in Appeal No. 61. 

Das, J. : - These analogous ap^pals arise 
out of a suit instituted by Kameshwar 
Narayan Singh, the Respondent in F. A. 
No. 6'j of 1920, against the Appellant in 
that appea] . The suit was for recovery of 
cercain lands specified in the plaint. Prem 
Narain, Nem Narain and Bindeshwari 
were three brothers who had certain shares 
in Mous^ah Siroli. The plaintiff is the son 
of Nem Narain. It appears that some time 
in 1886 Prem Narain, Nem Narain and 
Bindeshwari gave a tktcca lease to the 
proprietors of Dowlatpore concern for seven 
years from 1292 to 1298. 

The plaintiff’s case is that after the 
expiry ot the lease, the defendants first 
party who represented the interest of the 
factory held over on paying rent to the 
proprietors. The plaintiff asserts that he 
asked the defendants to make over posses- 
sion of the disputed lands to him and as 
the defendants refused to make over 
possession of the lands to the plaintiff, he 
instituted the suit out of which this appeal 
arises on the IGfch March 1918, claiming 
possession of the properties which are 
specified in two schedules, Soh. I com- 
prising the rmlktat property, and Sch, II 
comprising the ztrait lands within the 
mHkia . 

The Defendants first party resisted the 
suit on various grounds. It is unnecessary 
to enter into tbe defence of the defendants 
because, bc^iore us, the only point that bad 
been argued by Mr. Sushil Madhab Mulliok 
on their behalf is, that the plaint filed on 
behalf of tbe plaintiff discloses no cause of 
action. Mr. Mulliok argues that, if the 
defendants first party held over on paying 
rent to the proprietors, the effect in law 
was to create in their favour a tenancy from 
year to year, and if the factory were tenants 
from year to year that tenancy could only 
be terminated by a notice under sec. 106 
of the Transfer of Property Act. 

Now Mr. Mulliok points out that there is 
ne suggestion at all in the plaint that any 
notice under sec. 1C6 was served on the 
defendants first party. There is, in my 
opinion, considerable force in the arguments 
which have beep advanced before us, 
It is undoubiied law thatit if' a topant 
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on the expiry of the lease continues in 
possession of the property with tho assent 
and sanction of the proprietor, then there is, 
by the operation of law, a tenancy from year 
to year in favour of the tenant and if tliere 
is a tenancy from year to year, that to- 
pancy can be put an end to only by a 
Inotioe under S. 106 of the Transfer of 
(Property Act. But the difficulty is that 
this point was not taken in the written 
statement and the learned Subordi- 
nate Judge has not gone into the 
question at all, nor has the point been 
taken in the grounds of appeal in this 
Court; and after all it will still be open to 
the Plaintiff to serve a notice upon 
the Defendants first party at once and 
determine the lease. Having regard to this 
difficulty, the Defendants first party have 
agreed to surrender possession of Sch. I 
properties to the Plaintiff and pay to the 
Plaintiff the Uiieea ronts for three yoars 
prior to the institution of the suit and also 
all rent up to the time they do surrender 
possession of the properties to the Plaintiff. 

The Defendants first party undertake to 
surrender these lands foithwith to the 
Plaintiff. So far as the Sch. I proiierties 
are concerned, there will thoietore bo a 
deoioo, by consent of tho paities, that the 
Defendants first party will foithwith sur- 
render the properties enumerated in 
Soh. I to tho Plaintiff and also pay tho 
Plaintiff his share of tho ttioort ront from 
tho 16th March 1915 up to tho date they 
make over possos-sion of tho pvoxierties to 
tho Plaintiff It ii also a;;reed that tho De- 
fendants first party will bo entitled to 
recover rent from tho tenants for this 
period. 

I now come to the other appeal, namely, 
Appeal No. 61 of 1920. We are concerned 
in this appeal with certain vai\,a*.% lands 
speoified in Sch. II of the plaint. The 
learned Subordinate Judge has oomo to the 
conclusion that the factory has established 
its right to hold the lands which are the 
subject-matter of this appeal as occupancy 
tenants. 

Now the reoord-of -rights is undoubtedly 
in favour of tho factory and there is no 
evidence worth the name on either side. 
In my opinion the plaintiff has not rebutted 
the presumption of ttie oorreotness of the 
re6oid-of-right8, 


Mr. Jayaswal, arguing on behalf of the 
Plaintiff- Appellant, contends before us 
that it is still necessary for the Defendants 
first party to prove that they hold the 
lands os occupancy tenants and he relied 
upon a deoision in the case of B. Stonewignf 
v.DwarkOf liitngh(i) But that was a different 
case altogether. The learned Judge found 
on the facts that the evidence on behalf 
of the Plaintiffs was reliable and showed 
clearly that the Defendant No. 1, who 
claimed occupancy lights was not m 
possession of the lands previous to tho 
lease in question and tho learned Judges 
had no difficulty in showing *that, so far as 
the reoord-of -rights itself was concerned in 
that case, it completely demolished the 
case of Defendant No. 1. 

In other words, tho reoord-of- rights in 
tho case cited, far fiom supporting tho case 
of the Defendants who claimed to be 

ocoupanoy tenants, completely demolished 
it. Tho other caso upon which Mr. Jaya% 
wal relied is the ca?o of Jagdio 
Singk V. Bckldeo binuk Tho Judicial 
Committee, in dooiclmg that case did 
indeed say as follows : — 

“ See. 106-13 declares that * every 
entry in a record- of -rights so publish- 
ed shall bo presumed to bo correct 
until the contrary is xiioved.* Con- 

siderable stress has bcoti laid on 
this presumption on behalf of tho 

Respondents. Once, however, tho 

landlord has proved that tho land 

which is sought to be held rent- 

fioe lies within his regularly assessed 
estate or mahal, the onus is shifted. 

In the present case, the lands in 
dispute lie within the ambit of the 
estate, which admittedly belongs to 
the Plaintiffs and the pro forma 
Defendants, and for which they pay 
the revenue assessed on the mouza. 
In these circumstances it "lies upon 
those who claim to bold the lands 

free of the obligation to pay rent 
to show by satisfactory evidence 


(1) (1917) AP. L. W. 4‘8jr45 T. 0. 706. 

(2) A. I. B. 1922 P. U. i72=A9 I. A. 999=9 
Pat. 88s8 P. If. T. 605=96 a Ii. J. 499=89 
B4. If..®. iP.a) 
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that they have li^en relieved of thi^ 
obligation, eifehei by contract or by 
some old giant recognised by Govern- 
ment ” 

Bub it wi.l appear that the Judicial 
Committee did roly upon some evidence 
which showed oloa ly that taere was a 
very careful enquiiy made by the Govern- 
ment in tbo course of certain resumption 
proceedings which established that there 
was no one upon the lands with a rent-free 
title ; and apart from any other oon^sidora- 
tion it does seem to me that there is a 
distinction between a ease, whore a person 
claims a rent-free tiiile and a oa'^o where a 
person claims a title as an occupancy 
, tenant. Under the general law the land- 

1 3rd is entitled to c airn rent from every 
ne shown to hold land within the ambit of 
is zemindari. That is the general law and 
any one lelies upon any exception to the 
onoral law it is for him to prove that ho 
omes within the exception. To that extent 
here is a conlliot between the rooord-of- 
fghts and tho general law which allows a 
andlordto locovei rent from every one 
Suown to occupy land within tho ambit of 
hi‘i zemindari. Bub tho case of an occupancy 
tenant is entirely ditforent. There is no 
denial of tho right of the landlord to recover 
rent from tho t»’nant and there is no conflict 
whatever between the record-of-righbs and 
the case as put forward on behalf of tho 
tenant that he has an occupancy holding 
within the ambit of his zemindari. 

In my oi3inion tho decision of tho Judi- 
cial Committee in tho case to which Wo 
wore referred by Mr. Jayaswal does not sup- 
port the extreme proposition which was 
argued by him before us, namely, that 
although the record-of-rights is in favour 
of the tenant it is still necessary for tho 
tenant to establish by clear evidence that 
the entry in the record-of-rights is correct. 

I must dismiss Appeal No. 61 of 1920 
with costs. 

Kulwant Sahay, J.— I agree. 

Appeal dimissei. 
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iiaiiju Saki and others — Plaintiffs — 
Appellants. v. 

.uaula]>% (3ast<n a>t‘l ot/iers * Defend- 
ants —Respondents. 

F. A. No. 72 of 1920, decided on 29th 
January, 19123, from tho decision of Sub. J., 
Second Court of Muzaffarpur, dated 
17th December, 1919. 

(dj Praetici^Di^misral of swt after prelu 
mtnary tiecrf' for partition ts bai^PwUtton. 

A Ooait 18 completely wioog in diemiadng 
a Bait uftee o prehmianry decree loc paitition 
baa b:6n pa eod oa the ground that the 
linds whloh were patiitioned by the CommiB- 
Bioner were different fiom the Jande erdezed to 
be paittiioned undec the piellminafy deotee. 

[F. 843, 0. 1.3 

vbi Goatl Fe-i Act, 8, 7 (lO,— Parirtron ftttte— 
No gu0$iw>i of plaintiff's title or share mvclvedr^ 
Valuation mu t be oj the whole of the properties 
ani not only of plaintiff's share. 

There is a difitmotion between snits ios par- 
tition pare and aimple, where the plelntiff is in 
loiat possession of his share and there is no 
dispate as to his tula or slate, and snits where 
the pi tin tiff seek<i for an adjadioation of bis 
title or eztect of share and tor partition after 
anoh adjadioatioo. In the latter case, it is 
iho value of tbe plaintiff'e ehate which will 
determine the jona notion of the Oonrt and 
not tho valQo of tho ontire piopeity. Where 
there la no question as regards tbe title of tbe 
plaintiff’s, acd the only question betoie the 
Oonzt IB ai regards partition, the value of 
the wboli of tho ptopertiea sought to be par- 
titioned must be the value tor the purpose of 
jurisdiotion. IRQ T. 696 Dist. [P. 848, 0. 3.J 

L» N. Singh and Hareshwar Prasad 
Singh— tar Appellant. 

NiyamutuHah and A. P. Upadhaya-^ 
for Respondents. 

Kulwant Sahay, J This is an ap- 
peal against a final decree in a parti- 
tion suit. The plaintiffs brought the 
suit for partition of certain lands 
which were left common in the previ- 
ous Gollectorate partition and in the 
plaint the survey numbers, khaia 

numbers and khasra numbers of the 
lands sought to be partitioned are set 
out. There was a preliminary decree 

by consent as against the defendants 
Nos. 16 to 20 and ex parte as against the 
other defendants, and by that decree 
the learned Subordinate Judge order- 

ed a Commissioner to be appointed to 
effect the partition as amongst the 
parties under Jbbe terms of the ind^ent 
of the litb August 1919, It appears 
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that in conformity with the prelimi- 
nary decree a Commissioner was ap- 
pointed and he offeoted the partition 
and submitted his repoit upon which 
objections were taken by the plaintiffs 
as well* as by the defendants. Tho 
learned Subordinate Judge has now 
dismissed the suit entiiely on the ground 
that the lands which were claimed to be 
joint lands in the plaint are not the lands 
which 'have been partitioned by the 
Commissioner. In this the Subordinate 
Judge appears to be completely wrong. 
A preliminary decioe for partition having 
been passed it was not open to the learned 
Subordinate Judge at a later stage to dis- 
miss the suit altogether. It was no doubt 
open to him to come to a decision as to 
what were the lands which wore ordered 
to be partitfbned by the preliminaiy decree 
and to effect a partition of those lands, but 
it was not open to him to di-.miss the 
suit altogether on the ground that th<r lands 
which were partitioned by the Commis- 
sioner were different from the lands oidered 
to be partitioned under the pieliminary 
decree. The case must go lack to tho 
learned Subordinate Judge in oidei that 
ho may cause the lauds which wore oidered 
to be partitioned under the preliminary 
decree to be partitioned by tho Commis- 
sioner. 

A preliminary obj ction has been taken 
to tho hearing of this appeal by the learned 
Counsel for the Respondents on the ground 
that the value of the plaintiff’s share of the 
properties sought to be partitioned is below 
Rs. 6,000 and therefore the appeal ought 
to have been filed before tlie District Judge; 
and he relies upon a deci^’ion in the case 
of Dvkhi Singh v. Earihar Sak fi). 

The facts of that case are clearly 
distinguishable from tho present case. 
In that case there bad boon a previous 
compromise decree foi paibition during 
the minority of the plaintiff who challenged 
the validity thereof and brought the suit for 
an adjudication that the compromise parti- 
tion decree was not binding upon him and 
that be was in joint possession with 
the defendants of the ancestral pro- 
perties and for a declaration of his 
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l/8bh share in the entire properties 

and of his right to effect a partition 

thereof. It was held that tho suit was 

one for declaration and with conse- 
quential reliefs and was foverntd by 
Sec. 7, clause (fOj'vC^ of tho Court Fees 
Act and not by Art. 17, clause of 
Sch. II of the Act. Their Lordships 

held that having regard to the nature 
of the suit and the reliefs asked for, 
the value of tho suit for purposes of 
jurisdiction was tho value of tho 
plaintiff’s share in the propeitios and 
not the value of tho onbiro joint fami- 
ly property. No doubt in oonsidoiing 
tho question as to whither the appeal 
in that case lay to tbs High Court or 
to the District Court tlieir Lordships 
considered the broad question as to 
tho value of suits in partition oases, 
but to my mind there is a distinction 
between suits for partition pure and . 
simple where the plaintiff is in joint 
possession of his share and ther^is 
no dispute as to his title or share, 
and suits where tho plaintiff seeks for 
an adjudication of h^s title or eistent 
of share and foi paitition after such 
adjudication. In the labor case, it is 
the value of the plaintiff’s share 
which will ileteimino the jurisdiction 
of the Couit and nob tho value of the 
entire property. In the present case 
there is no question as regards the 
title of the plaintiffs; the only ques- 
tion bofoio the Court was as regards 
partition; therefore, the value of the 
whole of the properties sought to he 
Xiartitionod must be the value for the 
puixwsos of jurisdiction. This view 
is siix)ported by the fact that in a suit 
for partition, the Court does often, on 
the application of tho dofenclant®, 
effect a paitition of the shares of the 
different defendants also amongst 
themselves, and therefore in such a 
case the value, for the purposes of 
jurisdiction, cannot be the value of 
tho plaintiff’s share because the Court 
deals with the entire estate and ef- 
fects partition not only of the plain- 
tiff’s share but of the defendant’s 
share also. Moreover a decree in a 
partition suit is engrossed on a stamp- 
ed paper required by Art. 45 of the 
Indian Stamp Act, the stamp duty 
being payable not only on the value 
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of the plaintiff’s share but on the value of 
all the shares separated and this clearly 
shows that the value of the plaintiff's share 
alone cannot determine the iurisdiction o! 
the Court. The Calcutta High Court has 
uniformly adopted this view and I feel in- 
clined to follow the same. In my view the 
preliminary objection fails and the appeal 
was properly presented to this Court. 

The result is that the decree of the learn- 
ed Subordinate Judge is st*t aside and the 
case is sent back to him for disposal. The 
appellants ate entitled to their costs from 
the respondent No. 2 alone ; hearing foe 
two gold mohurs. 

Das, J. : -I agree. 

Casf remanded. 
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Das and KutiWant Sahay, JJ. 

Jagnarai a Dttbei/— Plaintiff —Appellant 

V. 

Bidapat Dubey — Defendant — Respond- 
ent. 

F. A. No 139 of 1920, decided on 29th 
Jan., 1922, from the decision of Sub. J., 
Second Court of Arrah, dated the 23rd 
April, 1920. 

(a) Maliciotu proseauftcn^Conviction in f*rat 
Cowi and acquittal in ap^eaf^^PfCiuntpttcn n 
againit (h$ ahECnct of leaaoAable and probable 
eawe. 

The true eule ie that if the plaintiff has been 
oonviotfld in the Oret inetanoe and nltlmataly ao- 
qalttad on appeal tha presumption ig agaiast tbs 
abieiioe of reasonable and probable cause unless 
tht oeiginaleonriotion is proved to have proceeded 
on evldinoa known by the defendant to be false os 
on the wilful suppression by him of materi al in- 
formation. [F. 8t5, 0. 1.] 

(b) CfviZ P.Q , 0. 14, R, 9r^Uiue requiring evt* 
denes ti fiof a prelimtnarp ieiue. 

The first and second liesues were as follows:— 

1. Has the plainiiS any oause of action against 
the defendant ? 

2. Is the suit as framed tenable ? 

Judge made the following addition to the second 
llSU0^^ 

**WaB the complaint, if any, made by the deten. 
dant malioiouely and without any reasonable 
and probable cause? 

Held, that leinaa 1 and 3, as they stood, before 
the Jodgt made the addition to the second 'issue 
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ooaU b. ragM<M m K*Un>i*H7 imm. but tlM 
leoond Issue, after the addition oould not be re- 
garded as a pcellmittary iiiue. [P. 846, 0. 

S. M. Mullieht Kailashpati and 
Dhanindra Nath Verma — ^for Appellanb. 

N. 0. Sinha and N. 0. forRespb. 

Daa, J. This appeal arises oub of a suib 
insbifcufeed by the appellanb for recovery cf 
Bs. 10,900 as damages for false and malici- 
ous prosecution of himself by the defend- 
ant. 

lb appears that the plaintiff was in 
possession of certain land by virtue of a 
yearly settlement from the canal authori- 
ties. The settlement for 1916 to 1917 
expired on the 81st March 1917, and it also 
appears that the plaintiff made no fresh 
application for settlement to the canal 
author itios. On the 6th of March 1917, 
the defendant applied for settlement and on 
the 7th of May the land was settled with 
the defendant. The defendant entered 
upon possession of the land on the 7tb 
August, and it is the case of the defendant 
that on the 8th ot August the plaintiff came 
upon the land and ordered the defendant to 
leave the land and called upon his men to 
beat him. Thereupon the defendant went 
and told the canal authorities of all that 
had happened and the canal authorities in- 
formed the police of the occurrence of the 
8th of August. The Police ultimately record- 
ed the first information of the defendant in 
which he clearly asserts that ho was mak- 
ing a complaint against the plaintiff The 
plaintiff was tried under Sections 143 and 
447 of the Indian Penal Code. He was 
acquitted of the charge under Section 143, 
but was convicted under section 447, I. P. 
0., by the Court of first instance. That con- 
viction was upheld on appeal but was set 
aside in revision by this Court. The plain- 
tiff thereafter commenced the proceedings 
out of which this appeal arises for recovery 
of the sum of Bs 10,900 as damages for 
false and malicious prosecution of himself. 

The learned Subordinate Judge framed 
four issues of which the first and second 
issues were as follows - 

1. Has the plaintiff any oause of action 
against the defendant ? 

2 Is the suit as framed tenable ? 

On the date of the hearing, however, 
that is to say, on the 21st of April, 1920, 
the learned Subordinate Judge made an 
addition to the second issue and the added 
portion runs as follows;— 
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*' Was the oomplaint, if any, made by 
iihe defendanfi inalioious and without any 
reasonable and probable oauso"? 

He tried the hrst and second issues as 
prelimin^y issues, and he says in the 
order-sheet that the parties did not adduce 
any oral evidence on the preliminary 
points. He decided these issues without 
any oial evidence against the plaintiff and 
dismissed the plaintiff's suit with costs, la 
my opinion, it was quite impossible for the 
learned Subordinate Judge to decide this 
case without any oral evidence, it is quite 
true, as has been observed more than once, 
that the very fact that a Court of compe- 
tent jurisdiction convicted the plaintiff 
shows that the defendant had a foundation 
for the prosecution; but as was laid down 
by Mookerjee, .1. m the case of Shama 
»BibcdV. Chairman of Bar anagore tiumot- 
paliti! (Ij, the true rule is that, if the 
plaintiff has been convicted m the first 
instance and ultimately acquitted on appeal, 
the pre^^umpticn is against the abs mce ol 
reasonable and probable cause, unless the 
original conviction is proved to have pro- 
ceeded on evidence known by the defendant 
to be false or on the wilful suppression by 
him of material information. 

It was, therefore, open to the plaintifl' to 
adduce evidence to establish that the origi- 
nal conviction was based on evidence known 
by the defendant to be false or on the 
wilful suppression by him of material in- 
formation. The learned Subordinate 
Judge having decided the case on arguments 
and without any oral evidence, it was 
plainly impossible for the plaintiff to 
adduce any oral evidence to establish that 
there was want of reasonable and probable 
cause in lodging the information against 
him. 

It has been strenuously contended before 
us that the plaintiff declined to give any 
evidence in the case and that it was open 
to the Subordinate Judge to decide the 
case in the way in which he has done. 
The argument does not impress me. 
The order sheet is quite clear that 
the learned Subordinate Judge tried the 
first and second issues as preliminary 
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issues ; but in my opinion the second issue 
as amended by him could not be regarded 
as a preliminary issue. No doubt, issues 1 
and 2 as they stood, before the learned 
Subordinate Judge made the addition to the 
second issue, could be regaided as prelimi- 
nary issues, but the second issue, after the 
addition made to it by the learned Sub- 
ordinate Judge, could not, in my opinion, be 
regarded as a preliminary issue. 

The plaintiff was obviously misled by tho 
circumstances that the learned Subordinate 
Judge insisted on dealing with tho most im- 
portant issue on facts as a pteliminary 
issue. I cannot agree that the case has at 
all been pioporly tried by the learned 
Subordmat'' Judge in tho Court below. On 
the second point, namely, whether there 
was any cause of action against the defend- 
ant, the learned Subordinate Judge has 
oome to tho conclusion that tho plaintift'has 
no cause of action as against the defendant. 
According to him the canal authorities were 
the real prosecutors in the case, and thfbt 
the plaintiffs should have proceeded against 
the canal authorities'. 

In discussing this point, the learned 
Subordinate Judge refers to the decision of 
the Judicial Committee in the case of •taifa 
Vrasad v. Bhagat Stngh (2j. In that oa^o 
the 3udicial Cornmittce laid down that the 
question in all cases must be, who was the 
prosecutor, and that the answer must 
depend upon tho whole circumstances of the 
case. It is quite impossible for a Court to 
say who the real prosecutor is, unless there 
is evidence before the Court to assist it in 
tho investigation of the important question. 
As I have said, the case has not been pro- 
perly tried, and I must allow the appeal, 
set aside the judgment and decree passed 
by the Court below and remand the case 
to that Court for a decision according to 
law. 

The costs will abide the result and 
will be disposed of by the learned Subor- 
dinate Judge. 


(3) (1908) 80 All. 595 =^85 1. A Bon. 

L B. 10S0=5 A L J 665ssU Bar. L. B. 818-11 
0. 0. M. Ii. T. 20Is:13 M L.J. l94a>Slik 

Ii. J 887=13 0. W. N. 1017 (P. 0.). 
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We granb bhe appellant a oertifioate 
under Seobion 3 of the Oourb Fee*? Act 
entitling him to a leCund of the Court-fee 
paid by him on the memorandum of 
appeal. 

Kulw^nt Sahay, J. I agroe 

Appral allowed. 
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Koss, .1. 

Bam Va^ 8ak -Defendant -\ppolIii.at 

V 

Datnodar - r^sai and th^rs -Plaintiff*? 
— Respondents. 

S A Nos. 51 and 248 of 1921, 
deoided on 25th Ian , 19 ’ , against the 
detlijee of the Add. Siib-Tudgo of Saran, 
dated 1st Oot., 1920. 

Cpicthc Belief Act, 42— -i/ wt*ng 
afifither*a laud for pjfi nn^ag Itam Itl i ta nv, iw- 
valid-^Cuitom 

A oiaatom r which the vilIafterA w.thont 
iatecrup'Uiu b> the vuilih have ‘etiu Ui..g the 
land lor n<>tfoc ..iQg lU.n-'iU*’, fo pat(i< g ap 
XDatcMi;e ^'rooefletunk, (rc KoermS Kh<i<ih(tu$ nud 
for tying ca*Ue Hurine ihe raioy '^eaeo^ from 
tif 'i immo'iioriJil. ii iioe mv^dd A deoli*a Jua of 
eaoh rtghi oau Di? g«v^'n ‘21 13. bft6, 17 All Hi aod 
SO.W.R. 4^6Rcf. CP 847,0. '^.] 

N^isu Nantin »S>,. ha -foi Appella’«t. 

>a hhu .'‘Jinan lor Respondents. 

Ro88, j : 'i'liese are t\s o appeals a 'ainst 
the decrees of tli Additional Subordinate 
Judge of Saran leveismg tlio decisions of 
the Munsif of Cliapra in two suits hi uj'ht 
by the plaintiffs with reihxid to small pi ts 
of land. Second Appeal No. Si of 92 i 
relates to title suit No. 538 of 9 * the 
subject of which was i4 ‘.at^-as ol land 
bearing survey plot No. 772. Second 
Appeal No. 2 Id of i. relates to title suit 
No. 6*39 of t‘ :B which was concerned with 
a plot of land measuring - hathas 6 / Mras 
and healing survey plot No, 724 The 
allegations in the plamts in the two cases 
were similar and both cas^.s weie dealt 
with in a ingle indgmont on appeal by 
the Subordinate Judge and I shaJl deal 
with both in this judgment. 


The ease for the plaintiffs was that the 
land was Gairmafrwa am and that the 
people of the village used the land for the 
purpose of Khalihan .nd for putting up 
marriage piocessions coming to tto village, 
and for playing Ram- 1 i la and for tying 
cattle in the rainy season The defence 
was that the land was waste land which 
the defendant No. 1, the landlord, was 
entitled to and that she had in fact 
settled it with defendant No. 2. The 
plaintiffs sought a declaration of their 
rights to and recovery of possession of the 
land and in <?uit No. 539 a mandatory 
injunction on the defendant No. 2 to 
remove ceitain structures which he had 
built on the land 

The Munsif dismissed both the suits, 
the Subordinate Judge passed a decree 
declaring tho rights of the plaintiffs and 
restoiing them to possession. The finding 
of tact on which his decision is based is 
that the villagers, without interruption byj 
the ma %k have been usinu the land for 
performing Ram-lilas, for putting up marri- 
age processions, for keeping Kn^dihane and 
for tying cattle during the rainy season 
from time immemorial. Now an objection 
is taken to the foi m of the decree. It is 
conceded by tho learned vakil for the 
1 e'^pondents that this finding of fact does 
not entitle the plaintilfs to a decree foi 
possession. The land belongs to tho land- 
lord and tho plaintiffs have certain rights 
over it 'riiis does not entitle them to the 
joossession of the land but only to a 
declaration of their rights. It is said that 
there shoul 1 aFo be an injunction, but no 
injunction wa' prayed for in suit No. 638 
while the mandatory injunction asked tor 
in suit No, 539 was not apparently pressed 
in the Courts below bocauSvj there is no 
finding that tho houses said to have been 
built on this plot of land make it impossible 
for the plaintiffs to exercise their customary 
rights. The only decree, therefore, that 
can be passed in this case is a decree 
deolating tue rights of the plaintiffs. 

The grounds on which tho decree passed 
by the Subordinate Judge is attacked are, 
first, that tho rights found cannot be an ease-' 
raent; that even if they do amount to an 
easement they will not prevent the landlord 
from developing and settling the land; and, 
lastly, that the issue of limitation has not 
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been tried and, therefoie, the ease must go 
back. With regard to the last point, it is 
true that an issue of limitation was raised 
but there is nothing to show in the judg- 
ment of the Courts below that this point 
was pressed; nor does there seem to be any 
substanoe in the issue because according to 
the defendant’s own case the land was 
settled in 132'’, the year in which the suit 
was brought, and as this is plainly a suit in 
which the period of limitation is 1 : years 
there can be no substance in the argument 
and I think it unnecessary to direct a re- 
mand of the case for a determination oi 
the issue. 

I now tuin to the substantial question 
in this case It is conceded by tho learned 
vakil for the respondents that it is not a 
ease of easement. The argument on behalf 
of the appellants is therefore almittod 
Tho plaintiff's rights do not amount to an 
easement and they do not prevent the 
landlord from developing and settling th(^ 
land. Effect has been given to this argu- 
ment by removing that pait of the decree 
which gave the plaintiffs possession. Theie 
is nothing to prevent the landlord from 
settling the land and develoinng it, so lung 
as he does not interlei e witli the rights 
which the plaintiffs have acquired 

The learned vakil lor the respondents 
puts his case on the basis of custom. That 
such customs as are hero claimed have 
been recognised in India is clear from the 
reported oases, l^hus in juohidin v Shtv- 
lingappa fl) the right of burial within 
’a limited area of land was recognised as a 
good custom. Similarly in Kuar Sen v. 
Mamman the custom of exhibiting 
Tazias and Alums and using a certain 
Ohabutia as a sitting place during Mohai- 
ram was recognised as a good custom. In 
Bhola Nath Nund% v. Ihe ^iidnapre 
Zerinda^y Comiariy, L%mted (3j the 
right of pasturage in the land of another 
was recognised. It is said that the case has 
not been treated as a case of custom; that 
the learned Subordinate Judge has alter- 
nated between two views : in one part of his 


(1) (1899) 28 Bom 666-1 Bom L. B. 170. 

(2) (1895) 17 All. 87^(1896) A. W. N. 10. 

(8) (1904) 81 Oal. 503s::81 1. A. 76^8 0. W. R. 
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judgment ho scorns to treat the land as 
village common in which tho plaintiffs had 
propiiotary rights and in another part ho 
has treated tln'ir rights as an easement, but 
he has nowhere dirictal his attention to a 
consideration of tho essentials of custom. It 
is tiue that the Subordinate Judge is not 
veiy clear in his treatment of tho case, but 
he says distinctly enough that il. is not a 
case of easement. His finding, which I 
have already quotod, contains all tho neces- 
sary elements. He finds what lights the 
plamtilts have been ex* icising from time 
immemorial. It is contended on bo halt of 
th(^ appellants that this custom is not a 
good custom because it is unreasonable and 
uncertain. There is no iinocrtainty about 
it, because the elements have been speci- 
fically set foith in the plaint and speciffoally 
tound in the judgm ent. It is said to be 
unieasonabie bocauso it excludes or may 
exclude the landloid from the use 
land altogether. " 

A similar objection was taken m the 
case of Hall v. No Utv}ham (1) where the 
custom sot up was the custom for the 
inhabitants of a parish to enter u^on 
certiam land in the parish, and eieot a 
may -pole thereon, and dance round and 
abouti it, and otherwise enjoy on the land 
any lawful and innocent recreation at any 
times in the year ; but there it was found 
that suo>) a custom was neither too general 
nor uncertain nor unreasonable. I see 
nothing unreasonable about the custom 
claimed in this case. 

The result is that the appeals must 
substantially fail, but there must be a 
variation in the foim ot the decree. The 
suits are decreed with costs to this extent 
that the lights of the plaintiffs to perform 
the Ram-lila and to put up image proces- 
sions and to have their ah’ ans and tie 
cattle during the rainy ‘^oiison on the land 
m suit are deolai od Tlieie will be no 
costs of the appeah'. 

l^eciee vaf%(d. 


(4) (1816) X Bxob. Do. L. h Bi. 60. 
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Boss, J, 

Saraj Ki mar Mukherjee and others-^ 
Accused — Petition 01 9. 

V, 

Ktnj-Emppror —Opposite Party. 

Criminal Miso. A. No. 79 of 192 1 deci- 
ded on 23bh October*, 1^*21 . 

Oftfninal P. C, S. 541— S^virai accu««d— Cowi- 
poundtng with ease will he deemed 

ampoimded, 

Wboce a oomplaint has been oompoaaded as 
agaiaat oae ol eev.ral aoousad charged with the 
Same oQanoe, the whole case ia deemed at oom- 
pouQdod. 1 P. Ij, T. Ja Pall. [P. 818, 0. 1] 

S, P. for Petitioners 

Manohar ball, Anistant Government 
Advgoate—ior Opposite Party. 

Judgment; -This is an application to 
qi^ash the proceedings m the Court of the 
Sub-Divisional Magistrate of Parnoa 
against the petitioners. The complainant 
alleged that holding a second class ticket 
ho was entering a first class compartment 
owing to the crowd of passengers but was 
obstructed by a peon, who turned out to be 
the pay cleik’s peon. Ho succeeded in 
getting m, but the peon abused and insult- 
ed him so that the complainant gave Liim a 
blow whereupon he was attacked by the 
petitioners. Five ptusons were named as 
accused and three sections were specified - 
Sections 323, 147 and 342, but summonses 
were issued under section 323 only. In 
his petition of complaint the complainant 
goes on to ^ay that the pay clerk’s peon 
begged pardon of me and I gave him word 
th .t I would not proceed against him, so 
he is not included among the accused.” 

The inference to be drawn from this 
statement is that if the peon had not been 
pardoned he would have been included 
among the accused. The whole proceed- 
ing was one transaction arising out of the 
.attempt of the pay clerk’s peon to prevent 
[the complainant from entering the first 
[class compartment. Apparently if the peon 
(bad not apologised his name would have 
[been among those who were entered in 
[the petition of complaint as accused 
[persons. His name was not so en- 


tered because the complainant had compro- 
mised the case within him. "1 he case is, 
therefore, on the authority of Shy am he- 
h iri Stngh v. Sagar Singh A ] one in which 
the whole offence has been compounded. 
The proceedings are, therefore quashed. 

Proceedings quashed. 

(1) (1919) . P. L. T. 82=53 I C. 824. 
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Dawson- Miller, C. J,, and 
Foster J. 

Miss 0. S.. E. Stoney —Appellant. 

V. 

Mis MynLe —Respondent. 

F. A. No. 232 of 1921, decided on 8tb 
March 192S, from an order of Dt. J, 
Manbhum, dated 16th July, 1921. 

(dt) SuctOhSton tict, S. I et Hi on net living 
details but mut'ital* oihtrwtse present be^i,r& 
G Mfl— Stfliton is sujfteiently complied wtth. 

It thQ peutioQ dues not ojctam all the delaild 
but ther ’ ia o^her miterial b tore the Gcurt* to 
ftoqaamt it witb all ibe data la tneoiijocd m tho 
aeotioD. tbe applioatjou ia ini suffioieot ocnpliabuoA 
with 8. 246. LP 850, 0.2 J 

(b) SMCCf88» n Act-— Joint and sole a iminisiia' 
tion—Persom equally entHled tj aarntnut'o tton 
quarrelling wuheaoh other-- One only can be ap- 
point sd—' Court pcefcra sole admtnis.fa’or. 

It IS well e<^tab i bed aooociiaK to ti^e Eoglisb 
oa^fcsthit the Ooait ><boald prefer a sole to a 
joint administration aud even whore flov ral 
perBOQS stand iu tho same degron ol kinship to the 
deoQa<*ed, it i'i the rale to 8;leet o^e only, the 
seleot.ion being made aoooriing to certain re- 
ongeizad prinoiples. The mterast of the estate 
waiohhaB to be administtjr id and the ii-teteats 
o! the partirs entitled thereto mut’t ba primarily 
lookea to and, other tbitga beiog equal, a pd^aon 
with busicea.^ exparienoe and odp>oity will ba 
praierred ta one who haH none. A Son as a rale 
wtli ba preferred to a daughter and where none of 
the asu teats sen be ai;plied, tie Court frequent- 
ly appoints the applicant who is first m thj Said. 
V^here tho appliOdats for adiniatHtratiou are 
qaanelling between themselves and are anta- 
gonistic to each other, t le adminiai ration of the 
eatute ia likely to sufier. As they must act jointly, 
one of them^ if obsiinate, could defeat the propel 
administration of tbe estate. This baa also un- 
doabtealy been held to be the praotioe in this 
oooQtry where administra ion has frequently been 
refu ed to mote than one person even where the 
olaimania by reason of kinship ate equally entitled 
to ft. 6 0, Li R. 868 Foil [P. 850, 0. 2.J 

(o) Snccesiton Act, S. SOi— -Joint administration 
—Pereone equally entitled to admtnteirauonneed 
not b$ jointly appnnitd. 

Bsadon 204 doee no mote than state that 
those who ate in equal degree of kindred to 
the deceased ate all, from that point of yiew 
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•lont, cqatilly entitled to l>a eppoloted admioietca- 
totSi bat that Beotioo nowhere lays that they are 
entitled to be appointed iomtly. There ifl nothing 
In this Aot which tnakee it obligatory upon the 
Court to grant letteis of ada»iniatiation to all 
the persooB who may be entitled thereio merely 
by leaaoo 6l their equal nearaeae of kin to the 
deceased. [9 061.0. 3J 

B. tV. Muter — for Appoilanfc. 

Jiankm Chardra Mttier !<.nd A. N. 
Das 'for Respondent. 

Dawson-Miller, 0. J : —This is an ap- 
peal on behalf of Miss Clara Katherine 
Helen Stoney otherwise Kathleen Stoney 
from an order of the District Judge of 
Manbhum granting to the appellant 
jointly with her sister Myitle Stoney 
letters of administration to the estate of 
their deceased father. The appellant 
Kathleen oontends that she alone ought to 
be appointed administratrix of the estate 

George Edwin Blackburn Stoney, 
the father of the parties, was a Guard 
in the employment of the Bengal- 
Nagpur Railway Company and died 
intestate on the ilOth December ii<20 
He left a small estate valued at about 
Rs. 4,000. Rs. 1,480 ol this represents 
the sum payable by the Railway Company 
to his nominees oi representatives after 
his death from the Railway Provident 
institution to which the deceased con- 
tributed during his lifetime The balance 
consists of furniture and other moveables 
and a small inteiost in immoveable property. 

It appears from the evidence that the 
deceased during his lifetime in December 
iHi 4, presumably in conformity with the 
rules oi the Railway Provident institution, 
signed a nomination form addiossed to the 
Railway ( ompany declaring his daughter 
Kathleen, the appellant, to be the person 
who, in the event of his death, would be 
entitled to receive the sum duo to him 
from the provident fund. The nomination 
paper was produced in Court it having 
been obtained from the Railway Company 
direct by the District Judge himself. It 
was sent in a letter of the Railway Com- 
pany to the District Judge. It was not 
strictly proved in evidence, if strict proof 
were required, but it was relied upon by 
the learned Judge and referred to, and 


it has been suggested to-day for the 
first time that this document ought 
not to be accepted in evidence. There 
can, to my mind, be little to be gained 
by remitting the case for proper pi oof of 
this document and the learned Vakil for 
the respondent has not insisted upon the 
case going back for that purpose. I think 
ho has exercised a very wise discretion. 

On the i6th March 1921 the appellant, 
who appears to have resided with her 
father during his lifotimo,as Chakradharpur, 
filed an application before the District 
Judge of Manbhum for letters of adminis- 
tration of her father's estate. In her 
petition she alleged that she was tho 
sole hei r to her father and that her sister 
Myrtle whose address she gives as Jam- 
*5h^pur was an illegitimate daughter. It 
also appears from her petition that Myrtle, 
the othei istor, had made some attempt to 
get hold of the doceasod’s property shortly 
after his death, and there can be no doubt 
that the relation between these two sist#rs 
IS considorably stiamod.Afbor the appellant’s 
application for letters of administration was 
lilod, namely, on tho 5th April ih2l, the 
lespondent Myrtle btoney obtained an 
roj r ane order from tho Deputy (Commis- 
sioner ol Singbhnm tot a succession 
certificate in respect to the assets of the 
deceased’s estate When the application 
for that succession ceititicate was 
made has not been disclosed ; nor do I 
think \ IS mateual for tho purpose of 
determining the matters in di<?pute in this 
case. The appellant was not ''orved with 
notice of ttiat application, and on the 30th 
April, when she came to hear of it, she 
petitioned tho DHrict Judge of Manbhum 
to transtor the succession certificate case 
from the Court of the Deputy Commissioner 
to his own Court. 

The District Judge on the 2nd May 
consequently requested the Deputy Com- 
missioner to withhold the certificate pending 
the disposal of the appellant’s applica- 
tion for letters of administration. The 
Deputy Commissioner thereupon stayed 
further proceedings in that matter then 
before him and it does not appear that the 
succession certificate was actually issued. 
In fact the order granting a certificate was 
afterwards set aside on appeal. By 
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that time the respondent had appeared in 
bbe letters of ad mini nation cas) 
and applied for an adjouinmenu whioh 
was granted. 

In due course the appellant’s petition 
came on for hearing before the District 
Judge and on the 16th July 3 ud^*.mont was 
deliYeiod. Tho le-ipondrnfc produced in 
support of her legitimacy, which had been 
challenged, a baptismal certificate showing 
that sho was baptised on th< 6th June 1889 
and she was therein stated to have beon 
boin on the 16th b'obruary 1889. Her 
parents’ names are a'so given. Tho 
marnago certificate of hoi paionts was also 
produced showing that they wei^' maiii.^l 
at Lahoni on the 16bh Augusi. I'^Bfi rh»*. 
parents of both ^ imdoi 'band, 

tho same. The respondent aiso filed a 
petition dated the iBth Juno i921 con. end- 
ing that she. was entitle^i to a halt share in 
her lather’s estate and praying that letters 
of administiation should bo granted jointly 
t(f hersolf and the appellant 

The learned District Judge tound that 
the ccitificabe ot liapti m and maniage, 
the authonbioity of which was not chal- 
lenged, sufficiently pi ov. d tho ’egitimaoy 
of tho lospondont. Ho quit.’ jiroiierly, in 
my opinion, rclused bo decide . whothor the 
nomination form signed by tho deooa'^o^l 
constituted a gift in favour ot tti • nominee 
or merely gave iier power to collect the 
money due af’-or his death from the 
Provident Juind tor whon ^oovei inight be 
entitled bo it, and what thi oifeeb of that 
document may bo is a matt.oi whifh cannot 
be determined in the xiresonb pi oco-^ding-. 

The learned Judge cousideicd, howevei, 
that the proper coins© was to make a grant 
in the name of the two sistets anvl ordoied 
accordingly that letters of administration 
should be granted to botli. 

From this decision Miss Kathleen 
Stouey has axipealo*!. It is contended 
on her behalf, in the first place, that 
the petition of the respondent of the 
18bh June is not an apidication made 
in conformity with section 246 of the 
Indian Succession Act which requires 
certain particulars to be stated in tin' 
applioation. Ibe learned District 


Judge considered that the respondent’s 
application under the Succession Certi- 
ficate Act which was before him and her 
objection petition of the 18th June pray- 
ing foi joint administration were a suffi- 
cient compliance with the sectidh. More- 
over there was already the petition of the 
appellant before the Court which gave the 
Court all the n 0 C 0 S‘?aiy particulars and the 
resjionclont was, 1 thmls, entitled bo accept 
this and ask the Court to act upon it 
except in so far as she challenged the 
allegation as to her illegK.imacy. In my 
opinion the appeal upon this ground fails. 

It was next contended that separate 
letters of administration should in any 
case be gianti d to the appellant in respect 
of the Ks, 1,480 payable iiom the Provi- 
dent P'uncl and in suppoit of this conten- 
tion sections 27 and 228 of the Indian 
bucces^^ion Act were relied upon. Had 
the deceased made a will as to this part of 
his pioperby and died inbestato as to the 
rest, tho casi' might have required that 
lettois of administration should be granted 
to tho person legally entitled except as to 
the pioperty dealt with in the will. That 
imglib arise if an ox('cuboi apiiointed under 
Che will was nob legally entitled to the 
administiation of the rest of tho estate but 
there are nob, in my opinion, any circum- 
stances arising here which require that an 
exception should be made within the 
moaning of thoro sections. 

It was lastly contended that special 
circumstances should bo made out before 
gianting joint lettois of administration and, 
oven where the claimants are equal in 
degree of*kindiod to tho deceased. Only one 
should lie appointed according to the estab- 
lished iJiactic© This contention is, in my 
oxunion, well founded, lb is well established 
according to tho English case that the 
Court should prefer a sole to a joint 
administration and even where several 
persons stand in the same degree of kinship 
to the deceased it is the rule to select one 
only, the selection being made according to 
certain recognised principles. The inte- 
rest of the estate which has to be 
administered and the interests of the 
parties entitled thereto must be primarily 
looked to and, other things being equal, a 
person with business experience and capa- 
city will be preferred to one who 
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lhas none. [Seo '/tifwiok v. rteviUi 
(i).] Agiin whore two persons are vjqually 
entitled ))y oonsingumity pLef»?renoe 
will frequently be givon to the one 
ohosen • by the ma]ority of those 
entitled to distribution of tihe 
assets althouf^h other considerations 
may be sufficient to overmle the 
wishes of the majoiity of tliose loteie ^t- 
ed. A son as a rale will he pfotenod 
to a daughter and whore none rjf tlie 
usual te'^ts can be applied tho Cloart 
frequently appoints the applicant who 
is first m tho field. -Soe ot <*. jh 
V. Trasl r (2)]. Moreover, cue (Iniic 
never forces a ]oint a Iministiatioii 
upon unwilling parbi-.s. B li v fmi ‘ 
'oood [n t^ goo s d} and 

it is obvious that wbeu- tho applicant', 
for admini'^tra^on are quaciellinf bet 
ween themselve*^ and aio antagon«stio 
to each other tho administiation ol 
the estato is hkely to siiffei . A i th- y 
must aob jointly, one of them, if obsti- 
nato, onii’d def'at the propei adminis- 
tration of the oibate This has atsu 
undoubtedly been hold to he tho 
praotice in this country whoie ad 
ministration has frequently oien 
refused to more than one poison oven 
where tho claimants by roaion of 
kinship are equally entitled to it. 

In the Calcutta High Court m the case 
of Ntiiifi 'U Kabea v ixedar Salk 
Ohatt'* f'J where two widows of a 
deceased Hindu ^ontlemau applied foi 
administration of his state tho High 
Court suppoitad tho clooision of the 
District Jivlgi refusing to grant a joint 
administration following as he sa^d tlio 
praotice of his Court. I he learned 
Judges in that case when it oarao on 
appeal to the High Ooiut said : 

“ Wo are of opinion that the Judge is 
perfectly entithjd to follow the prac- 
tice of bis Court, which is a U‘ua1 and 
reasonable practice, that administia- 
tion should be grant’d to one poison 
only”. 

That case was decided in 1879 
and although tho Indian Succession 

(1) (1-0)) 1 Phill Ii6-I61 E R 984 
\%l (186!>| 4 Sw & Tc 48-^84 L J P. 197 
(8)(i8l3)9IPhm <29:161 E H 10S6 
{iiimi) £ B. 1.P& a 2359=80 IjJ. .14. 
(5) 6 0. a B. 868. 


Act of 1855 was at that time in force 
couam of tiio sections including sec- 
tion 204 did not. apply to the case of 
Ilm his, but t refer to this case, and there 
are others ot a similar nature, to show th-it 
oven in this counbiy tho practice has hoen 
only in very special circu instances to grant 
administtatiioii bo more than one peis n 
The resp.mdenb relics upon the piovi-* 
sums of s icbion ^04 of tho Succession Act 
which status that those who stand m equal 
degree of londrod bo tho d 'ceased ate 
equally nt.tlcd to administration. Ho 
argua*^ from '.hat that whore yi u have got 
twi Ol moil' por-^ons, and in some cases it 
may Ijm consiih.rahiy more, who stand in 
<iquai dogroe 'f km djip the Oourb is bound 
to *;rant lobbms ol adinm^tiabion to them 
jointly In my opinion sucli an inborpro- 
tab’Oii ought not to bo '^ivon to the soobion. 
That soibion and soino of the preceding 
soctioiis bonnnmg with section 200 
in \[ ate who ai.j tho propoi pirsons to h i 
appoint 'I a 1 misbrabors of the estate of a 
di'cnas.il p'r^on and lay down on bam rules 
which ba'i 'luide the Court in selocbiug the 
people to wh un of administiation 

‘ihou’d be .uaet 1 1 It d 'als fiisb of all with 
to ' case of .1 widow and then refers to 
eorbam I'xo option in which the widow 
should not i>eapp iiited 

'Chou 1 deals with tho case in which 
theie is no widow oi tho caso^ m which 
tho Clnmt s:e'. ciii'-e t > exclude tho widow 
and in ‘^uoh cases the p Tson bo bo .ipiioint- 
ed IS the per on or poisons who would b ) 
bonefioia .y nn'.it-ed bo blit3 estate in 
accordance with tin ai' )S for the distiihu 
tion of an intisbato’s estate. I hen comes 
Soction 201 which states that those who 
stand m eq-ial d igroo of kindred aie 
equally entitled ti administration Jt then 
refers to the caso of a husband surviving 
his wife. ]Jo has the same right ot 
administration of the estate as the widow 
has in iosp:cb of tho estate of her husband. 

riron it refers, in the absence of the 
persons alrealy desctibed, to the rights of 
oreditois Section 204, in my opinion, does 
no mot 0 than state tlrat those who are 
in equal degree of kindred to the 
•'locea^ed are all, from that point of 
view alone, equally entitled to be ap-| 
pointed administrators, but the section' 
nowhere says that they are ailj 
entitled to be appointed jointly andl 
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wbea one turns to Section 225 of the Act 
it sooras quite clear that the Court is given 
very wide powers, where it considers it 
necessary or convenient, to appoint some 
person to administer the estate other than 
the person who in ordinary circuinstances 
would he entitle 1 to the grant There is, 
therefore, in my opinion nothing in this 
Act which makes it obligatory upon the 
Court to grant letters of administration to 
all the persons who may bo entitled there- 
to meroly by reason of their ('qnal nearness 
of kin to the dec(?as(>d. In the present 
case the applicants have quarrelled b(‘t- 
weon themsoivos. They are apparently 
living apart and it would ho very difficult, 
in my opinion, lor them to work together 
in harmony. The estate has to be ad- 
ministered, and although it is a small one, 
there may be creditors whoso claims have 
to be satisfied. 

We are asked by the respondent to ap- 
point her jointly with her sister in order to 
protect her interests but it seems to me 
quite clear that her interests will be suffi- 
ciently proti'ctod by the operation of Sec- 
tion ‘i66 of the Sucoes«?ion Act which re- 
quires a bond to bo executed by the person 
to whom a grant is made for the dne ad- 
ministration of the estat ' and if she sliould 
fail to provide such a bond then the other 
applicant has means within her power of 
applying herself for an appointment or 
preventing the appointment of the appel- 
lant. The only question to doteimine is 
which of the claimants should be appointed 
administratrix. The appellant was the fir«t 
to apply for letters of administration It 
is true that the respondent made an ap- 
plication for a succesnon certificate which 
she was not entitled under the law to 
obtain but it is not in evidence whether 
the application was before or after the ap- 
plication for letters of administration made 
by her sister. 

At all events so far as the application for 
letters of administration is concerned the 
appellant was first in the field. Sho was 
living with her father before he died and as 
long ago as 1914 it appears the deceased 
appointed her as th(3 proper person to 
receive the sum due to him on his 
death from the Provident Fund. Al- 
though this document is not a will 
it is an indication of the ‘deceased’s wishes 


and I think that the considerations which 
1 have mentioned are sufficient to turn 
the scale in favour of the appellant for, 
in my opinion, there are in this case in- 
superable objections to granting a joint 
administration. 

In the result the order granting letters 
of administration to the appellant and 
the respondent jointly, made by the learned 
District Judge will be set aside and in lieu 
thereof an order will be made direoting 
letters of administration to be grant«id to 
the appellant Kathleen Stoney otherwise 
(llara Katherine Helen Stoney. In so fai 
as the costs of this appeal and of the 
proceedings in the Couit below are con- 
cerned I think that the respondent, having 
regard to the fact that her legitimacy had 
been attacked, was perfectly entitled to 
come before the Court and endeavour to 
prove her legitimacy, and once she did 
prove that, she had an equal chance at the 
outset with the appellant in obtaining 
letters of administration, and in these cir- 
cumstances I think that the whole of the 
costs of this litigation including the costs 
of this appeal should come out of tho es- 
tate. Having regard to all the circum- 
stances I think a hearing fee of Rs. ICO 
would be proper in this case. 

Before 1 conclude this judgment I wish 
to say that 1 think that it is a deplorable 
thin'^ that these two young ladies whatever 
terms they may have boon upon in tbe 
past should be so foolish, to put it upon no 
higher basis, as to quarrel between them- 
selves as to their right to inherit theii 
father's property It would appear from 
tho baptismal certificate that Miss Myrtle 
Stoney is, what she alleg'^s she is, the 
legitimate daughter of her parents and one 
thing IS perfectly obvious that if she in 
fact is the legitimate daughtei she is enti- 
tled equally to a half share in her father’s 
property with her sister. 

The estate is a very small one and if 
meroly for personal reasons these 
parties are going to quarrel between 
tliomselves on a matter of this sort 
they will find that before very long 
the whole of the estate will be swal- 
lowed up in litigation and there will 
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be nobbing lefb for eibher of bhem in bbe 
end. I bherefora earnestly suggest for their 
csonsideration that they should without any 
further delay come to an amicable settle- 
ment about the matter instead of foolishly 
wasting their substance ‘which is very 
small in litigation. 

Foster J. : -I agree. 
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Buoknill, j. 

Singh — Deorei-holder-Peti- 

V. 


Barho Ray —Opposite Party. 

Civil Rev. No. 336 of decided on 

27th Feb., 1933, against a decision of 
Munsif, 3nd Court of Begusarai, dated tire 
18bh July, 1933. 

Otvil P, (7., 0.21, R 89— ipfjifccr^tVjn 
Roiice mmt he given to judgment-creditor 

Where an applioation is made nndef B. fi9. il 
ifl neoeaaacy that notice moat be given to the 
jadgment-oreditof of the applioaUoa and that a 
definite adjadioation mii'^t be given ai to vrhelher 
the depoait oan or oannot be made by those who 
desire to make it. [P 853, 0 2.] 

“Nawal Kishore Prasad No. 3— for Pe- 
titioner. 

Satyade^a Sahay—ior Opposite Party 

Bucknill, J. : — This was an application 
in Civil Revisional Jurisdiction. It is a 
very simple matter. The applicant was a 
lessee of certain property from one Babu 
Sukhraj Ray of a mauza called Pipra. On 
this property there was a tenant named 
Babu Hira Lai Singh, who was recorded 
in the recent Survey Record -of -Rights as 
the occupancy tenant. The applicant 
brought a rent suit against this man and 
obtained a rent decree in 1931. He execut- 
ed this decree and the I8th July last was 
the date fixed for sale. On the 17th of 
that month a petition was filed on behalf 
of two persons named Barhamdeo Ray and 
Sita Ram for permission to*^ deposit the 
decretal amount on the ground that they, 

1928 


by a compromise effected in connection 
with some litigation with Babu Hira Lai 
Singh, had obtained a transfer from him to 
bhem of his holding. Now, no authority is, I 
think, really needed, although, as a matter 
of fact, there is ample authority to thM 
effect for the proposition that in circum- 
stances such as these it is necessary that 
notice must be given to the judgment- 
creditor and bo the judgment-debtor of an 
application of this nature, and further 
that an adjudication must be given as to 
whether the deposit can or cannot be 
made by those who desire to make it. 
Now, the Munsif of 2Tid Court of 
Begusarai seems bo have dealt with 
this matter on the 18nh July last year. 
But it is now common ground and 
admitted, both by the learned Vakil for 
the respondents here as well as by the 
learned Vakil for the applicants, that it 
would appear that the Munsif dealt with 
the matter ex-payte. His order simply 
roads : — 

“Barhamdeo Ray and Sitta Ram 
alleging themselves to be interested 
persons apply for permission to de- 
posit the decretal amount. Heard pleader. 
Ordered -permitted to deposit. 

No notice seems to have been given 
eibher to the applicant or to judgment- 
debtor and certainly no adjudication has 
been made as to whether it was proper 
that the deposit of this decretal amount 
should be accepted. As a matter of fact a 
very serious question is in issue as 
to whether the holding was trans- 
ferable by custom or not. Under 
these circumstances, obviously the only 
course open to me is to send the matter 
back bo the Munsif. The necessary notices 
must bo given and the matter must 
be investigated and adjudicated upon in 
accordance with law. The order of the 
Munsif of the 18th July 1933 will be set 
aside, the costs of this case will abide 
the result of the investigation. 

Rule made ahiolute. 
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Das AND Kudwant'Sahw, JT, 

Eameshujafdhrkri Singili ani another 
Defendanfcs-Pebitioners 

V. 

Sadhu Saran ani anoth^f — Plainfciffs- 
Opposite Pattfcy. 

Civil Rev. No. 8^1 of 1922, clecided on 
7th March 1923, from an order of Sub J. 
of Shalhabad, dated the 28th October, 1922. 

(»^ Civil P C., 8. 151, 0. 7, B. It fo)— 

undir 0. 7, B. 11 (c), einn)t he fC%tmA 
tmd$r inhennt potom. 

Th«r0 U no power In the Ooart to restore tho 
HUit tinfler Beotion 161 of the fiode where the enlt 
is reieetfifl nudar 0 7,11 11 'cV Oooe an order o! 
the Oomt U perfected, there ie aheolntelv no 
power in that Ooiirt nnder its inherent inrh- 
diotioa either to alter or aid to that order, eave 
ai provided hy Seotlon 15^ or on review. 

{V 856, 0. 1.3 

(bl Civil P.O.. 0. 47-~R. 1, Order of refeotionof 
plaintt under 0. 7, R. 11 (o) h opeA io review. 

There is oomplete power in the Hourt nnder 
Order 47, Kale 1 to review the order passed bv 
it in rejeoting the plaint under Order 7, Kala 
11 (fl). [P 855, 0. 1.1 

Sultan Ahmaii S. M. Mullio\ and 
Jaldobind Sinka—ior Petitioners. 

P. K. Sen and P. D^irl-^hr Opposite 
Party. 

Das, J. : — This application is directed 
against an order passed by the learned 
Subordinate Judge of Shahabad, dated the 
28fch October, 1922. 

The petitioners were the defendants in 
a suit hied against them by the opposite 
party in the Court below. On the 16th of 
March, 1922, the Court came to the 
conclusion that the Court-fees paid by the 
plaintiffs upon the plaint were insufficient 
and the Court directed the plaintiff to pay 
the deficit Court-fees on or before the 19th 
April, 1922. On the 19th 4pril, 1922, 
the plaintiffs were unable to comply with 
the order of the learned Subordinate 
Judge and they asked for time and the 
Court gave them time till the 20th 
of May only. On the 20th of May they 
again applied for time and the Court gave 
them till the 22nd of June. On the 22nd 
of June the plaintiffs made another appli- 
oation for further time to enable them to 
pay 'the deficit Court fees. The Court 


declined to accede to their application and 
rejected their plaint under the provisions 
of Order 7, rule 11 fc) of the Civil Procedure 
Code. Thereafter the opposite party pre- 
sented an application under Ordbr 9, rule 
9 and Section 161 of the Code for res- 
toration of the suit. 

Tt was contended before the Court by 
the petitioners that the only remedy of the 
plaintiffs was to apply under Order 47, rule 1 
of the Civil Procedure Code and that neither 
Order 9, rule 9 nor Section 151 gave any 
power to the Court to restore the stiit after 
it had rejected the plaint and had signed 
the decree. The learned Subordinate 
Judge conceded that an application under 
Order 9. rule 9 was not maintainable. He 
also thought that the plaintiffs could not 
apply under Order 47, rule 1 of the Code. 
The reason that he giyes for this opinion 
may he stated in the words of the 
learned Subordinate Judge. ItM is as 
follows 

“ It is clear from the language of the 
order of dismissal that the plaint was 
rejected under the provisions of Order 
7, rule 11 fc) though it is not clearly 
stated there. There is no special provision 
in the Code for an aggrieved party to get 
an order made under that rule to be con- 
sidered and reviewed.*^ 

Having rejected the 'contention of 
the petitioners that the only remedy 
of the plaintiffs was to apply nnder Order 
47, rule 1 of the Code, the Subordinate 
Tudge proceeded to consider whether he 
could give the plaintiffs any relief under 
Section 151 of the Code. He came to the 
conclusion that there was power in the 
Court to restore the suit under Section 161 
of the Code and fchafr in the circumstances 
he should exercise that power. He ac- 
cordingly ordered that upon the plaintiffs 
depositing the deficit Court-fees and paying 
Rs 100 as costs to the' defendants, the suit 
would be restored. 

In my opinion, there was no power in 
the learned Subordinate Judge to restore 
the suit under Section 151 of the Code. 
The order rejecting the plaint under Order 
7, rule 11 (c) of the Code operated as a 
decree, and Order 20, rule 3 provides - 
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“ that a judgmenii once signed shall nob 
afterwards be altered or added to save as 
provided by Section 152 or on review.” 

There *can be no doubt, in my opinion 
that once an order of the Court is perfected 
there is absolutely no power in that Court 
under its inherent ]arisdicblon either to 
alter, or add to, that order, save as provided 
by Section 152 or on review. The order 
passed by the learned Subordinate Judge 
must accordingly be set aside. 

It is, however, <5ontended by Mr. P. K. 
Sen on behalf of the opposite party that in 
coming to the conclusion that an applica- 
tion under Order 17, rule 1 of the Code 
was not maintainable, the learned Subordi- 
nate Judge declined the jurisdiction which 
was vested in him by law. 

Mr. Sultan Ahmad on beiiaif of the 
petitioners contends before us that in point 
of fact there was no application under 
Order 47, rule 1, before the Court and that, 
therefore, we are at liberty to disregard 
the View of the learned Subordinate Judge 
expressed on this point. There is, in my 
opinion, no doubt that the learned Subordi- 
nate Judge had power to review its order 
rejecting the petition under Order 7, rule 
11 (cj, I do not say whether in the circum- 
stances of the case the learned Subordinate 
Judge would have been right in reviewing 
the order. That point is nob before us and 
it is nob right that we should express our 
opinion on it ; bub all that wo do say is 
this, that there was complete power in the 
Court under Order 47, rule 1 of the Code to 
review the ordei passed by it in rejecting 
the plaint under Order 7, rule 11 (g) of the 
Civil Procedure Code. It is quite blue that 
there was no application on behalf of the 
opposite party asking the Court bo deal with 
the application as an application under 
Order 47, rule 1 of the Code ; but the 
Court having taken the view that it had no 
jurisdiction whatever bo review its own 
order in rejecting the plaint, it was plainly 
impossible for the opposite party to ask the 
Court to deal with that application as an 
application for review. 

In the ciicumstances, 1 think, that 
the opposite paiby should havn an op 
portunlby to ask the Court to deal 
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with his application as an application for 
review under Older 47, rule 1 of the 
Code. 

^ We iset aside the order of the learned 
Subordinate Judge and direct that upon the 
opposite party paying the proper Court-fees 
upon his application as an application for 
review the learned Subordinate Judge 
will proceed to deal with the application of 
the opposite party as an application for 
review. 

The petitioners are entitled bo the costs 
of this application ; hearing fee three gold 
mohurs. 

The learned Subordinate Judge will pro- 
ceed to deal with this application within a 
month from the time he receives the record 
from this Court. If within that time the 
Court-fees are nob paid by the opposite 
party upon the application considered as 
an application for review, his application 
will stand dismissed. If within the time 
allowed the Court-fees are paid, the learned 
Subordinate Judge will proceed to dispose 
of ^ the application without any furthSr 
adjournment. 

The record will be sent down forthwith, 

Kuiwant Sahay, J.— I agree. 

Case remanded. 


A. I R. 1923 Patna 356. 

Ross, J. 

Dhobi Boy — Petitioner 

v. 

Mahadeo Singh and othen — Opposite 

Parties. 

Civ, Rev. -N'o. 410 of 1922, decided on 
5th March, 1923, against the order of the 
District J. of Monghyr, dated 28th July, 

Ctvil P. Q. (p oj 1908), S. 66— 25«dCM<ton— Naitf 
o/ land— Crups go along wtth thi land— Trani/^r 
of proj^erty. 

The baIo ol a tenuie would apparSatly pan 
all that wa3 growiog upon th« land onless Iho 
gcowlng ocopB were exoepked by the nolifioation 
of sale oc else a ouatom was proved that the 
outgoiog ryot sboald have the otops subjeoi to 
a pj>,>ieat i use and oooapation ot the land 
wane v-U-y itoiiiamed on ihe land. 4 Qai 814 

LP 866, 0. l.j 

EarcStiwar trasaa—iox Petitioner. 

Ross, J : — This is an application 
against an order of the learned Dis 
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Ijricb Judge of Monghyr upholding an order 
of the Munsif of Jamui permitting the 
opposite party to take away the paddy 
crop on land which formerly belonged to 
them but which had been sold in execution 
of a decree on the 16th of March 1921 and 
of which delivery of possession had been 
given on the 31sb of July 1922. In A/a- 
toolla Sardar v. Dwarka Nath Moitry (l) 
it was held that the sale of the tenure 
would apparently pass all that was growing 
upon the land, unless the growing crops 
were excepted by the notification of sale, 
or else a custom was proved that the out- 
growing ryot should have the crops, subject 
to a payment for use and occupation of the 
land while they remained on the ground. 
In the present case apparently the oppo- 
site party were tenants continuing on the 
land and any crop that they raised must 
be taken to have been raised for the benefit 
of the owner of the land. 

The application is allowed and the order 
of the District Judge is set aside and the 
crops will be delivered to the petitioner. 
As the opposite party did not appear there 
will be no order as to costs. 

Applioatiofi allowed. 


(1) (I87ii) I Oftl. 0 L R. 95. 

A. 1. H. 1923 Patna 356. 

DaWSON MiLLliR, C. J., A«D 
MuiiLIOK, J. 

Thtbti Bhogta and onoi/ier-— Accused- 
Appellants 

V. 

King-Emperor —Respondent. 

Criminal Ref. No. 8 and Cr App. No. 26 
of 1923, decided on 16th March, 1923, 
from the Judgment of J. C. Chota Nagpur, 
dated 17th February, 1923. 

Gritninal l\0. {V oj 1^93), 5. 164 (3j— Power io 
record con/ession —No rule at to Jorm o/ quetttont 
to be pt 4 (, can be latd down.^lf aecuied oonfeti 
Court mwl tee tj %t can te telted upon. 

It would be a vecy dangezoas rule to lay down 
that any paitioalazlocm of qaeationlQg is oeoes. 
Baiy. Whilslit is oleacly desirable that a Magis- 
trate should always put such questions as may be 
neoessary to enable him to determine whether the 
oonteaaion is voluntacy, there la no reason why 
u QompcehensiVQ questioa suoh as asking him 
that he might make a statement If he so wished, 
IhoOid not bd sufficient. A. I. B. 1928 Pat. 


Foil ; 40 I. G. 721 NotFoU;2 1.0.681, 66 1.0. 
618, 26 Bom. 646, Bef. [P 860, C. 1.] 

It, in a murder oase, the aooused have oontes- 
aed, the Oouit baa to see whether it oan roly on 
the oonfesaiona and this involves a oonsideration 
of whether the evidenoe in the oasecafEoede cor- 
roboration of the matters alleged by themselves 
before the Magistrate in their oonfessions. 

[P. 857, 0 1 3 

Siv^swjr Dayal -for Appellants. 

The Assutant Government Advooate-^ 
for the Crown. 

Dawaon Miller, C. J. — In this case 
Phasur Bhogta was tried before the Judicial 
Commissioner of Chota Nagpur assisted by 
two assessors in February last on a charge 
of murdering Sukru Bhogta and Musam- 
mat Pandari his wife by poisoning on the 
22nd of October last year. Thibu Bhogta 
was tried at the same time on a charge of 
abetment of the murder of Sukru Bhogta 
who was his elder brother. The learned 
Judicial Commissioner as well as the 
assessors found both^the aooused guilty and 
they were sentenced to death. 

The proceedings have been submitted 
to this Court for confirmation of sentence 
under section 374 of the Code of Criminal 
Procedure and the convicted men have 
appealed. 

The appellants and the deceased persons 
belonged to the same village. Aidega, in 
the Simdega sub-division of the Ranchi 
district in Chota Nagpur. The date upon 
which the alleged crime took place was the 
Sohrai Basi, that is the day after the 
Sohrai festival, which is observed as a 
holiday in that part of the provinoe and is 
devoted to feasting and drinking throughout 
the village, the residents going from house 
to house for that purpose. But shortly the 
case for the prosecution is that the appel- 
lant Thibu Bhogta was on bad terms with 
his brother, a blind man with whom he 
had quarrelled as to the division of their 
land. The quarrel was one of long stand- 
ing and Thibu had on a previous occasion 
purchased poison for the purpose of 
poisoning his brother. On the 22nd of 
October last he procured some poison 
which he made over to Phasur Bhogta 
promising him a reward of Rs. 10 and two 
bullocks if he would administer it to his 
brother Sukru. The same evening Phasur 
invited Sukru to his house where ha 
went accompanied by his little daughter 
Jamni. As Sukru was blind either 
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Jamni or one of his other children usually 
aooompaniod him when he went out. At 
Phasur’s hou<)e he partook oi Handia, a 
spirit distilled from rice, and Konhara 
Chakna,* a preparation of pumpkin and 
chillies used as a sorb of relish apparently 
to induce thirst. This was offered to him 
by Phasur. 

Shortly afterwards Sukru’s wife Pandaii 
also accompanied by thoir small daughter 
Gangi, a twin of Jamni 's, arrivod and she 
also was offered and partook of the same 
food and drink. Tho time was in the 
evening about sunset. Shortly after they 
returned home, both Sukru and his wife 
were attacked with symptoms of poisoning 
from which they died, Sukni tho same 
night and Pandari in tho early hours of the 
next morning. 

The principal evidence against tho 
appellants consists of confessions made by 
each of them on the Bnd of Hovomlier 
before Mr. Walze, Magistrate o! the first 
class, at Simdega. The confessions so 
made were repeated with sliglit additions, 
but substantially to the same oiTeot, before 
Committing Magistrate on tho 8th of De- 
cember, At the trial boforci tho Judicial 
Commissioner on the 3rd of Fobruaiy they 
withdrew their confessions, stating that 
they had been asked to confess by tho 
daroga, and pleaded not guilty. 

Apart from the confessions of the 
appellants themsolveF, the evidonce is 
purely circumstantial, and although it 
might be sufficient to raise great suspicion 
against the accused, we should not bo 
prepared to convict them upon that 
evidence alone. 

The main question for determination is 
whether we can rely upon the confes- 
sions. This involves a consideration of 
whether the evidence in the case affords 
corroboration of the matters alleged by the 
accused themselves before the Magistrate 
in their confessions. According to the evi- 
dence called on behalf of the prosecution, it 
vrould appear to be clearly established that 
the two brothers were on "bad terms. 
[After discussion of evidence about enmity 
judgment proceeded as follows :— ] There 


Ptflna 85? 

IS no evidence of any quarrel between 
Pliasur tho other appellant and Sukru : in 
fact it is stated by at least one of the 
Witnesses that they were not on bad terms. 

I have referred in ^lome detail to the 
evidenco as to the qiuuel between the two 
brothers as it is a niattei alleged in both 
the confessions as the motivo for the 
poisoning. 

I now como to tho ovidonoe of tho 
actual occurrence which took place on the 
22iid of Octobci. There is evidence to show 
that both Sukru and liis wifo liad been at 
tho liouse of Phasur eating and drinking 
alxDut noon or a littlo oaiher on the same 
day. Other persons were also present on 
that occasion and it would seem clear that 
it poison was in fact administered by 
Phasur it was not on that occasion. 

It was urged on behalf of tho appellants 
that there was m fact no reliable evidence 
tliat tho deceased coiijilo wore at tho house 
of Phasur on the later occasion in the 
afternoon, but I am satisfied from the evi- 
denco, which I shall rofor to, that it has 
be( n proved that thoy wore there shortly 
bofoie sundown. [His Lordship then dealt 
with the evidence of witnesses in detail 
and continued as under.] A post-mortem 
examination was made on the bodies but 
no poison was found in the viscera and 
unfortunately none of the matter vomitted 
was preserved lor chomical analysis, The 
bodies weto those of healthy persons with 
no signs of injury, and it would appear 
that the actual cause of death was 
asphyxiation. The inteinai organs were 
much congested. 

According to Colonel Murray, the Civil 
Surgeon of Kanohi, who gave evidence at 
tho tiial and who had received the post- 
mortem examination report, it could nob 
definitely bo said from the indications 
appearing from the reports that death was 
due to poisoning but that a suspicion of 
poisoning arose from the absence of any 
injury or organic disease. He stated that 
poison could be entirely evacuated by 
vomitting and that the condition of 
congestion of the internal organs 
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brain, lungs, ebc., may appear in the case of The Magistrate informed them that 
persons who had taken poisons such as he was a Hakim and asked Phasur Bhogta 


aoonite, dhaturat or yellow Oleander. He 
also stated that \omitting might lead to 
asphyxia by particles of vomitted matter 
being drawn into the respiratory passage. 
The post-mortem examination, therefore, 
is of a negative ohaiacter which shows 
symptoms consistent with poisoning or 
other causes It is well known, however, 
as reference to books on Medical Jurispru- 
dence will show that certain poisons, such 
as aconite, do produce the symptoms which 
were obseived in the present case. 

In Lyon’s Medical Jurisprudence, 7th 
edition, 691, the action and symptoms of 
aconite poisoning are described^ ' It first 
ptoduoes tingling and then paralysis, the 
sensory nerve-terminals causing numbness. 
It produces similar effects on the motor 
nerves and centres of the medulla and cord. 
The motor ganglia of the heart are para- 
lysed, the resifiiatory centre is slowed be- 
ing usually duo to airest of respiration. 
Amongst the other symptoms it is there 
stated that the tingling is followed by 
numbness and great muscular weakness, 
the patient staggers, if he attempts to walk, 
respiration becomes slow and weak, and 
death may occur from shock or syncope but 
usually occurs from asiihyxia due to para- 
lysis of the respiration. Most of these 
symptoms weie obseived in the present 
case. 

At page 696 the importance of examin- 
ing the vomitted matter as well as the vis- 
cera in fatal cases is insisted on, and seve- 
ral instances are given of this kind of poi- 
soning where no poison was found in the 
stomach oi its contents or the liver or 
other organs but was found in the vomitted 
matter. 

I now turn to the confession of the ap- 
pellants on which the conviction was main- 
ly based. It would appear that they were 
both anested on the 30th of October and 
sent to Simdega where they arrived on the 
following day. The Magistrate under- 
standing that they wished to make con- 
fessions gave them time for reflec- 
tion and committed them to the 
local ]ail until the 2nd of Novem- 
ber, so that they might have time 
tor reflection freed from police influenoe. 


do you like to make any statement before 
me of your own free will”. He answered 
Vyes’' and on being asked “ what do you 
want to state”, replied that there was 
a quarrel between Sukru and Thibu 
in the month of Jetb and both bro- 
thers were ready to fight armed with 
arrows and baluas ; that Sukru Bhogta 
had ploughed the land and that there 
was enmity between the brothers. In 
Asar last Thibu one evening had asked 
him to do away with Sukru but he refused; 
that on Sunday about 12 days ago Thibu 
called him to his house and gave him 
Handia to drink and some poison like 
matda flour on a leaf of a green colour 
and asked him to administer it to Sukru. 
He first declined and Thibu said that he 
would pay him Rs. 10 and give him a 
pair of bullocks and any other thing he 
would demand. This took place at 
noon. 

He then describes how the same day 
he met Sukru returning after drinking 
and took him to his house and having 
mixed the posion given by Thibu with 
Chakna made him eat it and also gave him 
Handia to dnnk ; that Sukru’s wife 
Pandari also came and ate the Chakna 
into which poison was mixed and also took 
Handia. They then went way and he 
adds that Sukru died at lO p. m. and his 
wife at cock crow. He also adds that 
Thibu did not tell him that the medicine 
was zahur (poison) but told him that it 
was b^:ih ipoisun) and that if it was taken 
by any man he would emaciate and die 
within two or three months. 

In the case of Thibu the Magistrate 
stated to him *T am a Hakim you 
may make your statement if you 
so wish”. He states in effect that 
he had a quarrel with his brother 
in Asar last over their land and 
there was an altercation between 
them. He told the landlord Chandra- 
bhan who said that ha too had enmity 
with Sukru because he did not pay 
his rent, and advised Thibu to kill 
him but he refused. Later, in the 
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month of Bbido, he again oomplained to 
the landlord that Sukni was oiitting hi% 
Gondii and asked him to e^cpostulate afld 
again the landlord advised him to kill 
his brother and offered to give him poiso% 
for the purpose, suggesting that if Thibit 
could not administer it ho siiould get 
Phasur Bhogta ^to do so. He got the 
poison on a Friday and gave it to 
.Phasnr Bhogta on the following Sunday, 
the day after the Sohrai and told him that 
Chandrabhan had given him the poison trt 
kill Sukni ; that as he, his brother, could 
not administer it to him Phasur had bettor 
do it. The same day in the evening Phasur 
called Sukru to his house and gave him the 
poison mixed with Ghahna, When doing 
so his wife Pandari also came to the house 
and took the Ohahna with her husband 
and they both died. The Magistrate 
recorded that he believed the confessions 
to be voluntarily made. 

It was strongly urged before us that the 
confessions ought not to have been recorded 
by the Magistrate at all because he did not 
comply with the provisions of Section 164 
of the Criminal Procedure Code, the third 
clause of which provides that no Magis- 
trate shall record any such confession un- 
less upon questioning the person making 
it he has reason to believe that he has 
made it voluntarily.” 

It was contended that the question put 
to Phasur was not sufficient to enable the 
Magistrate to arrive at the conclusion that 
the confession was made voluntarily, and 
that in the case of Thihu no question in 
fact was put but he was ’merely told that 
he might make a statement if he so wished. 

I may say at once that with regard to the 
last contention, I can see no material 
difference between asking a person if he 
wishes to make a voluntary statement and 
stating to him that he may make a state- 
ment if he so wishes. It is contended, how- 
ever, that even if a general question of 
this sort should be put, that is not enough 
within the provisions of the section to 
entitle^the Magistrate to record the confes- 
sion. 

Certain oases were relied upon in 
support of ithis' contention : Lay a 


V. Emwiror (1), Jngiihm OhoB^ v, Bm- 
VBfor (2), Farii v. Empator (8), 4u«dn- 
Empress v. Narain U) and Jinhodhan v. 
Kinq-Emmror (5). In the last mentioned 
case the Court found that the confessions 
wore improperly induc'd by the police and 
recorded in the presence of a police officer 
and they refused to accept them. One of 
the learned Judges, Chapman, J., did not 
deal with the question of Magistrate’s 
jurisdiction. The other learned Judg-s Roe 
J., who agreed with him added 

“As I understand Section 164, clause (8), 
a Magistrate is*honnd to question the accus- 
ed closely as to his motives in making the 
confession and if he fails to do so he has 
no jurisdiction to say that he is satis6ed 
with the confession as voluntarily made. 
He has therefore no jurisdiction to record 
it as a Magistrate ” 

In the ease of Eanho Lava v. Frm- 
p«ror fl) the same learned Judge refers 
with disapproval to the Invariablo pmo- 
tioe of Deputy Magistrates in this pro- 
vince of ignoring entirely the provisions 
of Section 164 TS), and expresses the view 
that it is nob sufficient for the Magistrate 
merely to inform the accused person that 
he is a Magistrate and tell him that he 
may make a statement of his own accord 
if he so ohnosos hut not to make any state- 
ment which he had been tutored by others 
to make, and adds that what is meant by 
the Code is that the Magistrate should ask 
the accused some questions as ** why are 
you confessing, are yon sorry for your crime, 
or is it that some one has told you that 
you will gain something by a confession,” 
and that he should refuse to proceed with 
the recording of the confession until he has 
a satisfactory answer to his question. 

In a more recent case, Fino-Em- 
peror v, Dewan Kahcr (6), the dieium 


(1) (1917) 18 nr, T.. 3. 791-40 T 0 721. 
r«) (1009) 9 a L. 3. «6S=19 0. W.N.881«9 
I. 0. 68l~10Cr.T. J. 126. 

(8) A 1. P ‘1022 T^h. 287=2 Ttb.896=6 P. 
W. R. 1922 Tr ^28 Or. L 3. 149 
(4) (1001) 26 Bom. 648 rS Pom Ty. B. 122 
(R) 1 P. Ii. W. 898=89 1. 0. 991=1917 Pfth 
149. 

(6) A. I. B. 1928 Pat. 18=4 P. L. T. 186. 
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of Roe, .T., WT,'? criticked and di<5*?0nti0d from 
if it was raomij to lay down a proposition 
of law ; but if it was merely a rule of 
prudence it was imobiecbinnable. All that 
the Sflction requires is that tho Ma<;istrat 0 
on question 111 ^ t1\n j^oison making ths 
confession shall have reason to hotieve 
that it was mado voluntarily. No express 
form of qu0=^t5on is proscribed, and, in my 
opinion, the extent to which a Magi ‘Strata 
should que'^tion the person making the 
confession must largely depend upon tho 
particular facts of eaoli case. As pointed 
out by Mr Tustice Das in the case last 
mentioned, there are oases which on the 
face of thorn attract tho suspicion of a 
Magistrate and there are oth ^rs which do 
not attract siispieion at all, and it is qiiite 
impossible to lay down any hard and fast 
nile on the subject. 

Tho Court must in oach case satisfy 
itself that tho Magistrate honestly holievol 
and took stcns to asoorbaln that the confes- 
sion was a voluntary one. I think it would 
be a very dangerous rule to lay down that 
any particular form of questioning is neces- 
sary Whilst it is clearly desirable that a 
Magistrate should always put such ques- 
tions as may be necessary to enable him 
ho determine whether the confession is 
voluntary, T can see no reason why a 
comprehensive question such as that 
objected to by Roe, .T , in the ease of Banho 
Jjaya v. JUm ’'ftrnr ( i ) should not bo suffici- 
ent in certain oases Tn the present case 
the persons confessing had not been in 
police ortsbodv for more than ^4 hours. 
They were then given two days for reflec- 
tion {need from poHo^i influence and came 
again voluntarilv to make their stateramts. 

There was primarilv no reason why the 
Magistrate should expect anv undue pres- 
sure although he was lx)und to satisfy 
himself by a proper enquiry that the 
statements were voluntary, and I can 
See no reason why the oonfessions as taken 
down by tho Magistrate should be inadmis- 
sible under the S'^otion. 

The question is not whether, having 
vegard to all the circiimstanoos and the 
other evidence in the ease, we should 
aoeept the confessions as true but whether 
the Magistrate, in the oiroumstano^ shown, ^ 
exceeded bis jurisdiction in recording them \ 
at all. Even if they were properly recorded, 


there always remains the fatlber question 
Qfwbebharthe Court ••should accept them 
as statements of the truth. 

^ In the present case although th<B ques- 
tioning was meagre, the circumstances were 
not such as to create anv^ suspicion in the 
mind of the Magistrate a^d he may well 
have been satisfied from the demeanour of 
the persons making the statement as well 
as the questions put and the manner in 
which the statements were made, tha 
they were voluntary. 

In my opinion the confessions recorded 
are not objectionable on the ground that 
the provisions of Section 164 of tho Cri- 
minal Prooudure Code wore not complied 
with. Tho real question is whether on 
the rest of the evidence in the case there 
is sufficient corroboration of the facts 
mentioned in the oonfessions to enable 
us to judge of their truth. The evidence, 
as already stated, clearly shows that there 
was a feud between these two brothers 
of long standing and that their quarrel 
was cropping up from time to time. It is 
suggested that the motive was really 
inadequate to induce Thibu and certainly 
Plmsur to commit a crime of this magni- 
tude It must be remembered however that 
all the parties in this case are Mundas des- 
cdnded from aboriginal tribes and one 
cannot apply to them the same tests 
of conduct as one would in the case 
of more cultured people, and wliat might 
well appear to be no adequate inducement 
to commit a crime in the case of people of 
a higher standard of intelligence and 
moral'', might appear to them to be more 
than adequate. Thera seems to be no reason 
why these confessions should have been 
made if they were not in the main true. 

One feature which is frequently obser- 
vable in oonfessions amongst people of a 
low standard of intelligence is present 
in this instance. It will be observed that 
in both oases whilst confessing their crime, 
they introduced circumstances which 
, probably appeared to them tc show 
ta certain amount of extenuation, In 
|the case of Thibu he seeks to 
^excuse his action on the ground that he 
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was influenced and urged thereto by the 
landlord. In the case of Phasur he alleges, 
which was no doubt true, that Thibu 
was the prime instigator and further that 
he told liim that tiie poison was such that thi’ 
man would not die immediately but would 
emaciate and die later and in his eyanlina- 
tion before the Committing Magistrate ho 
puts the extenuating circumstanoes even 
higher by saying that Thibu told him that 
Sukru would not die if he took the poison 
but would only4 be emaciated. It is 
impossible however to accept this part of 
bis statement as it was clearly an after- 
thought. 

After considering the whole of the 
evidence it seems to me ample to support 
the truth of the confessions made and I 
have no reasonable doubt that they were 
true in so far as they disclosed the guilt 
of the appellants. In my opinion this 
appeal should be dismissed and the sen- 
tences confirmed. 

Mullick, J.-^I agree. 

Appeal dismissed. 

A. I. R- 1923 Patna 361 . 

Ktowant Sahay, J. 

Tanak Okawdkri/— Accused— Petitioner, 

V. 

Opposite Party. 

Criminal Rev. No. 65 of 1923, decided 
on 22nd March 1993, from the order of 
the S. J. Maohubani. 

renal C’rjoV, 8. Ul^F^rstpattp tn postesnon^ 
2nd party dfsmantiing disputed houte -'ind party is 
Qutlty of offence under 8 147 

WhiE^ there is a flading that the first party ceve* 
patted with soaPeR‘'ion ot tbe dispuied and 
that the aeooud patty wan not given actual possea- 
Bion of the bouae, the men of the feoond patty who 
diaraantled thfi; di#^puted house and plongn it up in 
tbe absence of tha teiVAUla of tbe brat paity are 
guilty ifantffenoe under S 147, 1 P 0. A.».R. 
1922 Pat. i:)7 Disb. [P 0. 2 j 

‘ Manohar Lai and i. P. U; a ^hya -for 
Petitioner. 

The Ooo.rnmcnt Advccate— 

for the Crown. 

Kulwant Sahay, J. — The petitioner 
has been convicted by the Sub-Divi- 
sional Magistrate of Maohubani for rioting 
under section 147, I. P. C. and has been 
sentenced to six months’ rigorous imprison- 
ment. The oonviobion and sentence has 
1928 P— 48 


been upheld on appeal by the Sessions 
Judge. 

The facts shortly stated are that in 
village Mukhiaxmti one Rainohandef Babu 
and Sunder Babu had each eight annas 
Shane and each had a hatokerry house 
situated therein, the kutcherry of Ram- 
chandor Babu being to tho north of that of 
Sunder Babu. Tho two hutch^r^iei were 
surveyed in plots 2432, 2433, and 2437, in 
tho Cadastral Survf 3 y The entire sixteen 
ann is of tho village wore sold to Babu 
Mahanti Lai and others in the following 
shares : Babu Mahanti Lai and others 8 
annas, Babu Anriidh Singh and others 4 
annas and Babu Prayag Singh and others 
4 annas. There was Colloctorate partition 
of tlie village and in that partition all 
tliree plots whorowpon the two k Ucheiries 
wore built fell to the share of Babu 
Anrndh Singh. 

An objection was filed by Babu Mahati 
Lai wlio was in possession of ono of the 
A *£<0*7 (I'-rirs, and subsequently there was a 
compromise between the parties whereby 
it was agreed that one of tbe kutoh^tries 
with the lands and trees standing theioon 
bo allotted to Mahanti Lai and in exchange 
thoroof Mahanti Lai should make over 
certain zirait lands to Anrudh Babu This 
compromise was filed before the Collector 
and on the 1 6th of July 12 19 the Collector 
gave effect to this compromise and made 
ti \0 final order in the partition case. Deli- 
very of possession was given on tho 27th 
April 1920, and since then disputes have 
been going on between Mahanti Lai’s 
party and Anrudh Singh’s party as regards 
tho possession of the kutoherry. In l9M 
there was a case under section 447^ I.P C. 
about dismantling the cook-shed attached 
to the halcherry. 

In 1922*th0re was a proceeding under 
section 144,Cr P.C.rolating to the kutcherry^ 
The occurrence giving rise to tho present 
caso took place on the 19th June 1922 On 
that date at 9 a. M. the complainant, who 
is a servant of Babu Mahanti Lai, lodged 
a Sanha before the Police to tho effect that 
on tho morning of that date while ho was 
alone in the kutch^rry Anrudh Babu’s men 
came and threatened him and that there 
was a likelihood of the breach of the peace. 
The Sub-Inspector deputed a constable to 
see that no breach of the peace occur- 
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red and the complainant with the constable 
returned to the villaj^o at about, 2 p.m. 
when ho found that the kutch^^ fif was no 
longer existing and the land had been 
ploughed up The * Sub-Inspector arrived 
in the village at about 6 P.M. and then 
the complainant lodged his first informa- 
tion in which the present petitioner was 
named for the first time. The information 
was to the effect that in the absence of the 
complainant the petitioner came there 
with a mob, dismantled the kutcharrif and 
ploughed up the land. An investigation was 
made by the Suli-Inspeotoi with the result 
that the petitioner and others were placed 
on their trial and convicted as stated 
above 

The defence story was that the exchange 
was never given effect to and that the 
delivery of possession on the 'Yth April 
1920 was in accordance with the original 
allotment whereby the three plots of land 
upon which the two kutcharries stood were 
allotted to petitioner’s master and that 
the petitioner’s master continued in posses- 
sion throughout. 

It has been found by both the Courts 
below that the petitioner’s master was not 
in possession of the kutehs^fy which was 
given to Babn Mahanti Lai under the 
compromise ; that the compromise was 
given effect to by the Collector and although 
in the petition of compromise it was state! 
that a regular deed of exchange would be 
executed between the parties, yet title 
passed to Mahanti Lai under the Collector- 
ate partition which gave effect to the 
compromise. 

Having regard to the finding of both the 
Courts below that Mahanti Lai never 
parted with the possession of the kutchernt 
and, that Annul h was not g^ven actual 
possession of that kutchernj house, the 
argument of the leained Vakil for tho 
petitioner that in dismantling the kutch'^rry 
laouse, the petitioner was not guilty of any 
criminal offence inasmuch as the kvtoherrv 
house belonged to his master, cannot be 
accepted. The learned Vakil relies on 
the case of Bamkrishna Singh v. Einj 
Emperor (1) and argues that the peti- 

il ) A. 1 H. 1922 Put. 1‘.7^ 8 P. L. T. 885 ^23 
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tioner by destroying the property belonging 
to his master did nob cause any mischief, 
and therefore he could not be convicted of 
the offence of rioting the common object of 
^ which is stated to be “to commito mischief 
to Mahanti Lai and his co-sharers by 
dismantling their huto^&rru house and by 
means of criminal force or sliow of criminal 
force to obtain possession of its site and 
thus to enforce right or supposed right of 
Anrudh Singh” The facts of that case 
are quite distinguishable from those of 
the piesent case In that case there was a 
delivery of possession under Order XXI, 
rule 0,5 of tho Civil Procedure Code and 
the complainant who was tlio judgment- 
debtor still assorted his possession after 
delivery of possession by tho Civil Court. 

It was held that tho delivery of posses- 
sion by tho Civil Court had the effect of 
making the possession of the judgment- 
debtor that of a trespasser and the accused 
in that case was justified ip taking posses- 
sion of the property by ousting the 
judginont-debtor, and tho property being 
his own it cc^uld not be lield that he com- 
mitted mischief by causing damage to that 
property. 

In tho present ca«e the findings of both 
the Courts below are clear that the 
\ut’'h6rry house m question was tlio pro- 
perty of Mahanti Lai and he was in j)osses- 
sion and tln'refore there was no justifica- 
tion for the petitioner to dismantle the 
house which amounted to ja mischief 
under section 425 of the Indian Penal 
Code. 

Tho second point taken by tho learned 
Vakil for the petitioner is that there is no 
finding as regards the common object stated 
in the charge His argument is that the 
Court cannot infer the common object bub 
it must find it upon the evidence adduc- 
ed in tho ca^^e He says that it must be 
found that the mob was actuated by 
common obj^ict alleged in tho charge, and 
rrlianco is placed on tho case of Jalubif 
Stnqh V. King Emps> 0 ' (2). On reading the 
two judgments of tlio Couits below it is 
quite clear that the finding as regards the 
common object stated in the charge is based 
upon the evidence on tho record and is not a| 


12) (1919) OQ Cf, L. J..670«‘62 I. 0. m. 



Pataa 363 


MX. MAHODBA KOEB 0. KflOBAN PANDAY (RoSS, ./.) 


id2J 

mere surmi<!e. There is no substianoe in 
.this contention also. 

The third point taken is that the 
accused boaa fide believed the kutchertii to 
be the property of his master and therefore 
he oommitted no offenco. Having regard 
to the circumstances proved by the evi- 
dence there can be no reasonable ground 
for the petitioner to entertain a b ma fide 
belief that the property belonged to his 
master. There had been previous oases in 
which the possession of Mahanti Lai was 
declared. This contention also must there- 
fore be disallowed. 

As regards the sentence it is said that no 
bodily injury was caused to any person, 
there was no assault or beating, and all 
that the accused did was to dismantle the 
hutcherry house and plough up the land 
and the sentence of six months* rigorous im- 
prisonment is unduly seveie. Having re- 
gard to the oiroumstancos of the ease I am 
of opinion tliat three months’ ligorous impri- 
sonment would meet the ends of justice. 

The conviction is accordingly upheld bub 
the sentence is reduced to three months* 
rigorous imprisonment 

Sentence reduced. 

A. I. R. 1^23 Patna 363. 

Ross, .T. 

Mt, Mahodra doer and another-^ 

Petitioners 

V. 

Ehuhan Panday and others ^ .Opposite 

Parties, 

Criminal Bov. No. 68 of 1923, decided 
on 8th March 1923, from an order of 
Deputy Mag. of Chapra, dated 6th Deo. 
1922. 

Ormiml P 0, {V of 1898) 8. 146— f’irai ^arty 
and htr mortgagee in potittston but nU‘2nd party^^ 
Stdyect oj atapuie could not be attaehid. 

WhoKO tba fitBt patty, a widow and hot moct- 
gagflt are found to be in pocseaaion of the die- 
putfld gaeden and the aaoond patiy ia not found 
to be in poaiegsion, a Mdgisttate la not entitled 
to attach the aubjeot of dispute merely on the 
ground that tha widow had, in her written atate- 
ment, itated that she wa^ not in poaseeston but 
tha moEtgagee waa, beoause the pOBsesaion which 
ihe had may be exercised through her mortgagee. 

(F. 868, 0. 3), 

Eareshwar Prasad Sinha and J. N, 
8aka$--{or Fetitionera. 


B. P. Sinh I for Nirsu Nafiyan 
foi Opixisite Parties. 

Judgment. —This is an application 
in lovisioii against .in ouler passe i by 
the Dopnty Magistiatc tit Onapia, attaching 
two orohaids iindei Section 146 of the 
Ciiminal Piocedure Code. 

Tlie disputo is between a widow and 
her mortgagee on the one side and 
the next lioiis of tlie last male owner on 
the other . The fiisb party, the widow 
and lior mortgagoo, olaiuiod to have 
been in possession since the death of the 
last male owner. The Magistrate has 
definitely disbelieved the evidence of 
pos-ossion offered by the second party. 
With regard to the evidence of possession 
on behalf of the first party, he has accepted 
the evidence of Babii Shew Probap Narain 
who deposed that the widow Mahodra Koer 
Was in actual possession of the disputed oi- 
chaids and that they were never in pos- 
ses ion of the second party. As the widov^ 
herself, howevoi, in her written statement 
had said that she had ooased to bo in posses- 
sion and that she had mortgaged the pro- 
pel ty to M.ibhura Lai, the leanirvi Deputy 
Magistrate tliought that ho could not hold 
that she was in iiossossion, and as he 
was of op.nion that the mortgage was a 
ooliusivo transaction inasmiicli as the 
title of the second party as heirs of the 
last male owner had been declared in 
anothor litigation, ho thought that he could 
not accept the ovidenoe of possession 
offered on behalf of Mathura Lai 

Now in coming to this conclusion th^ 
learned Deputy Magistrate was in eiro*’* 
Thoro IS no disputo bobwoon the wido’''^^ 
and her moibgagee. The evidence 
Babu Shew Protap Narain docs nO^j 
necessarily mean that bho widow is actually! 
in physical xxjssession of tiie land. Th®J 
possession which she had may bo exercise^! 
through her mortgagee, and the question 
whether tho mortgage is a collusive 
transaction or not is nob one which has 
any bearing on the question of possession 
under the mortgage when the widow 
herself does not dispute it. 

In- view of tho findings in this case, 
h was, in my opinion, not open to the 
Magistrate to attach the property, as 
there is no real doubt on his finding 
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a*? to possession. I therefore sob asido the 
order attaching the p oporty under Section 
146 of tho Cr. P. Code. 

Order sit aside. 

A. 1. R. 1923 Patna 364. 

Aoami, J. 

Ii<ihrNath Ofc*u637 ant others — ^Peti- 
tioners 

V. 

Jalm ar Bam Tewan and Op- 

posite Parties, 

CrI. Bov. No. 69 of 191^3 decided on 13th 
March 1928, against an order passed by 
the Sub-Divisional Officer of Bottiah. 

Criminal P, C„ 8. Ut^^Proadure-^Decfce of 
Q%v%i C'lUft— Value o/, mnsi deptnd upon cir. uvt- 
Uancti of each ease. 

It h tine th»t a MagieitAte m proceed ii f:>4 
under B. 140 ia boaod to moiaiaiii the deoia olb 
u to title pAflfled, and paseession delivered l»v a 
Oivil Qovt in ezPQatioa of ita deaiec, aaoh ^cb 
aecBion has been given witbip a reaflonablo tintj 
from the initiation of the prooeedinga under t e *- 
tion 145. But this is not an invariable rule abd 
the evidentiary value to be attached to the 
that the Civil ("ourt baa given posseasion to olq 
patty must depend upon tho paitioulae oiroi n •> 
ftanoea of tho pactioulat oase. 88 Qal. 88 Foil 

(P. 866, 0, 

G. C. Pal and 8. 8. Boae— for the Peti- 
tioner. 

L, N. Stngh und S. Saran --for Oppo- 
site Parties. 

Adami, J. : --This application is directed 
against an order passed by the Sub-Divi- 
sional Magistrate of Dettiah in proceedings 
under section 146 of the Code of Criminal 
Procedure. The dispute related to 23 bi- 
ghas of land in village Baudiibarwa. It ap 
pears that Mr. Coffin tbo ihtcouar, after 
his lease had qjpired, sued the recorded 
tenants of the holdings for rent and obtain- 
ed an ex paita decree. At the sale held in 
execution of the decree he purchased the 
holdings and obtamod delivery ot possession 
on the I8th March 1921. At tho end of 
the year, i. e. 8th December, 1921 Mr. 
Coffin sold the holdings to the hrst party 
to the proceedings. 

It appears, too, that in 1912 the second 
party purchased ?8 biff has fiom the record- 
^ tenants and thercaiter tedeomod certain 
usufructuaty mortgages which the tenants 
bad previously executed in favour of other 
persons and then obtained khoi possession 


of the holdings. The dispute, therefore, 
between the parties was whether the 
first party were in possos«!ion under 
their purchase in December 1921 or the 
second party had remained in possession 
since theii purchase in 1912 on their 
redemption of the usufructuary mortgages. 

The learned Sub-Divisional Magistrate 
went to the locality and examined certain 
witnesses produced by tbe first party, but 
the second party liad no chance of cross 
examining them. On return to the head 
quarters the learned Sub-Divisional Magis- 
trate perused the documents put forward by 
the first party and thereupon without 
h«>aring either the witnesses ot the second 
party or looking into such documentary 
evidence as tho second party wished to 
produce, passed the order against which 
this application was made. Shortly stated, 
that order is to the ofiect that after per- 
using the documents put forward by the first 
party, tiie learned Magistrate found that 
the first party had been put in possession by 
tho Civil Court under O. 21, rule 95 in 
1921 and that being so, ho was bound to 
uphold and maintain the possession of the 
first party. His order runs as follows : 

** All that remains for this Court is 
to uphold fiist party in possession. 
Following the ruling of 8 Calcutta Law 
Reports 217. I hold that I have no juris- 
diction to pass an order under section 145, 
Cr. P. C, ProcGodings are accordingly stayed 
undet section 146, Cr. P. C The Police to 
release the oiop from attachment and make 
over to the first party. No order for costs,’* 

Now in the first place, in my opinion 
the order passed was wrong. The learned 
Sub-Divisional Magistrate holds that after 
proceedings have been taken under 
section 145 and it is found that the Civil 
Court found title of, and delivered posses- 
sion to, one patty, the Magistrate has no 
jurisdiction to pass an order under 
section 145. 1 do not consider that this 
is right. Proceedings may be taken with 
jurisdiction under section 145 before the 
Magistrate comes to know that one party 
has a decision of the Civil Court in his 
favour and tho proceedings will not be with- 
out juiisdiotion. But when in the course 
of proceedings he finds that there is such 
an order of the Civil Court it is bis 
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bounden duty to maintain that order and 
possession granted under that order. It 
will then be proper for him not to stay 
the proceedings, but to pass an order under 
seotiofi 146 declaring the party which has 
the Civil Court decree in his favour, or 
which has been put in possession by the 
Civil Court, to be in possession and to forbid 
the other party to interfere with the 
possession of that party. 

The present order does not contain any 
provision against the second party forbid- 
ding them to enter upon the land until a 
decision has been come to by a competent 
Civil Court. 

Apart from this, the procedure followed 
by the learned Magistrate appears to me to 
be wrong. The petitioners com- 
lained that th( y had no opportunity of 
eitlier showing tlieir documents or of prov- 
ing their possession through their witnesses. 
It appears from the order of tho Magistrate 
that the decree in execution of which the 
land was sold to Mr. Coffin was a money 
decree and there can be no doubt, I think, 
that tho decree was of that nature Under 
the decree only the right, title, and inte- 
rest of tho judgmont-debtors in the decree 
would pass. But it appears that the 
decree-holder made an application to the 
Munsif for the annulling of all incum- 
brances, but his applicfebtion was refused on 
the ground, I suppose, that the decree was 
merely a money decree. 

Thus it IS practically admitted that 
there were incumbrances and those in- 
cumbrances were the prior usufructuary 
mortgages which the present petitioners 
have in part redeemed. Tliat bemg so, 
the Court could only give possession to tho 
decree-holder or the auction-purohaser to 
the extent of the judgment-debtors' inte- 
rest and the judgment-debtors had by 
that time lost their interest. 

I The mere fact that possession was 
delivered to tho auction -purchaser under 
Order 21, rule 96 would not affect the per- 
sons "who were not subject to the oree. 
It is to be remembered that the suit 
is a rent suit; it was not a suit for 
declaration of title and recovery of 
possession and there had been no 
decision of the Civil Court on the 
question of title and possession. It 


further appears that one of the judgment- 
debtors who was represented as a major 
was in iaot a minor and that the Munsif 
in proceedings under Order 21, rule 90 
came to the conclusion that this minor was 
not bound by the decree or the sale. It 
might well be that delivery of possession 
was given to the auction-purohaser, but it 
is to be remomberod that about nine 
months afterwards this auction-purchaser 
transferred the land by sale to the first 
party. 

There is nothing to show whether that 
first party actually gob possession of the 
land undor their sale. The difficulty is 
that the documents which the second party 
wished to produce before the Magistrate 
were nob eonsidered and this Cairt oan 
only have regard to the allegations made 
on behalf of the petitioners as to .what 
those documents contained. It may have 
been that since the delivery of possession 
to the predecessor of the first party, the 
second patty had obtained possession of the 
land or iiad never been ousted from the 
possession they held under their purchase 
or after redemption of the mortgages and 
I think the Magistrate should have con- 
sidered both the documents and the oral 
evidence of their witnesses as to possession 
before passing tho order he has done. 

It IS quite true that a Magistrate ini 
proceedings under section 146 is boundl 
to maintain tho decisions as to titlol 
passed, and possession delivered by J 
Civil Court in execution of its decro3 
if SI* oh possession has been given within a| 
reasonable time from the initiation of thq 
proceedings under S. 146. As has beej 
shown in Eulada Enmar y.VtneshMir (1) 
this is not an invariable rule and the evi- 
dentiary value to be attached to the fact 
that the Civil Court has given possession to 
one party must depend upon the parti- 
cular circumstances of the particular case. 

As the Magistrate has not considered the 
documentary and other evidence pro- 
duced by the second party and such 
evidence is not before this Court it is 
impossible to say whether the oir- 


a) 11906' bgfcCal. 8Bs=10 0. W. M, 1W7" 
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oumstanoos ^ere such that tho Magistrate 
was bound to uphold possession given by 
the Civil Court in this present case. 

The order must be set aside and the 
case must be sent back to the learned Sub- 
Divisional Magistrate with directions that 
the second party should be given an 
opportunity of cross-examining the 
witnesses of the first party and of produc- 
ing evidence, oral and documentary, on their 
own behalf. 

Order set aside. 

A. I. R. 1923Tatna 366. 

KuiiWANT Sahay, J. 

Abdul Hamid— Petitioner 
V. 

Easan Eaza and Opposite Par- 

ties. 

Or. Rev. No. 89 of 1923, decided on 
23rd March 1928, against order passed by 
Deputy Magistrate of Monghyr, dated 
19th December 1922, 

{a)^Crifnmal P. C , Ss. 193, 628— TraMi/fir t>/ 
earn li6 and Sa 147 %t mthin Magnlrate's 
potoere. 

Pcooeedings undec Ss. 145 and 147 ac« oeimioal 
oaees and a Magistrate baa power to transter saoh 
oases under sections 19^ and 533 of the Code of 
Criminal Prooeduie [P 867 0. 9.] 

(5) Grmtnal PCS. 148, 147— Looai tnipeeUcn 
<^Investigatton by Magitiraie hmielj ts wtihtn 
hts potoere pruvtdedhe mUtdownwl%i%i he gate 
and doss not ati on Uancy mdtnct. 

Beotion 148 clearly provides loi local inspection 
whenever such enquiry is deemed necessary foe 
the purposes of Chapter %U ofi^eGode. Buoh 
enquiry can bo made either by aoy Magiatrato 
euboidinate to the Magistrate before >f«bom the 
case is pending or by that M igiatrate himself. 
Although as a rule it is betiec to have such an 
inveaugatiott made by some other perpon, tber^ is 
nothing m law to prevent the presiding Magistrate 
from making the investigation himeeli provided 
he records vrhat he saw and does not act upon 
hearsay evidence It is a salutaiy principle of 
law that the finding of a Court must be based 
upon evidence duly recorded by it and not upon 
the impietsion iorined by the Judge on a looai 
inspection of the locality. He oan in order to 
elucidate the evidence make a local intpeotion 
and the objeot of a local enquiry would be only 
with a view to undetetand the evidenoa aotually 
adduced in the case. Moreover it is absolutely 
neossaary that if a Magistrate makes a local 
enquiiy he must make a note of what he saw and 
moili place it on the record so that the parties 
may be m a position to know what impreBsion the 
Magistrate had got by tha local enquiry. 15 0. 
Ij. J. 257 Poll. tP. 86ft, 0 2 ; P. B67, 0 l.j 

Nirsu Naraifi Sinha and Bhuvaneshwar 
Pd, tor FeMtioner. 


Kulwant Sahay, J. — The pefeifeioner 
wa‘^ the second party in a proceeding un-. 
der Section 147 of the Criminal Procedure 
Code. The dispute related to the right of 
taking water from Bhonria Ahar in^vfilage 
Jamuaia belonging to the first party to the 
Kunda Ahar belonging to the second party. 
The case of the second party was that 
there is a river known as Husainabad river 
towards the south from which waier used 
to come to Ek-ari Ahar through a channel 
and from that Ahar the water used to be 
taken to the Bhonria Ahar in Jamuara, 
and from this Ahar the water passed 
through a channel to Khurumpur Ahar 
from where it was taken to the Kunda 
Ahar of the second party. The case of the 
first party was that the second party had no 
right to take the water from the Bhonria 
Ahar to the Kunda Ahar. 

Tho proceeding was initiated upon a 
report of the Sub- Inspector of Sheikhpura 
as regards the likelihood of a breach of tho 
peace between tho first party and the 
second party with regard to their right to 
irrigate the lands from the Bhonria Ahar. 
On the 7th November, 1922, Mr. Lee, 
tho District Magistr ite, on receipt of tho 
police report, made an order to draw up 
proceedings under Section 147, Gr P, 0., 
and to serve notices on the tiarties by a 
special peon. Tho order of that date is as 
follows : 

“ The parties to appear with theirj 
witnesses and show cause at Shoikhpuraj 
Dak Bungalow be foie Second Lieutenant,) 
Ram Prasad Narain Sahi on the 20th| 
November. The case is transferred to hisj 
file for disposal. Evidence should be 
heard and the case decided on 20th 
November and 21st November at Sheikh- 
pura'’. 

On the 20th November, 1922, written 
statement and the Fard-ab'pashi were 
filed by the parties before the Second 
Lieutenant, Ram Prasad Narain Sahi, 
and on the same date after perusing 
the written statement and examining 
the Sub-Inspector at Sheikhpura, the 
learned Deputy Magistrate went to the 
locality, made a local inspection, and, 
after noting the fact of his having made 
the local inspection, he recorded in the 
order-sheet of the 20th November the 
following order. 
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**l do nob think it is necessary to 
examine any witnesses because they will 
not be able to say anything beyond what I 
have already seen. I have also “ perused 
Abe Fafd^ab'pashi of Ekasari ** and, then 
upon tue application of the Mukhtear for 
the second party, who wanted to place 
certain law points and other record of 
rights before the learned Deputy Magis- 
trate, he made the following order. 

“Put up in Monghyr, on 21-11-22 for 
hearing parties about law points.” 

On the 23rd November, 192 i the follow- 
ing order is recorded in the order sheet : 

" A law point is raised that evidence 
must be recorded, I shall do so on 27th 
November 19 ‘*j 2. I shall also consider this 
point in the meantime. A petition is put 
up that I did not visit the locality at a 
place from which the channel comes fiom 
the river. I had been as far as it was 
pointed out to mo. 1 could not go inded- 
nitely. So this is rejected. Put up on 27th 
November, j922.'’ 

A petition was thereupon filed before the 
learned District Magistrate for transfei of 
the case on the ground that the Deputy 
Magistrate did not make tbe local enquiry 
as requested and that he had already made 
up his mind tliat the petitioner was in the 
wrong. The learned District Magistrate, 
however, rojeoted the application foi trans- 
fer and on the case being taken up by the 
Deputy Magistrate on the 13th of Decem- 
ber, 1922, he examined some witnesses for 
the parties and on the 19th December, 
192j^, he made the final order in favour of 
the first party, 

Tho first point taken by the learned 
Vakil for the petitioner is that the learned 
District Magistrate's order of 7th of Novem- 
ber, 1922, directing tho paities to appear 
and show cause before the Deiiuty Magis- 
trate at Sheikhpura was without junsdic- 
tion* lie relies upon tho case of Mtbti 
Chh,^iiihu>y v. Narsingh Tewan (IJ. In 
that case it was held that Section 147 as 
Well as :^6otion 146 of the Code require 
that the Magistrate drawing up the 
proceeding shall require the paities 
concerned to attend his court ; and, 
therefore, when tho Magistrate, who 
draws up the proceeding, orders the 

a 9 V. L. T, ISOssf^a I. 0. l79aB2l Or. 
L J. m. 


parties to appear before another Magistr&il, 
he acts against the clear direction in the 
Code and Acts without jurisdiction. Now, 
it has been hold in a number of oases that 
proceedings under Sections 145 andtl47 
are criminal oases and a Magistrate has 
power to transfer such oases under Sections 
19 i and J528 of the Oodo of Criminal Pro- 
cedure If that is so, 1 see no ground for 
holding that the order for transfer made in 
tho present case was without jurisdiction. 
Indeed it was conceded in tho case just cited 
that the Magistrate had tbe power tc 
tran^^fer the case, but it was held in that 
case that tho Sub-Divisional Magistrate, 
who had drawn up the proceedings, did not 
transfer the case expressly or by implica- 
tion to another Magistiate. In the ease 
now before us, there is a clear order in the 
order sheet of the 7th Noveenber, 1923, 
transferring the' case to the file of Second 
Lieutenant, Ram Prasad Narain Sabi. I 
am, therefore, of opinion that the Deputy 
Magistrate to whom the case had Wn 
transferred, had jurisdiction to deal with 
the case, and the Magistrate, who drew up 
tho proceedings, had power to transfer the 
case. 

The second point urged by the learned 
Vakil for the petitioner is that the learned 
Deputy Magiatrate acted without jurisdic- 
tion in making the local inspection prior 
to taking evidence in the case. In my 
oinnion, there is no substance in this ob- 
jection, Section 14 S clearly provides foi 
local inspection whenever such enquiry is 
deemed necessary for the purposes of Chap- 
ter XII of the Code. Such enquiry can be 
made either by any Magistrate subordi- 
dinate to the Magistrate before whom the 
case is pending or by that Magistrate him- 
self, as was hold in the case of Dovolat 
A«rrv. Siva Prasad U). The rule that in 
criminal cases tbe Court is only justified 
in holding a local inspection in order to 
explain the facts appearing in the evidence 
does not apply to Section 147 of the ( ri- 
minal Procedure Code. Special provision 
is made in the Code for local inspection 
in these cases ; and, in oases, where rights 


(3) (1911) 16 0. L. J. 367-10 1. 0. 616= 13 Or, 
L. 3. 819. 
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irrigation and rights of taking water 
tlirough particular channels from particular 
reservoirs aro concerned, a local inspection 
is imminently necessary. It was also laid 
down in the same case that although as 
a rule it is better to have such an investi- 
gation made by some other person, there 
is nothing in law to prevent the presiding 
Magistrate from making the investigation 
himself provided he records what he saw 
and does not act upon hearsay evidence. 
This objection .therefore, must be disallowed. 

The third objection taken by the learned 
Vakil for the petitioner is that in deciding 
the case the learned Magistrate has relied 
upon the result of his own local inspection 
and not upon the evidence on the record. 
This objection appears to be of substance 
and ought to be allowed. On a reference 
to the judgment of the learned Deputy 
Magistrate it is quite evident that his find- 
ing is based upon the results of his own 
local inspection. It is a salutary principle 
of law that the finding of a Court must be 
based upon evidence duly recorded by it 
and not upon the impression formed by the 
Judge on a local inspection of the locality. 
He can in order to elucidate the evidence 
make a local inspection and the object of a 
local enquiry would be only with a view 
to understand the evidence actually ad- 
duced in the case. 

Moreover, it is absolutely neces- 
sary that if a Magistrate makes a 
local enquiry he must make a note of 
what he saw and must place it on the ' 
record so that the parties may be in a 
position to know what impression the Mag- 
istrate had got by the local enquiry. It is 
possible that the Magistrate, may have 
formed a wrong impression, and, if the 
results of his inspection are recorded, the 
parties would be in a position to know if 
there has been an Qtxox and will be in a 
position to remove the wrong impression 
formed by the Magistrate. In the present 
case the learned Deputy Magistrate made 
no note of his local inspection and there is 
no record of it either in the order sheet or 
anywhere else in the records. 

This objection ought, in my opinion, to 
prevail and the order of the learned 
Deputy Magistrate is set aside and the case 
remanded to him for disposal according to 
Case remanded. 
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Newa Lai Uai and oi Hers -Petitioners. 

V. I . 

King~Empnor — Opposite Party. 

Criminal Rev, No. 95 of 1923, Decided 
on 14th March 1923, from a decision of 
Db. Mag. of Monghyr. dated 23rd January 
1923. 

Cr. P. C. S. i 3— Appellate Oouri cannoi 
dtsp^ee of appeal tummartly without imitmg a 
judgment. 

After an appeal from oonviotioo was admitted 
the appellate Court dismissed the appeal making 
a note m the order sheet that it had gone through 
the record. 

Held, that an appeal having once been admitted, 
it could nob be diepo-pd of summarily without 
oonsideiing the whole evidoDoe in the oa^e and 
writing out a judgment. [P. 368, 0. 2.] 

8. N. Bose — for Petitioners. 

Government Advocate— iox the Crown. 

Kulwant Sahay, I.— The petitioners 
were convicted by the Sub- Deputy 
Magistrate of Begusarai under Section 147, 
I. P. C. and sentenced to one montli’s 
rigorous imprisonment each. They preferred 
an appeal which was admitted on the ilth 
December 1922. On the 5th January, 
when the appeal came on foi hoarin'g, the 
petitioners filed a petition for time to get 
copies of certain documents. This petition 
was rejected, and thereupon it appears that 
the appeal was not argued before him ; but 
the learned Additional District Magistrate 
went through the record and in the order 
sheet he made a note to the effect : “ I have 
been through the record and judgment of 
the lower Court together with the grounds 
of appeal. Tlie conviction and sentence 
appear to be fully justified. Appeal dismis- 
sed under section 428, Cr. P.C. Convictions 
and sentences “upheld” 

The appeal having been once admitted U 
could not be disposed of summarily without 
considering the whole evidence in the case 
and writing out a judgment under section 
423, Cr. P. 0. If the pleader of the ap- 
pellants did not appear it was the duty of 
the Magistrate then to go through the 
record and write out a proper judgment 
according to law. The order is set aside 
and the case is remanded to him for hearing 
according to law. The order of bail passed 
by the District Magistrate on the lltb 
December 1922 will stand, 
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Bamjharia and another — Petitioners. 

V. 

‘ Piar Koeri —Opposite Party. 

Criminal Rev. No. 103 of 1923, decided 
on 29nd March 1923 ag^iinst an order of 
Honorary of Arrah, dated 5th of 

February 1923. 

0 . 8. 14*'— f'/ wr. 

(i'>g wnf jnt s ' toitc.n -/ 

/or 'iZctn 

b# tfansfsrred — Paritit daiminq 6x>hiitve pZo<«— 
Ptocsedingi are maintainable. 

In offlet to glye larisdiotion to a m»ghtrate 
to proueed under 8. 1^^ aR that ta n*»re^«afv la 
that he ehonld be eat^fled ol there being I kMi- 
hood of a brpaoh and he abound make a note 
stating hie grounds of bis so being pansfi#-d 
and require the p<irtiea to attend an<i to put in 
written fltatem«»nt9 of th^ir claims. If oartv 
fails to pnt in written Pta’ement ^hat would 
not take away the iurlsdiotion of tb#* • 

trate to proceed with the osam*. 11 tV. R. '^r 
Rulingo, p. Hef. ft la not Illegal for a 
magistrate to transfer the case wh^n the par- 
ties a*e ready for trial nnd some havp pven 
filed written statements 2 P. L T Diet. 

Where each party claims exclusive possesi on 
of half of the plot in dispute and mt loirt 
po«s6*=*sioD of the whole toaetber proof edi* gs 
ander S. 148 are maiotamable. 1 P Tj. T. 694 
Dist. [P. mo. 1, P. 871, 0. 1.] 

8. P. Farma— for Petitioners, 

Kulwant Sabay, J. Tho petition- 
ers were the second party in a pro- 
ceeding under section 145 of the Cri- 
minal Procedure Code The dispute 
relates to the possession of three plots of 
land bearing survey Nos. 1100, 1106 and 
1153 in village Parbatpur. These plots 
formed the raiyati holding of two brothers 
Singar Koeri and Piar Koeri. Singar Koen 
died about four years ago and Miisst. Bam- 
jharia of the second party is his widow. 
The surviving brother Piar Koeri is the 
first party in these proceedings and his case 
is, that the two brothers were joint and 
since the death of Singar Koeri he has 
been in exclusive possession of the three 
plots by right of survivorship 

Musst. Bamjharia of the second party 
claims that her husband was separate 
from the first party and that she has been 
in exclusive possession of half of the three- 
plots in dispute as the heir of her husband. 
Mukhan Ahir, the other member of 
the second patty claims actual posses- 
1928 P-.47 
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Sion of a part of the land in dispnlie as a 
mortgagee from Musst. Bamjharia. , fi 

On the 13th October 1922, the first 
party filed a petition before the Sub- 
Divisional Officer of Arrah setting out 
the above facts and stating, that on 
the 10th October 1922 he was obstruct- 
ed by the ‘second party when he wont to 
sow Khesi* *t crops in the lands; that there 
was a likelihood of the oreach of the peace 
and ho prayed for proceedings under 
section 107 of the Criminal Procedure 
Code. 

The Magistrate thereupon made an order 
upon the Police to enquire and report by 
the 7th November 922 and to see that 
no breach of the peace takes place. The 
Police submitted a report and on the 7th 
of November 1922 the Magistrate ordered 
the proceedings under section 1 45 of the 
Criminal Procedure Code to be drawn up 
fixing 23rd November i922 as the date for 
filing written statement and adducing evi- 
dence. After some adjournments the seoor\^ 
party filed written statement on the Qlst 
December 9i . The first party prayed 
for time and the case was adjourned to the 
16th January i 23. On the 16th of 
January, it appears that no written 
statement was filed by the first party, but 
he was present in Court with his witnesses 
and was ready to go on with the case. 
The Magistrate thereupon made the 
following order on the 16th January 1923 ; 

Case ready; transferred to Moulvi Abdul 
Gafoor for favour of disposal 

On the same date the case was taken 
up by Moulvi Abdul Gafoor; some 
witnesses were examined on behalf of the 
first party, and on the petition of the first 
party the case was adjourned to the 29th 
of January in order to enable the first 
party to produce more witnesses. On the 
29th of January three more witnesses 
were examined for the first party and 
three witnesses were examined for the 
second party, and on the 5th of February 
1923, the Magistrate made his final order 
declaring the first paity to be in possession 
and forbidding disturbance of such posses- 
sion. The second party now applies for 
revision of this order. 

The first point taken by the learned 
counsel on behalf of the second party 
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is bhat as no wribben-sbabemenb was filed 
by the first party, the learned Magistrate 
had no jurisdiotion to make an order in 
favour of the first party. Sub-section 1 of 
section 146 provides that “ whenever a 
District Magistrate, Sub-divisional Magis- 
trate or Magistrate, of the First Class is 
satisfied from a police report or other infor- 
mation that a dispute likely to causa the 
breach of the peace exists concerning any 
land or water or the boundaries thereof, 
within the local limits of his jurisdiction, 
he shall make an order in writing, stating 
the grounds of his being so satisfied, and 
require the parties concerned in such 
dispute to attend his Court in person or by 
pleader, within a time to be fixed by such 
Magistrate, and to put in written state- 
ments of their respective claims as respects 
the facts of actual possession of the subject 
of dispute, " 

In order bo give jurisdiction to a Magis- 
trate to proceed under Sectton 145, Cr. P. 
C. all that is necessary is that he should 
be satisfied of there being a likelihood of 
a breach of the peace and he should make 
a note stating his grounds of his being so 
satisfied and require the parties to attend 
and to put in written statements of their 
claims. This was done in the present 
case. The Magisbiate was satisfied upon 
the police report and he made an order 
requiring the parties to put in written 
statements. 

Now, if a party fails to put in a written 
statement that would not take away the 
jurisdiction of the Magistrate to proceed 
with the case. The proceeding being 
properly initiated it was incumbent on 
the Magistrate to make the enquiry and to 
bake such evidence as the parties offered 
irrespective of the fact that one or other of 
the party failed to put in a written state- 
ment. The Magistrate would nob be justi- 
fied in refusing to proceed with the case 
because the parties neglected to file a 
written statement on the date fixed; he has 
to take evidence, if offered by any of the 
parties, and to decide the case upon such 
evidence. 

Peference in this connection may be 
made to the case of In re Qoluok G hander 
My tee (1). This case was undoubtedly 


decided under the Act of 1861 but the 
principle enunciated therein is applicable 
to prooo(Hlings under the present Code. 

The learned counsel for the petitioner 
argues that the written statement is the 
basis upon which a case under section 145 
proceeds and it is upon the allegations con- 
tained m the written statement that the 
parties know what the case of their 
opponent is, and have to adduce evidence 
accordingly ^ bub in my opinion the basis of 
a proceeding under section 146 is nob the 
written statement but the police report or 
other information from which the Magis- 
trate is satisfied about the fact of the like- 
lihood of a breach of the peace. In the 
present case we find that the case sought 
to be made by the first party was clearly 
sot out in his petition of the 13bh of 
October 1922 and when be appeared on 
the date fixed for hearing and adduced evi- 
dence the Magistrate was bound to receive 
such evidence and to decide the ca^e. 

The learned counsel relies on sub-section 
4 of section 146 which provides that the 
Magistrate shall, without reference to the 
merits of the claims of any of the parties 
to a right to possess the subject of dispute, 
pcituse the statements so put in, hear the 
parties, and receive the evidence produced 
by them, and contends that if no written 
statomonb is filed, the Magistrate cannot 
pioceed further, or, in any event, cannot 
make any order in favour of the party fail- 
ing bo file a written statement; bub this 
sub-section does not say that if no written 
statement is filed the Magistrate cannot 
make the order. If no written statement 
is put in he certainly cannot peruse it, bub 
all the same he is bound to hear the par- 
ties and to take the evidence produced by 
them. I am therefore of opinion that the 
not filing of the written statement by the 
first party did nob take away the jurisdic- 
tion of the Magistrate to make an order 
his in favour. 

The second point taken is that as no 
written statement had been filed on the 16bh 
of January 1923 the learned Sub-division- 
al Officer had no jurisdiction to transfer 
the case to any other Magistrate for dispo- 
sal, and reliance is placed Jupon the case of 


(1) U W. B. Or. R. -9. 
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Chowdkury v. Narsing Prasad (2). 
In that case the proceeding was diawn 
up by the Sub-divisionai Magistrate and 
m the order initiating the proceeding the 
learned Jdagistrate directed the parties to 
appear before another Magistrate on tho 
28th of August 1920 and to tile their 
written statements there. This Court held 
that it was illegal lor the Sub-divisional 
Magistrate to direct the parties to appear 
before another Magistrate and to hie their 
written statement there, inasmuch as 
section 115 requires the Magistrate to draw 
up proceeding calling upon the parties 
concerned to attend his Court and to hie 
written statements. In the present case the 
case was not transferred until the parties 
were ready and one of tho parties had hied 
his written statement. This objection 
therefore also must be disallowed. 

The third objection taken is that the 
second party claims possession of the 
plots in dispute jointly with the first party, 
and, where the dispute is between 
trwo parties, one of whom claims joint 
possession, proceedings under section 115 
cannot be maintained, and reliance is 
placed on the case of Sham Lai liandtr v. 
Bajendra Lai (3). That was a case of 
admitted joint proprietors. In tho present 
case each party claims exclusive posses- 
sion of one half of the plots in dis- 
pute. This ^^objecbion is without any 
foundation and cannot be allowed. 

The result is that this afJ^lication is 
dismissed. 

AppUoation dtmissed, 


m (1921) a P. L. J. 186*22 Cr. t/, J. 489 
=:62 I. 0. 179. 

(9) (1920) I P. L T. 594«21 Cr. h, h 799- 
66 I. a 516. 
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D^WSOK MlIiLBR 0. J.. AND JWALA 
PBA8AD, J. 

Basanta Kumari Las% — Defendant 

Appellant. 

V. 

Balmakund Marwari and othm — Plain- 

tiSa- Respondents. 


Mis. A. No. Hi of 1923, decided on 
13th Nov. 1923, against an order of Sub. 
J., of Purulia, dated 29th May 1922. 

(a) BxeGUiion — Morigagie-aucMon^purchasir 
statida tn no beiUr jaositwn as ayainK Hrang$f$t 
than hii mortgagors. 


There is no difierenoe bebweea a paisoa who 
puKobaees, by private treaty and a person who 
aoqatrei by a s^la under a moitgage deoree pro- 
perty from the mortgagor. The mortgagee, aao- 
Hion-parobaser stands in no better position against 
a Btrangsr than the mortgagor bimsslf. 

[P. 878, 0. 1.3 

(6) Cwil P. 0. S. 144 —Art. Lim, del applist to 
apphoatiom under §. 141, 0. P. 0. 


An apnlioation for restitution ia an application 
for execution under the present Civil P. 0. just as 
it was ttuder the old Pcooedure Code, and art. 182 
of tbs Limitation Act applies to suob applications. 

[P, 874, 0. IJ 

Atul Krishna Bay^iox Appellant. • 

Abani Bhusan Mukherjee — for Respond* 
eats. 

Dawson-Miller, C. J.:— This is an 
appeal from an order of the Subordinate 
Judge of Puruha, dated the 29th May 1922, 
refusing the Appellant’s application for 
restoration under Sec. 144 of the Civil 
Prooeduro Code. It appears that a suit 
was instituted on behalf of Ahinash Chan- 
dra Karmakar and Satish Chandra Kar- 
makar, the Respondents Nos, 2 and 8 
against the Appellant and her brother 
claiming to eject them from the house in 
question. 

In that suit a decree was passed ex parte 
on the 10th January 1917 and on the 28th 
March in the same year the Plaintiffs in 
that suit got possession of the house, 

On the 18th June in the same year tho 
ex pat tf' deoree was set aside and the suit 
was restored for hearing. It came on for 
bearing, and in the following year on 
the 7th March 1918 the suit which was 
one claiming rent and ejectment of the 
Defendants was dismissed, and on the 

18th July 1918 an appeal from that 
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dsoision to tho District Judge was also 
dismissed oa the ground that the plaintiffs 
had no title to the house. The defence of 
the appellant in that suit was that the 
house had been acquired by her husband 
from one Dwarka Nath Karmakar and on 
her husband's death devolved upon her son 
and that she and her brother wore living 
in the house and were in possession with 
the consent of her son. Tho ex parU 
decree having been set aside and tho suit 
after being restored having been dismissed, 
the appellant preferred an application on 
the 29th June 1921 under S. 144 of the 
Civil Procedure Code asking that sho might 
be restored to possession of the house and 
put in the same position as she would have 
been, had the original ex parte decree 
which was set aside not been passed. At 
that time it appears that the plaintiffs in 
the suit were no longer in possession but 
the respondent No. 1 Balmakund Marwari, 
was in possession. 

I ought to mention hero how it was that 
Balmakund came into possession of tho 
house. Sometime in the year 1914 the 
respondents Abinash and Satish had 
mortgaged the house to Balmakund, the 
respondent No. 1, and on the 25th 
FeWary 1916 Balmakund having brought 
a suit upon his mortgage obtained a 
preliminary decree against tho ros,)ondents 
Nos. ami 3. In oxocu.ion ut tlvat d.eoioe 
the hou ‘^0 was put up loi laie and piucUas- 
ed by Baimakund himsc-lf i'hau was on 
tho i6th April 19 18, 

On tbe 24l.h May in the same year 
Balmakund got delivery of possession from 
the other rospondonts, who, as already 
pointed out, had dispossessed tho appellant 
in March 1917. Both Balmakund and bis 
mortgagors wore made parties to the 
present application. 

Before the learned Munsif who tried 
the application originally two points 
were argued. It was contended that 
sec. 144 had no application in the 
oiroumstanoes of the present case as it 
could not be contended that Balmakund 
was the representative-indnterest of the 
other two Respondents and that any rights 
which the appellant! might have as against 
the Other two respondents after their ew 
forte decree ms set aside could not be 


enforced against Baimakund who bad got 
possession of the house at a subsequent 
period in pursuance of the execution of his 
mortgage decree. The learned Munsif was 
of opinion that restitution might granted 
even against Balmakund but on tho second 
point which was raised before him which 
was one of limitation ho came to the conclu- 
sion that the appellant’s application was 
barred by limitation. It is not disputed 
that the period of limitation for an appli- 
cation of this sort is thtee years. A question 
has arisen whether it comes undei Art. 
181 or under Art. Ib2 of the Limitation 
Act and I shall deal with that point present- 
ly, but the learned Munsif came to the 
conclusion that at the plaintiff’s right to 
make the application accrued on the l8th 
June lUi7 when the ex pcwie decreo was sot 
aside and as the application was not made 
until just over four years later, hor right 
to apply was haired by limitation. 

From that docision the appellant ap- 
pealed to tho Subordinate Judge. The 
learned Subordinate Judge took a different 
view upon tho first iioint from that taken 
by the Munsif and came to the conclusion 
that no application under S. 144 could be 
made by the Appellant against Balma- 
kund. 

The learnt d Subordinate Judge ap- 
paient.y took tho viow that the Ap- 
po lanb was nove- in possession of the 
uousu m her own right but was only 
claiming to be in possession through the 
right ot another, name y, her son, and, 
theii lo.e, as far as I untiorstand his iudg- 
ment, hu arrived at the conclusion that 
the appellant was nut entitled to regain 
possession from anybody. Having arrived 
at that conclusion he thought it was un- 
necessary to deal with the question of 
limitation. In fact he says no question of 
of limitation arises when it is found that 
the petition under S. 144 of the Civil 
Procedure Code is not maintainable. 

From that decision the appellant has 
applead to this Court and the fiist question 
to be dioided is whether the application is 
maintainable against Balmakund or not. 1 
ought, perhaps, to mention that Balmakund 
obtained his possession of the bouse 
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as mortgagee from the other two Respon- 
dents and although that possession was 
obtained in execution ol a decree in his 
mortgage suit at a sale by the Court, I 
cannot «ee how that fact can givo Balma- 
kund any better rights than those which 
his moitgagors originally had When the 
ez parte decree was set aside on the 18th 
June 1917 it seems to me that the Apiiel- 
lant who before the decree was in iwsession 
of the house and living there with her 
brother had a right to be restored to the 
same position as she would have been in, if 
that decree had never been passed. 

Therefore the rights as between the 
Appellant and the Respondents JSos. 2 and 
3. the plaintiffs in the suit originally, were 
crystallised from that moment and tlie 
Appellant was entitled clearly at that time 
and within the period of limitation to be 
restored to the possession of which she had 
been wrongfully deprived under the ex- 
par ie decree of the Plaintiffs, fhe only 
question therefore which arises is whether 
Balmakund having derived his title under 
the mortgage from the Plamtilfs can sot 
up any better defence to an application 
under S. 144 than his predocossors could 
It has been argued before in thai. I>a‘- 
makund is not the representativo of the 
judgment-debtors whose property he 
purchased. 

, I myself can see no difference between 
a per' on who purchases by private treaty 
•and a person who acquires by a sale under 
fa mortgage decree property from the mort- 
gagor No authority has been citod to us 
in support of the proposition that the 
mortgagee auction -purchaser stands m any 
better position against a person in tlio place 
of the present Appellant than the mort- 
togor himself, and, in my opinion, 1 
confess I can see no reason why he should 
be treated as having any better rights than 
the person whose pioperty he has acquired 

Therefore whatever the rights may be 
that were detet mined as between tho 
Respondents Nos. 2 and i and the Res- 
pondent No. 1 in the mortgage suit, tho^e 
rights cannot, in my opinion, - eprive 
the Appellant of the rights she ac- 
quired under S. 144 to be restored to 
the some position as she was in pre- 


viou'^ly namely, m possession of the house 
when tho ex paria deotOvi was set aside on 
the i8th Juno IbI7. Asa matjor of fact 
although perhaps it is unnucio^aiy to refer 
to this for the pui poses o\ my nulgme it it 
was found when tho suit was restored and 
re-tiicd that the Kospondents Nos 3 and 3 
who wore claiming to eject tho App llant 
had no title to the house in quo-tioii, the 
title being nob in thorn bub m the Appel- 
lant's husband originally, and sn bsoqueab- 
ly in her son. 1 tUink thoieforo that 
apart from tho qu'jitlon of limitation 
which must bo consid rod presently the 
deoi‘=ion of tho learnod Subordinate Judge 
cannot stand. 

On the question of limitation it is not 
very easy for us, sitting lioio in s< oond 
appeal, to dotormino that ([uosbion. The 
facts which wore hufoio tho Munsit appear 
to some extent from his pidginont but it is 
not quite clear fiom that liow far any 
application for execution of the decree was 
made or how far that application inclmled 
a claim to b . restoted to possession of the 
property. 

The lo lined Subordinat i Jiulgi ,is I 
have alrea ly poiniel out, di'l not cl al with 
this tnab'ioi at all. Ho, hovvevor, ^euld be 
ontithxi to go into tho ovidcnoe upon this 
matter and arrive at a conclusion about it, 
an advantage which we sitting m second 
appeal have not got. Bcjfoto, however, 
Sending back the oas.i for d'’toiiiiindition 
upon bins question by tiie lower appellato 
Court w ' must be satisheJ that even upon 
tho facts so far as wo know them, the 
Appillanb r ally has a ca'je to proi^enc upon 
this part of the appeal. 

Assuming that an application under S. 144 
of tho Civil Procodiue Code is to be trea- 
ted as an application m execution, then jl 
think that there is sufKicient reason in the 
learned Munsif’s judgment to indicate that 
tho fiioliS of this case might bring it within 
tho provisions of Aib. 182 of the I imita- 
tion Act as to oxbon J th i time ul 
limi anon h von 1 the bio eo luiu thu 
(late of tho (h’cteo or oid 'r, tliat is to say, 
the onior stubbing a^ido tho cr par d ciec. 
If, on tho obhur lian 1, an app i cation unaer 
S. 144 cannot be treated as an appiica« 
tion in execution, then it is quite 
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clear that the cause of action having arisen 
on the l^th Juno 1917 and the present 
application having been presented some 
four years later tho application would bo 
barred by limitation. 

We have been loforri.d to tho case 
of Somasundaravi Pilldi v. GhohkaUn- 
g if\ Pitlai [I \ where it was laid down, 
following an earlier case of the Madras 
High Couit, that an application for 
restitution is an application for execu- 
tion under the present Civil Procedure 
Code just as it was undor tho old Procedure 
Code. In my opinion that case was proper- 
ly decided. Although an application undor 
S. 114 IS not included in O. ‘il which 
lays down tho rules of procedure m execu- 
tion cases still in substance I think that an 
application asking for lestitution in conse- 
quence of a decree having been set aside 
is iubt as much an application in execution 
of that decree as any other application 
which seeks to have the actual declarations 
in t-he decree enforced. It is true that the 
decree only deals with it in a negative 
sort of way but in fact tho result of setting 
aside a decree in lavour of one party is to 
give the othei tho ri^ht to be restored to 
the same position as ho was in before that 
decree was passed and to sot aside any 
advantage that the deoroo-holder might 
have obtained by executing the decree. 

In the present case the Appellant had 
been deprived of possession and the effect 
of seating aside that decree which gave the 
Respondents the right to possession was, to 
my mind, just the same in effect as if the 
order setting aside the decree had in the 
circumstances ordered that possession 
should be delivered to the Appellant. I 
think, therefore, that it is only right and 
proper to legard an application under 
S. 144 as an application made in execution 
of a decree. 

If 1 am right in that view, then although it 
is more than three years since tho decree was 
set aside giving rise to the present claim of 
the Appellant, still I find from the Munsif’s 
judgment that on tho 12th June 1918, that 


(1) (Idle) iO Mad. 7d0»38 1. 0. 806ap5 L. W# 


IS to say, about a year after the decree 
was set aside, an application for execu- 
tion was made by the Appellant, and we are 
told that on the same day a stay of that 
application was granted for two weeks in 
order to allow an application to the District 
Judge for tho purpose of staying this very 
execution because there was at that time 
an appeal pending to the District Judge 
from the decision in the principal suit. 

The principal suit on appeal was decided 
by the District Judge on the Uth July 
1918 And therefoie from that date one 
must take it that tho stay was removed so 
that if one deducts tho time between the 
Jst June 191H and the 13tb July 1918 
from the period allowed for bringing exe- 
cution proceedings within the meaning of 
Art. 182 of tho Limitation Act, it would 
follow that the present application having 
been made on tho 29th June 1921 was 
within three years of the time when the 
last application for execution was made 
deducting the time during which that 
application was stayed. 

Whether there was in that previous 
execution application an application for 
possession is not absolutely clear but it 
does appear from tho judgment of the 
Munsil that ^Yhon the application for 
execution was made the applicant obtained 
a pafwana for possession. Therefore one 
is entitled to assume, unless it is clearly 
shown to tho contrary, that at that time 
the Appellant was asking the Court to 
assist her by giving her possession of the 
property of which she had been deprived. 
If in fact that application was made, then 
I think it being, as I have already said, an 
application in execution and governed by 
Art. 182 of the Limitation Act, the pre- 
sent application must be regarded as in 
time. This, however, is to some extent a 
question of fact which the learned Judge 
of the lower appellate Court will have to 
consider. 

In the result we set aside the deci- 
sion of tho Subordinate Judge refusing 
tho Appellant’s application but as the 
Appellant’s right to succeed in that 
application must ^till depend upon the 
question of limitation we direct that the 
learned Subordinate Judge before finally 
disposing of the appeal to ooosidet 
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the question of limitation and come to a 
decision thereon in the li^^ht of the facts 
already before him. For this purpose he 
will be entitled of course to consider any 
orders iit the case that have been made 
and that appear in the order sheet in the 
Court records or in the record before Viini. 
The costs of this appeal will be j^overned 
by the final decision of the lower appellate 
Court. 

Jwala Prasad J. — I agree to the order 
proposed. 

Case remanded. 
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Mulliok and Kulwant Sahay, JJ. 

Ishan Chandra Kundu and another — 
Appellants. 

V. 

Nilratan Adihari and others.— 
Respondents. 

Mis. Ap. Nos. 18n, 192, and 204 of 19 n 
decided on 21st March 1923 from an order 
of Sub. J., Purulia, dated the 22nd August 

1931. 

{a) Civil P 0. 0. 32, H. 7— mode 
of praniing-^No epecial form is n^cfstarv-Th'^ugh 
leave of Court »■ not expre^slu reeordfd^ decree is 
no< a nullity and cannot be ohjecttd to in {xemiton. 

In ordee to attract the proviaiona of Ordar 
XXXII, rule 7 it ia enough to ahow that the 
attention of the Oonrt was direotly called to the 
fact that a minor was a pirty to the oompromiae 
and that the leave of the Court waa obtained on 
petition oc in some way not open to doubt. No 
paitioolar formula ia neoeaeary to be used by the 
Court in order to grant the leave and when Itia 
ahown that an application waa made by the guar- 
dian to the Court asking for . leave to enter into 
the oompromiee and the Court makes a note of 
that applioaiion and passes a decree in terms of 
the oompromipe, it mnsf be held that the leave 
of the Court was erpressly recorded within 0 82 
R.’7 of the Code. (8 P. L. J. X90 Dist ; 28 All. 686 
P. 0. Poll). 

Aeanming that the leave of the Court was not 
expressly recorded that would not make the decree 
a nullity, U would only make the decree voi- 
dable at the option of the minor and so long as it 
is not avoided in a prop^’t proceedings, no objec- 
tion can bo taken in the cxeout’on proceedings aa 
regards the validity thereof, (26 B. 109 Ref), 

[P. 877,0. 2; P.878 0. 1.1 

lb) Civil P. a. S. 34, B. 6— Afor(a«d« cow»- 

pfomfied and final decree pasud hv content without 
a preliminary decree -^Decree it valid. 


Where the ooittpromiae petition npon which 
the deorae in a mortgage suit was male, expressly 
stated that the decree will be oonsidefed aa final 
and absolute. 

Held that it is always open to the parties to a 
litigation to waive a p^irtioalar ptooedute and to 
agree to final decree being p.«ased without a preli- 
minary djeoree being passed in. the first Inatanoe. 
A consent decree, direotlog payment by im^tAl. 
ments, is a perfectly valid decree anl It is not 
covered by order XXXIV, rule, 4 and therefore 
it ia not neoeaeary to make a final det^ree under 
rule 6 of the aaid order. (10 0. D, J. 91 Ref ) 

[? 378; 0. 1] 

(c) Contract Act, S. 62-Neto con fact. . 

A oompromise decree passed ia the aiiH based 
on a mortgage, does not create a new eontraot. 
46 0. 76 and 19 C W. N. 129‘< Diet. 

Bose ami C. 0. D^3'-for Apyellants 
(in 188) 

B. N. Mitra—iot Appollants (in 1^02) 

P. G. Pai und P, K, Mulcerjee-^^\or Ap- 
pellants (in 204). 

N. C. .S*nHa and A. B. Mukerfee — for 
Respondents in all appeals. ^ 

Kulwant Sahay, J. — Those are three 
appeals by the judgraent-debtors !%gi\inst 
two orders of the Subordinate Judge of 
Purulia dated the 22nd August 1921, 
disallowing their ohiections to the execu- 
tion of a decree. The decree under execu- 
tion was passed on the basis of a mortgage 
bond, dated the 4th of October 1909, 
executed by Deni Madhava Kundu, Dina 
Nath Kundu and Ishan Chandra Kundu 
for a principal amount of Rs 31,518/12/-, 
carrying interest at Rs. 7/8/- per cent per 
annum, and the properties mortgaged 
were the raiyati holdings of the mrrbgagors. 
A suit upon the basis of the above mort- 
gage was brougVit in the year 1919, against 
the three mortgagors who wore defendants 
1 to 3 in the suit and against Snrja Kant, 
De who was impleaded as defendant No. 
4 on the ‘allegation of his being a Subse- 
quent mortgagee. The defendant No. 1 « 
Deni Madhava Kundu, died after the 
institution of the suit, and his three sons 
Atul Chandra Kundu, Gokhul Chandra 
Kundu and Lalit Mohan Kundu were 
substituted in his place, Lalit Mohan 
Kundu was a minor and Babu Gokhul 
Chandra Ghosal, Pleader’., was appointed 
as his guardian-ad-Zii«m. 

The defendant No. 4, Surja Kant Do, 
was also a minor and he was represented 
in the suit by bis saather. Srimat 
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Kishori Mohan Dasi, as bilr^' guardian ad 
litem. 'PI 16 defendants 1,2 and 3 died a 
writtoa ^'Ufc.Mnent, but no wntbun state- 
ment w.i . tiled on behalf of the defendant 
No. 4 al<i hough timo was once taken by 
bis gu.udijin for the piupose. After vari- 
ous a* I Jf^uniuijix Is, the ca^e wa" tak'in up 
on thoSLsli of Match, 1920, wh.-n the de- 
fonddutt lileil au apphuition praying foi 
timo, as a talk of compiomiso was going 
on, and tho Court ad]ouin^*d bho caso to 
the n('xt day with the dirocbion that if the 
dispute was nob settled amicably, the 
parties must be ready to go on with the 
ease. 

On the next Jay t. e., on tho ist of April 
1920, tho plaintiffs and tho defendivnts 
other than tho defendant No. 4 filed a 
petition of compromise and i3abu (^okhul 
Chandiii Ohosal the guardian ad htenb of 
the minoi ilofendant Lalit Mohan Knndu 
filed an application foe poimisdon to com- 
pjomi'^e tho case on behalf of tho minoi. 
Ther * was no appearance on behalf of the 
dofcn.lint No. 4; the Court <xammud one 
witn SI and deoieol bho suit on compro- 
mise ai against the defendants 2 and 3 and 
the hens 01 the defondant No 1, and ex- 
;arr as against tho defendant No. 4. 

Tho to: ms of the oompiomiso were that 
tho suit was decreed for tho total amount 
of U"- 32,54.. 18/-, payable in 12 annual 

instalments fiom 1127 to 1328 B. S. and 
it wa’ provided that if any iDsbalment be 
in dciauh the amount oi all the instal- 
ments will he considoiod as m default, aud 
the pUlniiiif^ will be entitled to realize tho 
deorotil amount i. n. tlic entire amount, 
with mt irost at 6 per cent per annum by 
oxooutivi.i of till decro:, and the sale of the 
mortga«.o i property It was di*clared also 
tha*i the mortgaged propjity will stand 
pledged tor the satisfaction of tho decretal 
amount, and the dejr 00 will be considered 
as fina’ aiii ab olute No payment was 
made, aud the decree- holder applied for 
oxoculion Of the decree whereupon two poti- 
tuins of objocbioiis were filed under section 
47 of tho Code of Civil Procedure ; one on 
behalf of d' fondants and 3 and the heirs 
of the deceased defendant No. 1; and an- 
other cn behalf of defendant No. 4. 

The principal objections raised by 


miiBATAN (Kulwant Sahay, J.) 1923 

the defendants were (1.) that there was no 
valid decree agtffist the minor Lalit Mohan 
Kundii as tUeie was no permission granted 
by the Court to his guardian-ad-iitew to 
enter into the compromise on w;hioh the 
decree was made, ( < ) that the decree 
under execution being a mortgage decree 
could not 1)0 executed unless a final decree 
was passed, and (3 J that the properties 
sought to be sold being part of raiyati 
holdings could not be sold under the 
provisions of sections 46 and 47 of the Chota 
Nagpur Tenancy Act. A further objection 
Was taken by the defendant No. 4 to the 
effect that the execution could not x)roceed 
as no notice under Order XXI, rule 22 of 
the Civil Procedure Code was served upon 
him ; the execution petition having been 
tiled more than a year after the date of tho 
decree. 

The learned Subordinate Judge has 
di‘^llowed all the objections except the last 
objection of the defeojdant No. 4, namely, 
that the execution could not proceed for 
want of *a’ notice under Order XXI, rule 22 
of the Civil Procedure Code Three 
appeals have been preferred against the 
orders of the Subordinate Judge. Appeal 
No. 204 is on behalf of Lalit Mohan 
Kundii, the minor judgment-debtor; appeal 
No 188 IS by the adult judgment-debtor, 
appeal No. 192 is by the defendant No. 4, 
tlie subsequent mortgagee. 

As tegards the first objection, it is argued 
by the Learned Vakil for tho appellant that 
bho compromise decree cannot be executed 
as against the minor Lalit Mohan Kundu 
m as much as the provisions of Order 
XXXII, rule 7 of tho Code of Civil Proce- 
dure were not complied with and no leave 
of the Court was granted to the guardian to 
enter into the compromise on behalf of the 
minor, and in support of his argument he 
has relied upon a number of rulings of the 
Privy Council as well as of the various 
High Courts. 

He argues that the decree, in so far as 
the minor is concerned, is a nullity and is 
incapable of execution. From the 
documents on the record, it is true that it 
does not appear that any order was recorded 
in the order-sheet granting leave to the 
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guardian to enter into the oompromise 
on bohalf of the minor, but the fact that tho 
attention of the Court was expressly 
directed to the fact that there was a minor 
oonoerned and that the compromise was 
being entered into on his behalf, is evident 
from the order of the 1st of April 1920, 
whore it is expressly stated that the guard- 
ian of the minor defendant appli’^d for 
permission to compromise the case on 
behalf of the minor and there can bo no 
doubt that the Court did apply its mind 
and sanction the compromise on bolialf 
of the minor. 

Reliance has been placed by the learned 
vakil for the appellant on the case of Bam- 
gu am Sahu v. Du^ga Vraiai 11) where it 
has been held by this Ciourt that it cannot 
be inferred that the Court has under 
Order XXXII, rule 7 of the Code of Civil 
Procedure sanctioned a compromise from 
the mere fact that the petition of compro- 
mise gave notice to the i ourt that the in- 
terest of the minor parties was intended to 
be affected by the compromise and that tho 
Court passed a decree in aocordanoi*. with 
the compromise. In that case a suit had 
been brought by one Gaya Prasad on his 
own behalf and on behalf of his minor 
sons for partition of joint family properties. 

That suit resulted in a consent decree 
passed on a petition of compromise hied 
by Gaya Prasad, Subsequently another 
suit was brought by the minors for a parti- 
tion of the same joint family properties 
ignoring the previous consent decree, and 
one of the questions raised was whoth»)r 
the previous consent decree operated 
as a bar to the plaintiff’s riglit to 
maintain the subsequent suit. Their 
Lordships on a reference to the peti- 
tion of compromise hied in the suit 
and the entire evidence on the record came 
to the conclusion that there was nothing 
in the petition to suggest that the minors 
were parties to the compromise. 

No doubt the compromise affected the 
interests of the minors but as they were not 
parties to the compromise petition, the 
Court would not be called upon to exorcise 
its judgment on the question whether the 
oompromsie was for their benefit . No 

(1) A. I. R, 1921 Pai U. 
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leave was for by the guardian ad 

liitm to enter Into the compromise on be- 
half of the minors and their Lordships were 
of opinion that the attention of the Court 
was not directed to the fact that there were 
minors whose interests wore being affected 
by the compromise, and that the Court did 
not apply its mind as to whether or not 
the compromise was for the benefit of the 
minors. 

d'hoir Lordships on the evidence in that 
case came to the express finding that theio 
was evidence on the record suggesting an 
inference that the Court never intended to 
exorcise its judgment on the question 
whether the settlement was for the benefit 
of the minor and under those circumstances 
it was held that the compromise decree 
was nob binding on the minors. 

In the pr-‘sent case before us, it is clear 
from the order sheet that tho attention of 
the Court was expressly drawn to the fact 
that tho compromise was being effected ^on 
behalf of the minors inasmuch as a petition 
for loavo bo enter into the compromise was 
filed by the guardian and noted by tho 
Judge. In order to attract blie provisions of 
Order XXXII, rule 7 of the Code of Civil 
Procedur(\ it is enough to show that the 
attention of the Court was directly called 
to the fact that a minor was a party to the 
compromise and tiiab thi leave of tho Court 
was obtained on petition or in some way 
not open to doubt No particular foimiula 
is ncce .iary to be used iiy the Court in 
order to grant the leave and when it i'-' 
shown that an application was male by the 
guardian to the Court askin',*, for leave to 
enter into the compromise and tho Court 
makes a note of that .ipxilicabion and passes 
a decree in terms of the compromise, it 
must be held that the leave of the Court 
was expressly recoided within the moaning 
of Order XXXII, rule 7 of the Code. 

This was the principle laid down by 
their Lordships of the Privy Council in the 
case of Man^har Lai v. Jadun,ath Singh (21, 
and the case now before us comes directly 
within the principles so laid down. 

fai (1906) 28 All. m~n i. a. ns-s 
Ij. B 489-4 0. L. J. 8=10 0. W. N. 803=0 0. 
a 919=tiM. L. T. ai0ssl6 M. L J Q9l=8 A. 

c, J. no (p. 0.). 
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Then, in the next place, ik 1 b feo be nobed 
that assuming bhab the le^ve o( the Courb 
was nob expressly recorded bhab would nob 
make bhe di'.cree a nulliby. Ib would only 
make bhe decree voidable at bho opbion of 
che minor and so long as ib is nob avoided 
in a proper proceeding, no objection can be 
taken in the execution proceedings as 
regards bhe validity thereof. Reference may 
be made in this connection bo bhe case of 
VtrupakiXapfa v. Skidapra (3). 

The second objection raised on behalf of 
the appellant is bhab the deoroo under 
execution being a mortgage decree it could 
nob be executed unless it was made absolute 
and a final deorce for sale was passed. As 
I have already stated, bhe compromise 
petition upon which' the decree was made 
expressly statod that the decree will be 
considered as final and absolute [vule para. 
4 of the petition dated the 1st of April 
1920). 

c 

The suit was no doubt a mortgage suit 
and had there been no compromise the 
ordinary proc(3duro laid down in Order 
XK.XIV, Civil Procedure Code, would have 
been followed and a preliminary decree 
ought in the first instance bo have been 
passed, and in that case it would be neces- 
sary to make a final decree at a subsequent 
stage. Bub this is a more rule of procedure 
and it is always open bo bhe parties to a 
litigation to waive a particular procedure 
and to agree to a final decree being passed 
without a preliminary decree being i)ass 0 d 
in the first instance A consent decree, 
directing payment by instalments, is a 
perfectly valid decree and ib is not covered 
by Order XXXIV, rule 4 of the Civil 
Procedure Code, and therefore it is not 
necessary bo make a final decree under 
rule 5 of the said order. 

This view is supported by bhe judgment 
of their Lordships of the Calcutta High 
Court in the case of B^'ch i ^mgh v. Bechu- 
ram Bahu (4). Reference may aLo be 
made in this connection to the case 


(B) (1934) If) Bom. Bom. h R. 6^6. 

(4) (1909) 10 0. Ii. J. 9l=al I. 0. 677, 


of Arunhati Kuman v. Bam Niranjan 
Marwan (6) In my opinion, there is no 
substance in this objection and the learned 
Subordinate Judge was right in disallowing 
the same. 

The third objection is based on the 
provisions of sections 46 and 47 of the 
Chota, Nagpur Tenancy Act. Now, bhe 
mortgage in suit is dated the 4bb October 
1909. The Chota Nagpur Tenancy Act 
was introduced in the district of Manbhum 
in December 190'^, and therefore the mort- 
gage of October 1909 was not affected by 
bhe provisions of sections 46 and 47 of the 
Chota Nagpur Tenancy Aot. 

Bub. it is argued that the compromise 
was effected at a time when the Act was 
in force and it was by bhe compromise that 
the property now sought to bo sold was 
mortgaged, and the present sale is based 
on the contract enterel into in bhe com- 
promise petition of the 1st of April 1920. 
This argument proceeds on the assumption 
that the compromise was in effect a fresh 
contract which was the origin of the rights 
between the parties, and although it came 
into existence in consequence ot bhe mort- 
gage of 1909 v ^t for the purpos i of enforce- 
ment and for the purpose of bhe application 
of sections 46 and 47 of the Chota Nagpur 
Tenancy Act, this fresh contract must be 
taken to be the transaction between the 
parties whicli was the foundation of theii 
rights Reliance has been placed by the 
learned Counsel on the case of Nara van 
Gane<ih Ghaiat'^. v. J ali Bam f6) and 
Ku<iodhaj BhaUa v. Brojo Mohan 
Bhakta (7). 

But those cases have no application 
to the facts of the present case. In 
the first case it was held on a conside- 
ration of the facts of that case and on an 
interpretation of the conciliation av ard 
that the original mortgages and the decree 
based thereon were extinguished by 
the subsequent award which was duly 


*5) (1920) 2 P.Tj.T. 98=B8 I 0. 299. 

(61 1918) 46 Oil. 76-45 I A. 179 =--24 M. L. 
T. 845-14 N. h R. 166 -28 G.li J. 947=:(1918) 
M >W N. 836^28 0. W. N. 297=48 I, 0. 141=21 
Bom ti. R.68 (P 0.) 

(7) (1916) 43 Oal. 217=11 I, 0. 13=19 0 W. 
N. 1228 
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regi‘stered and v^hich had febe samo logal 
effect} as an entirely fiesh ooniraot. In the 
second case all that was held was that a 
contract of parties is none-the-lesg a con- 
tract because there is superadded to it the 
command of a Judge;** Here there was no 
fresh contract in the year 1920. 

The suit was based on tbo mortgage of 
1909, and the decree was passed on the 
basis of that moitgage. On a true con- 
struction of the petition of compromise it 
cannot be held that a fresh contract of 
mortgage was entered into between tho 
parties m 1 920. What was intended was 
that the original mortgage of 1909 will 
stand; only payment was to be made by 
instalments as agreed to between the 
parties. In this view of the case, sections 
46 and 47 of the Chota Nagpur Fonancy 
Act have no application to the facts of the 
present case. 

The objections taken by the defendant 
No. 4 (who is the appellant in appeal 
No, 192] in tho Court below, woie, hrst, that 
the decree could not be executed as no 
hnal decree in the mortgage suit had been 
made against him and that tho execution 
could not proceed as no notice under Order 
XXI, rule had been served on him. As 
regards the objection of there being no final 
decree it has already been held that the 
decree in execution is itself a final decree 
and no fresh final decree was necessary to 
be passed. The other objection, as regards 
the want of notice under Order XXI, rule 
22 has been allowed by the Court below. 

In this Court a fresh objection was sought 
to be taken on behalf of this appellant to 
the effect that as he was not a party lo 
the compromise petition no final decree 
could be passed against him, That may 
b© so, but the decree as it stands is a final 
decree. It may be bad in law so far as he 
is concerned, but so long as it is not set 
aside in a proper proceeding, this defend- 
ant cannot be allowed to take the objec- 
tion in the execution proceedings, and his 
objection taken for the first time here in 
appeal cannot be entertained. 

The result is that all the three appeals 
must be dismissed with costs. 


Mul'ick, J,: — I agree. In my opinion 
the Subordinate Judge did not violate the 
provisions of Order XXXI I, rule 7 of the 
Civil Procedure Code. The leave of the 
Court has been expressly recorded in the 
proceedings although there are no words 
expressly stating that the guaidian is the 
grantee of such leave. Manohur Lai v. 
Jadu Fath ::>ingh (2] was decided in 1906, 
that IS to say two yeais before the present 
Civil Procedure Code came into operation, 
and in my opinion the Code did not make 
any alboiation in the law as interpreted by 
their Lordships of the Judicial Committee 
in that case. Their Lordships observed 
that there ought to bo evidence that the 
attention of tho Court was directly called 
bo the fact that a minor was a party bo the 
compromise and it ought to be shown by an 
order or petition or in some way not open 
to doubt that the leave of the Court was 
obtained. In the present case it has been 
shown in a manner nob open to doubt that 
the leave of the Court was obtained. 


I am further of opinion that even if the 
decree is bad on the ground that the leave 
of the Court was not taken, it is not a 
nullity and that it can only be avoided by a 
pioperly constituted proceeding, lb cannot 
bo called in question by way of objection 
bo any proceeding taken in execution of it. 


\V ibh regard to the objection that the 
decree is a nullity because it was not made 
in accordance with the provision of Order 
XXXIV of the Civil Procedure Code, in my 
opinion it was open to the parties to dis- 
pense with a preliminary decree ; the 
making of a final decree payable in instal- 
ments was nob illegal much less was it a 
nullity and in any event .such a decree 
could not be challenged in execution 
proceedings. 

AppeaU di mmed. 
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RAMOflABAN V. 8HEO DUMA (Dawson-MiUur, C. J.) 


" A. I. R. i923, Piitaa 380. 

DAWSON-MlIiLER, 0. J., AND 
Boss, J. 

Bamcharan Singh — Defendant)- Appellant 

V. 

Sheo Dutla Plaintiff- Respond- 

ent. 

S. A. No. 761 of 1920, decided on 7th 
Nov,, 1922, from a decision of J. C., of 
Chota Nagpur, dated 14th June, 1920. 

Gourt Fsoi 4c<, S 7 (xi) {cci^Ttnant holding 
against landlorcJi tot/i— Suii to 6j6ci is governed 
by section, 

Ths vrocd Heaani' usei in oUuBe (zi) (cc) Beema 
to luolude a peiiga to '^hoin the dcsotipuon 
'Wou'd apply immediately befoce the oommaaea* 
meat ot tba suit but whose teoaaoy has tetmiuated 
cutitliog the landlord to eject him. A tenaet. who 
waa the ihtkadar and whose thikadan inteceat 
has expired but who retasea to quit, whatever 
the reason may be, oomes withm the clause tcc) 
ot p^tagcaph Cti)o! Ibo an « that eeation 

applies where in cuo^ circurastaaoeB thp landlord 
brings a suit to eject him. iP. S81, Gs. 1 & 2.J 

Banhm ChiAnd a Ve - for Appellant. 

dheonandan Bai —for Respondent. 

Dawson-Miller, C. J:-- This is an 
appeal on bebali of tbo defendants fiom a 
decision of the Judicial Commissioner of 
Chota Nagpur, dated the 14th June, 1920 
affirming a decision of the Munsif of 
Chatra. 

The respondents aie the jagirdars of 
mauza Kedli Khurd. The appellant 
Ramcharan Singh was until lust 
befoie the date of this suit the ihikadar ol 
tho mikuzih The suit was instituted in 
1917 to eject the defendant on the expiry 
of his lease. Several defences were set up 
by tbo appellant, the main one being 
that his interest had not terminated but 
was a permanent inteiest created by the 
predecessors of the plaintiffs It is nob 
disputed that the plaintiffs who are the res- 
pondents before us were the owners of 
the property and it is not disputed 
that the appellant was the ihika ar. 
The only question between them with 
regard to that part of the case was 
whether the appellant had a perma- 
nent interest or merely a temporary 
interest which expired, as the res- 
pondents say, shortly before the institu- 
tion of the suit. In addition to the 
main defence which was decided in 


favour of the respondents by both the 
Munsif and the Judicial Commissioner on 
appeal, whose decision on that point is not 
now questioned, the appellant raised a 
question which went to the jurisdiction of 
the Munsif to try the^uit. In hling their 
plaint the respondents treated the case as 
one governed by section 7, paragraph (xi), 
clause (cc) of the ^ Court Fees Act, namely, 
a case for the recovery of immoveable pro- 
perty from a tenant including a tenant 
holding over after the determination of the 
tenancy. The court -fee payable in such a 
case is the amount of the rent of tho pro- 
perty in cuit payable for the year before 
the presentation of the plaint. Acting 
upon that they valued the suit at Rs. 300 
which was one year’s rent and treated it as 
a suit in which the Munsif had jurisdiction. 

The appellant questioned that course and 
said that the case was not governed by 
paragraph f XI j ol section 7 bub came under 
one of ihe earlier paragraphs of the same 
section, namely, paragraph i,v), clause ic) 
or (d) and that it ought to be either fifteen 
times the net profits or the market value of 
the property m suit. Before us to-day 
it has been contended that tho proper 
valuation for the purposes of jurisdiction 
ought to be tho market value of the pro- 
perty and that if the market value is 
ascertained it will appear that the suit is 
one which ought to be valued at something 
over Rs. 1,000, the limit of the jurisdiction 
of the Munsif, and, therefore, the suit 
ought not to have been tried by the Munsif 
and ought to be dismissed as being without 
jurisdiction. 

The first question to determine, and if 
that is decided in favour of the respondents 
it puts an end to this appeal, is whether 
the case is covered by paragraph (xi) of 
section 7 of the Court-Foes Act. That 
paragraph in so far as it is material for the 
purposes of this case reads as follows : — 

“ 7. The amount of fee payable under 
this Act in the suits next her inafber 
mentioned shall be computed as follows ; — 

(xi) In the following suits between 
landlord and tenant : - 

(co) for the recovery of immoveable 
property from a tenant, including a 
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tenant holding over after the deter- 
mination o£ a taenanoy ; 

According to the amount ol the lont oi 
the immoveable property to ^hioh the suit 
refers, payable for the year next before the 
date of presenting tb# plaint.'* 

The appellant’s contention is that in the 
present case he is not, upon the hndings of 
the lower Court, a tenant at all, and that, 
his teoanoy having m fact terminated be- 
fore the institution of the suit, he is no 
more than a trespasser and the suit should 
have been valued for the purposes of juris- 
diction as in other cases where a person 
seeks to recover immoveable property, 
namely, the market value of the property. 
It is quite clear, to my mind, £iom reading 
the paragraph to which 1 have lef eired, that 
it relates to suits lor the recovery of im" 
moveable property from a person who has 
been a tenant but whose tenancy has ex- 
pired and he is holding over even against 
the will of his landlord because, as pointed 
out by the learned Judicial Commissionor, it 
cannot bo assumed that the clause only 
refers to oases where the tenant is holding 
over with the consent of his landlord. 

It can hardly be expected that provision 
would be made for cases ot a suit for 
ejectment where the landlord really is 
oonsenting to the tenant lemaining on. 
If be IS ouni'enting to the tenant remain- 
ing and holding over, then it is baldly 
likely that he would bring a suit, so that 
one is driven to the conclusion that this 
clause at ail events relates bo some oases 
in which the tenancy has in fact come to 
an end and the landlord is entitled to re- 
enter. 

Once one arrives at that conclusion 1 
cannot help thinking that the clause was 
intended to reter to all cases where the 
landlord seeks to recover the property from 
a person who has been his tenant and whoso 
tenancy has come to an end or where the 
landlord by reason of some breach of co- 
venant is entitled to re-enter. The word 
'tenant* as theie used seems to me to include 
a person to whom the description would 
apply immediately before the com- 
mencement of the suit but whose 
tenancy has terminated entitling the 
landlord to eject him. If the section 
applies only to oases where the defendant 
is still the tenant of the landlord it is 
ilffi^t to QoneolTe Miy case to which the 


section would apply <.'Xoept where the 
landlord is entitled to re-enter by reason of 
a breach of covt^nant or to oases wh* re the 
landlord must necessarily fail. 

The majority of oases in which a suit to 
eject a tenant is brought are oases where 
the tenancy has teiminated and the tenant 
refuses to quit and 1 oonsidoi that the 
word 'tenant* as used in the section was 
intended to oovoi such oases. In my view 
the oiroumstanoes of the present case, 
namely, a tenant who was the ikikadar 
and whoso i hikadan interest has expired 
but who refuses to quit, whatever the rea- 
son may be, comes within the clause [ooi 
of paragraph (ajtJ of the section, and that 
section applies where in such oiioum- 
stanoes the landlord brings a suit to eject 
him. 

For thebe reasons 1 think that the de- 
cisions both of the trial Ooiirb and of the 
learned Judicial Gominissioner on appeal 
were ii^ht and ought to alHimed aeJ 
the apptal tnsmissed with costs 

Koct, J. : I agree. ^ 

fhsmiJised, 

A. i. R Patna dSl. 

Dawson MifibLB, 0. J. am> 
MUIiLlCK, J. 

May und others Defendants - 
Appellants. 

V 

iiaj^ Kalan nd Stnyh a id oihen — 
Plaiatihs Respondents. 

S. A. No. bju of deoided on 27tb 
July, Ab22, from a decision of Sub. J., 
Monghyr, dated X6th June, Lo20. 

Cttft P,C ,u 9, N. 9— Agipitcabon und^r B, T. 
Aei~-^8, 15B ti Hfft a tuit’-O. 0, li. 9 not apply 
•— 2’. Act, 8. 168. 

Tbs salt wai iDBtituted in 1919 by ibo plain- 
liffd as lasdlordB against tbe defendants as taBaotfl 
claiming oomponsatioa lot ooonpatloa oi oeitain 
land fox the last tbtee years and a determination 
ol the sanoal amount of rent payable by the 
tenanifi. iba only queetion in the appeal was 
wbetber ibe suit for asseaeing the rent at a 
oettaiB zaiQ aueozding to the satate ot the land 
was l aired by reason oi Order IX, rule 9. it appe- 
ared that a claim ior a8eis<imeBt ol rent wae pee- 
ieexed by the Bemg piamtifle against the same 
deteBdanw in reepect oi the same laod in tbe year 
1915. That application failed tor detaoU and wai 
diBiniBfied. 

Beidt the rule applies only to the oaae 
ol suitflMid the ciliil Bought In the present 
oese in so let as it ii loi peit le&t it eleedy 
ao^a iblief wUeh ie hassed by eny pMvIomi 
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ftsit for past rant in the year 1916 and in bo far 
as the relief sought im for aBsasgtnont of fair 
rent in a oase where no rent has been paid 
previouely it is not a suit at all an applioitton 
undac section 15B, clearly oannob be regarded -ae 
'A sms Within the meaning of Order IX, rule 9. 
(18 C. W. N. 466 Ret.) [P. 882, G 1 ; P. 884, 0. 1] 


Kulwo^nt Sahay and Santa Prasad -for 
Appellants. 

G. C. Das for Bespondcnt'^. 

Dawson Miller, . J. : Tiiis is an 
appeal brongUt on behalf of the defendants 
against a decision, of fche Subordinate 
Judge of Monghyr affiiming with slight 
modifications the decree of the Munsif. 
/Phe suit was instituted in 1919 by the 
plaintiffs as landlords against the defend- 
ants as tenants, claiming compensation 
for occupation oi certain land for the last 
three years and a determination of the 
annual amount of tent iiayablo by the 
tenants. The only question which arises 
in Ihis appeal is whether the decree of the 
lower appellate Court assessing tbo rent 
at a certain rate according to the nature ol 
the different plots of lands is barred by 
reason of Order IK, rule 9, of tUo Civil 
Procedure Code. 


I It appears that a claim foi the ass^.ss- 
ment of rent was preferred by the same 
plaintiffs against the same defendants m 
respect of the same land in the year l'U5. 
That application failed for default and was 
dismissed. The defendants contmd that 
under the provisions of Order IX, rule 9, 
the previous suit having been dismissed 
under rule 8 of that Order, the plaintiffs 
are precluded from bringing a fresh suit in 
respect of the same cause of action. The 
question which we have to determine m 
the present appeal is whether Order IX, 
rule 9, applies to a case like the present at 
all. The rule applies only to the case of 
suits, and the relief sought in the present 
instance in so far as it is for past rent is 
clearly not a relief which is barred by any 
previous suit for past rent in the year 
1915 and that indeed is not suggested. 

In so far as the relief sought is for 
assessment of fair rent in a case 
where no rent has been paid previ' 


ously or where no rent has been agreed 
previously it is not a suit at all. The 
oniy provision for asserting a claim of that 
sort is under section 168 of the Bengal 
Tenancy Act which provides that the 
Court having 3urisdi<)ition to determine a 
suit for the possession of land may on the 
application of either the landlord or the 
tenant determine certain matters, amongst 
others the rent payable by the tenant at 
the time of the application. 

But for that section the plaintiffs would 
have no cause of action at all. They would 
certainly have no light to bring a suit for 
the assessment of rent merely on the ground 
that the tenant was in possession and that 
no agreement bad been come to between 
him and the landlord as to the proper 
amount of rent payable. That must 
primarily be a matter of contract between 
tbo parties and no Court will make a 
contract for the parties or give enforcement 
to a contract which has not in fact been 
mado be tween parties. But under the 
special provisions of st^ction 158 of the 
Bengal Tenancy Act, the plaintiffs have a 
light in such a case to apply for assessment 
of rent. Therofori} in so fai as the matters 
now under appeal concern, merely an 
application under section 168 of the Bengal 
Tenancy Act they clearly cannot be re- 
garded as a suit within the meaning of 
Order IX, rule 9. 

It is contended, however, on behalf of 
the appellants that section 158 of the 
Bengal Tenancy Act has no application in 
the particular circumstances of the present 
case. It is said that that section at the 
most only applies to cases where the land- 
lord asks that it may be determined what 
is the rent payable by the tenant at the 
time of the application and therefore if 
there is already in existence an agreement 
between the parties as to the rent payable 
the Court has no power to disregard that 
agreement and make a new agreement for 
the parties even if it considers that the 
rent payable is not fair and equitable, be- 
cause that would be in fact enhancing the 
rent which the Court has no right to do 
under section 158. 

I entirely agree that if there is already in 
existence an agreement between the par- 
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ties as to the amount payable the Court in 
an application like the present has only to 
consider what was the amount payable 
under that agreement and cannot substitute 
therefor some other amount even if it 
should think that that would be more 
equitable. If,ihowever, it should turn out 
that there is in tact no agreement between 
the parties as to the amount o! rent pay- 
able, then I think that the case is governed 
by the decision in Barhamdutt v. 

Krishna Sakai (ij where it was laid down 
that in such a case, that is to say, where 
there is no existing agreement between 
the parties, the Court has power under 
section 168 (1) (d) to ascertain, in the ab- 
sence of such agreement, what is the proper 
rent payable and to determine that under 
the provisions of the section. In the pre- 
sent case the defendants say that it is 
shown by the evidence that there was in 
fact an agreement between the parties to 
pay rent for the land in suit upon tho sami'. 
basis as they had previously held the lands. 

It appears that some years ago in the 
year I8y6, the landlords obtained a deoroo 
for rent against the defendants or their 
predecessors and having put up the land 
for sale purchased it themselves. Some 
time later the dofenlants applied for a 
fresh settlement and they were in fact 
settled on the land by tho plaintitTs, and 
their contention is that at that time the 
agreement between themselves and tho 
plain til fs was that they should pay th(’ 
rent which they had previously paid vvh^ u 
they had foimerly held thn lands. 

If that oas^ could he made out I entiiely 
agree that the only function of tHo ( Join t 
could bn to ascertain what the previous 
rent was but it seems to mo that in 
the judgment of the lower appellate 
Court there is a distinct finding that 
there was no such agreement as tl^t 
contended for. First of all the recoid- 
of-rights whioh was finally published 
in the year 1908 after the defendants 
were re-settled on the lands records this 
land as belagan kabiL iagxm whioh means 
that no rent has been settled for the land 
but it is the class of land for which 
rent is assessable. 

(1) (19W) IS OaI W, N. 486=80 f. Q 910.“^ 


P«tiyi 888 

The presumption, therefore, was that no 
rent had been settled between the parties 
for this land and, therefore, when tho mat- 
ter was before the trial Court and again be- 
fore the Subordinate Judge on appeal they 
had to consider whether the evidence 
called by the parties was sufficient to 
rebut that presumption. Tho conclusion 
they oamo to was that the presumption 
hail not been rebutted and that the land 
was in fact, as recorded in the record -of - 
rights, Jeabil lag(m. The suggestion put 
forward by the defendants was that they 
had approached the plaintiff’s manager and 
that he had offered them the land upon 
paying a nalami of Rs 600 at the old 
rental and issued a pa^wana to that effect, 
tho terms bring that the lands were to be 
settled at the old rental, 4i bighas at a 
naqdi lontal and tho ‘remainder on a 
produce rent and that tho defendants were 
to execute a kabuliat in respect of the 
sottlomont Tho evidence showed that the 
defendants never did execute a l^ab thai in 
respect of this land and it further shows 
that they never did in fact pay a saUmi 
of Rs. 500, although they paid a sum of 
Rs. 950 and they <;ay that they agreed to 
pay tho rest by instahnonts, but there is 
no evidence that it was over paid, 
luirther there was no evidence at all 
to indicate that the d 'fondants have 
accepted th-i terms put forward by the 
managei in the paricana or agreed to pay 
the rental which was offered to them and 
in fact, fTi}m that day to this as far as 
the cvidi'nce goes they have never paid 
any rent at ;i.ll and tbero has been a 
dispute going on between the parties as to 
the exact amount of rent payable. In 
thfSo circumstances tho Judge, even if 
we had any power to interfere with his 
finding, was perfectly justified in arriving 
at the conclusion that tho reoord-of- rights 
bad not been lelnithed. 

He thereforo, found in favour of the 
plaintiffs and asse^ised the land as I have 
already said at various rates as being the 
rent payable at the time of the application. 

In my opinion the appellants* contention 
fails and this appeal should be dismissed 
with costs.- 

MulUck, J.: -I agree. So far as 
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^he claim for an assessment oi fair and 


i equitable rent is concerned the plaint 
[must be treated as an application under 
•section IS'- of the iiengal Tenancy Act 
and the present piocoedinj; is not barietl 
under the provisions of Order IX, rule 9, 
of tho Civil Procedure C’ode which is only 
applicable to suit 

AppeaC dismissed. 

I I R. 1923 Patna 384. 

Adami Dab, ilJ 

JUinendr'i Naih ijitosk — Decree-holdor- 
Appellant 

Y. 

Kumar Jogendra Namn Stnha Judg- 
ment-debtor Respondent. 

A. A. O. No. tfof 192 ^ decided on 7th 
November, lh22, from an order of the Dt. 
J. of Santal Farganas, dated 29th Sop. 
1921. 

Litniiaiim A^U l^^i^Siap^in-atd—ApnUea^ 
iiw to Court which irantfitred a dicrdJiinota 
step‘in>aid 

Altee a dacraa la tranafarred by ona Court to 
anotbac lot azaeution, any appUcatioa made to 
tbf formal Court oannol. ba a Btapia-<%id, 89 M, 
640 (P. C.) Poll. [P. 881, 0.3 J 

8, K. Mat-r for SafO:>ht Charan Mnie- - 
for Appellant. 

Kuftaant 8ah y and N» 0. Boy -for 
Respondent. 

Dae, J : — 'J Phe only question which 
arises in this appeal is whether the fbmt 
below has rightly dismissed the execution 
petition of the appellant on tho ground 
that I it was presented beyond time. 

Tho appellant .obtained a decreo as 
against the respondent so far back as the 
8th of July 1921, in the Small Oanse Court 
in Calcutta. It appears that the execution 
case was first transferred to the Pakaur 
Court and then transferred to the Small 
Cause Court sometime between 1912 and 
the 10th January, 191b. On the 10th 
January 1. >10, the decree-holder obtained 
another transfer of the execution case to 
the Pakaur Court. 

Now it is admitted that between the 
10th January, 1916, and the 4th of April 
1921, no steps were tak m by the deoreo' 
bolder lor execution of his decree in the 
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Pakaur Court. On the 4th of April, 1921, 
however, be did present an application for 
execution of bis decree m the Pakaur Court. 

'The learned Judge in the Goiyrt below 
has come to the oonolusion that that appli- 
cation could not be entertained by him as it 
was clearly barred by limitation. But it 
appears that the decree- holder some time in 
September, l9i8, applied to the Small 
Cause Court in Calcutta foi the issue of a 
sealod Wat rant in connection with the 
decree whioh had been obtained iiy him 
against the respondent. Nothing seems to 
have come out of that application, but the 
appellant contends that if the application 
whioh was made by him in September 
1918, m the Small Cause Court in Calcutta 
was an application asking the Court to take 
some step-in -aid of execution then his pre- 
sent application is within time. 

It seems to mo that tiie contention 
advanced before us on behalf of the appel- 
lant must fail. Section 38 of the Civil 
Piooedura Code pro ides that a decree may 
be executed either by the Cburb wliicli 
passes it or by the Court to whioh it is sent 
foi execution. Section 39 gi es power to 
tlie Court to send the decree for execution 
to another Court on blie happening of 
certain conditions which are specified in 
that section. It >(''ems to me that on a 
consideration of those two sections it must 
follow that the deciee cannot be executed 
simultaneously in two Couits This view 
was taken by the Judicial CovUmitteo in the 
case of '’f har / • o* B hbih v. 1 ar arajV 
Veda *lalio a (:). In my opinion 

tho decision of the learned Judge in the 
Court i>elow is right and must be affirmed. 

I would dismiss this appeal with costs. 

Adami, J. I agree 

Appeal dismissed. 


(I) (1916) 39 Mad. 640=:43l. A. 288=^31 M. L. 
J. 800=- 18 Bom. Ii B A I. J 1129r'-30 

M. L T 479=:94 0 L. J. 478=4 L. W 668--^l M. 
W. N. 611=21 0. W N 162^ 86 I. 0. 682=1 Pat. 
i:..w.26(p.a). 
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Das AND Adami, JJ. 

(Sri ^Thahur) Badha Oopal Lalji and 
others — Dacree-holders-Appellants . 

V. 

Lahshmi Narayan — Judgment-debtor — 
Respondent 

Mis. A. No. 225 of 1921, decided on 30th 
Nov., 1922. against an order of Sub. J, 1st 
Court, Muzafferpore, dated 26th July, 1921, 

(a) Civil P.C.t 0. 32 ^ JB. 3 (4) — Notice to minor 
Offier appointment is not necessary. 

There is no provision in the Code which re- 
quires the Court to give any notice to a minor 
of the appointment of a guardian ad litem 
after such appointment. [P. 386, C. 2.] 

(b) Civil P.C*^ 0, 32y i?. 3 {3)’--~Mother not pro- 
posed hut brother proposed and appointed — De- 
cree is not thereby a nullity. 

A decree is not a nullity where the Plaintiff 
Instead of nominating the mother, nominates 
the brother (of the minor) who is undoubtedly 
the karta of the joint family and would repre- 
sent the minor in all joint family transactions 
as guardian ad litem* [P. 385, C. 2.] 

(c) Civil P. C.jO. 32 i R, 11 ^Notice to minor 
is not necessary. 

There is nothing in the Code which requires 
the Court to give notice to the minor before 
making the order under R. 11. 2 P. L. T. 116, 
Dist. [P. 386, C. l.| 

S. M. MulUch and N. N. Sen — for Appel- 
lant. 

(7. G, DaSt 8* K. Mitra and Bhagwan 
Prasad — for Respondent. 

Da«, J: — This is an appeal on behalf of 
the decree-holder against an order of the 
learned Subordinate Judge of Muz afFer pore 
dismissing the execution on the ground 
that the minor judgment-debtor was not 
properly represented in the action. The 
material facts are these:— 

The plaint was admitted on the 17th 
November 1913. On the 9th January 1914, 
the Plaintiff applied to the Court for the 
appointment of Ram Bahadur, the eldest 
brother oPthe minor, as the guardian ad 
Utem for the minor Defendant. It is not 
disputed that Ram Bahadur and the minor 
Defendant formed a Joint family and that 
Ram Bahadur was managing member of 
the family. On the 4th of March 1914 
Ram Bahadur appeared in Court and ex- 
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pressed his disinclination to act as the 
guardian ad litem' lot the minor Defendant » 
On the 30th April 1914 the Court appoin- 
ted one Goodar Nath Pandey as the guar- 
dian ad litem. On the 20th May, 1915 
Goodar Nath Pandey being absent, the 
Court appointed one Nirbhay Singh as the 
guardian ad litem for the minor Defendant. 
The suit was then compromised and aeon- 
sent decree was passed in the suit. 

The grounds upon which the learned Sub- 
bordinate Judge has proceeded are these : 
First, that there is nothing to show that 
notice or summons was served on the 
minor after the appointment of Goodai 
Nath Pandey as the guardian ad litem ; 
secondly, that the Plaintiff should have 
proposed the mother of the minor as the 
guardian ad litem and thirdly, that no 
notice was served on the minor informing 
him of the intention of the Court to dis- 
charge Goodar NathPandey as the guardian 
ad litem. On these grounds the learned 
Subordinate Judge came to the conclusion 
that the decree against the minor was void 
ah initio and that he could disregard the 
decree in the execution proceedings. 


In my judgment the view taken by the 
learned Subordinate Judge is erroneous 
and cannot be'supported. In the first place 
there is no provision in the Civil Procedure 
Code which required the Court to give any 
notice to a minor of the appointment of a 
guardian ad litem after such appointment. 
Mr, Das contended before us that what the 
Court intended to find was that the notice 
was not served on the minor in accordance 
with the provision of the 4th paragraph of 
O. 32, r. 3; but that is certainly not the 
finding of the learned Subordinate Judge 
and on the materials before him he could 
not have come to the conclusion that 
notice was not served in accordance with 
the provisions of the Code. 

On the second point, I certainly 
think that the proper person to be ap- 
pointed as guardian ad litem was the 
mother of the minor, that is to say, 
the natural guardian of the minor ; 
but I am unable to say that the 
decree is a nullity because the Plaintiff 
instead of nominating the mo- 
ther nominated his brother who 
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jwas undoubtedly the harta of the joint 
[family and would represent the minor in 
iall joint family transactions. 

The third point raises a question of 
some difficulty but I have come to the con- 
clusion that though the Court should in 
every case consult the wishes of a minor 
before appointing any person as guardian 
ad lilem in the suit, there is nothing in the 
Code which requires it to do so in a ca-e 
contemplated by O. 32, r. 11. It will be 
noticed that paragraph 4 of O, 32, r. 3 
applies only to a case contemplated, by 
r. 3, that is to say, to a case where an 
application is made for the appointment 
of a guardian in the name or on behalf of 
a minor or by the Plaintiff. E. 11 gives 
the Court power to appoint any guardian 
where the guardian for the suit retires, 
dies or is removed by the Court during the 
pendency of the suit, and there is nothing 
in the Code which requires the Court to 
ciVe notice to the minor before making 
the order under r. 11. 

The case of Rajendra Prasad v. Prahodh 
Chandra Mitra (l) is not an authority for 
the view that an order under r. 11, if 
made without notice to the minor, is a 
nullity. In that case the order of the 
learned Subordinate Judge appointing a 
person as guardian against the express 
wishes of the minor was challenged in the 
same proceedings and the Court had no 
difficulty in setting aside the order. ’But 
it is one thing to say that an order is with- 
out jurisdiction within the meaning of the 
terms as used in S. 1 15 of the Code, it is 
another thing to say that the order is void 
in the sense that the decree which is ulti- 
mately made may be disregarded by the 
Court executing the decree. 

I would allow the appeal, set aside the 
order passed by the learned Subordinate 
Judge, and direct the execution to proceed. 

The Appellants are entitled to the costs 
of this Appeal . 

Adami, J.— I agree. 

Appeal allowed* 


( 1 ) (l»20) 3 P. L. T. 116«6 P. L. J. 82«69 
, 1.0,988. 
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Dawson Miller, C. J. and 
Foster. J. 

Satyataran Ghaudhury — PlainViff-Ap- 
pellant 

V. 

Tiaja Sri Sri Jyofi Prosad Sinha Deo 
and ol herff — Defendants-Respondents. 

F. A. No. 120 of 1920, decided on 27th 
February, 1923, from a decision of Sub. J., 
of Manbhum dated the 7ih April, 1920. 

(a) Practice— English Bvlr8\ — Sufnmary re- 
medics of plaintiff on default of pleading by 
defendant— do not apply in India ^ 

The English practic*- under order 27 of tha 
rules of the Supreme Court in case of default 
of pleading by the defendant gives the plaintiff 
certain surainary remedies but they are not 
provided for in our rules in C, P Code. 

IP. 389, C. 2 } 

(b) Decree— Form of— Belief not ashed for— 
C.P.C., 0 7, R. 7 — But facts pleaded in plaint 
which iron Id cotter the relief— Court can grant 
the relief though not prayed for — Practice, 

Wheic the plaintiff landlord in a suit for 
royalty and arrears of rent against tenant 
claincK d a decree for ejectment and immediate 
possession and also for money due and set out 
lu the plaint facts which showed that he was 
t-ntitled to another relief also namely saleof tho 
lease-hold property ; 

Held that a decret for sale of the Irase-hold 
property, though not specifically asked for, 
was within the scope of the suit as framed. 
The facts which sustain the relief granted are 
pleaded* and not traversed and though there 
was no prayer for generril relief, the Court 
can always give general or other relief as it 
may think just. iP. 390, C. l.J 

8 , 0. Das and 8 . M, Bose — for Appel- 
lant. 

8. M. Mullickt P. 0. Edit B N, Mi f ter 
and A, B, Mukherji—ior Respondents. 

Dawson Miller, C. J : — This is an 
appeal on behalf of the plaintiff from a 
decree of the Subordinate Judge of 
Manbhum dismissing the suit. 

The suit was instituted on the 12th 
August 1919 by the appellant claiming a 
declaration of his title to, and possession 
over, certain lease-hold property in mauza 
Dhekbera of which he claimed to be the 
sub-lessee under a mining lease granted 
by the proprietor. Raja Jyoti Prosad Singh 
Deo, the first defendant, to Ram Charan 
Sinha, the father of the third defendant 
and sub.let by the latter to him. He fur- 
ther claimed a declaration that the pro- 
perty had not been sold or affected by a 
sale of the Court in pursuance of a decree 
granted in Suit No. 104 of 1913, instituted 
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in the Court of the Subordinate Judge of 
Purulia. The appellant contends that 
the decree and the subsequent sale 
thereiyider were without jurisdiction 
and were null and void and not binding 
upon him. It is admitted that if 
the decree and the subsequent sale ‘are 
binding, the present appeal must fail 
and this is the only question for 
determination. , 

The circumstances out of which the 
present dispute arises are as follows : — 

By an instrum c nt dated the 5th April 
1909 the defendant No. 1, who is the 
Raja of Kashipur, granted a kase of 
the coal mining rights in ma^za 
Dhekbera, measuring 121 bighas, within 
his Zamindari for a term of 999 years 
to Ram Charan Sinha. On Ih i 31st May 
1909 Ram Charan Sinha granted to the 
plaintiff Satyataran Chaudhury what 
purported to be a sub-lea^e of the same 
properly, but which ihe defendants 
contend amounted to an assignment. The 
original lease stipulated that the tenant 
should pay Rs. 4,840, Salami and a com- 
mission of 7 annas per ton on all species 
of coal raised with a .minimum royalty 
of 10 rupees per bigba. By clause 12 
of thehihuliat executed by the lessee, 
and which admittedly contains the terms 
of the lease, it is provided that the lease- 
hold land and the colliery together with 
the machinery, colliery houses, etc , shall 
stand pledged as a security for the realisa- 
tion of commi'^sion and minimum royalty 
payable by the lessee. The commit, sion 
androyxlty were payable by half yearly 
kists. 

The translation of the kahnliat printed 
with the papers on the record is not quite 
accurate in some respects and we have 
had an accurate translation of clauses 30 
and 31, which are important, made by 
the Peshkar of the Court. When properly 
rendered, these clauses in effect provide 
that if any commission or royalty or any 
part thereof be not paid by the appointed 
time and for 60 days thereafter, the land- 
lord shall be entitled to enter upon the 
leasehold land, and shall be competent 
to attach or remove into his own posses- 
sion the machinery, tools, animals and 
other articles brought upon the land so 
long as the amount of arrears is not 
realised wfth costs. Clause 31 in effect 
provides that if the tenant does not pay, 


according to the terms of the hahnliat 
commission or royalty for six months from 
the date on which it is due and if the 
terms relating to non-payment are not 
complied with, whether a demand is made 
or not, or if any - other terms of the kahw 
Hat be violated, the landlord shall serve a 
notice stating the amount due for com- 
missioH, or for compensation by reason of 
the breach of any other terra of the 
contract, and if the tenant shall pay the 
amount within the time appointed by the 
notice, the landlord shall not exercise his 
right of retaking possession. 

By the sub lease granted to the plaintiff 
on the 31st May 1909 the plaintiff under- 
took to be bound by the terms of the bead 
lease. The term demised under the said 
lease is also for 999 years expiring on the 
same date as the head lease. The other 
terms and conditions are similar with 
regard to Salami and minimum royalty but 
the rate of commission per ton on the 
coal raised is 9 annas instead of 7. • 

On the l7th March 1913, the royalty 
having fallen into arrears, the landlord 
brought a Suit No 104 of 1913 against 
his lessee Ram Charan Sinha claiming a 
sum of Rs. 4,105-10-0 royalty from the 
year 1909 after giving credit for certain 
payments on account. He also claimed 
interest until realisation and prayed to be 
put in possession over the lease hold 
property according -to The terms of the 
kahuliat. On the 5th May 1913 the plain- 
tiff was added as a defendant in the suit 
upon a petition filed by the landlord, the 
plaintiff in that suit, alleging that he 
had come to know that the property had 
been transferred to Satyataran Chaudhury 
and that he was in possession, and as 
difficulty might arise in future m selling 
the lease hold land, he asked that Satya- 
taran Chaudhury should be added as a 
defendant. 

The original defendant did not enter 
appearance but the appellant filed a 
written statement on the 17th September 
1913. Therein he pleaded payment and 
a tender of the money due which had been 
returned. He further pleaded that the 
claim for kkas possession* was untenable 
in law and that such a claim being a penal 
clause in the lease was not enforceable. 
He also objected to the interest charged 
^nd pleaded that he was ready to pay thQ 
amount which was justly due. 
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At the trial the appellant produced no 
evidence in support of his plea and the 
learned Judge framed two issues for 
trial : — 

(1) Are the defendants liable to 
ejectment ? 

(2) Is the plaintiff’s plea of payment 
true ? 

On the first point he said “ The Plaintiff 
does not press the prayer for ejectment, 
although there is a stipulation for it in the 
Jcobuliat executed by the defendant No. 1. 
So the prayer for ejectment is rejected.” 
On the second point he said “ The defend- 
ant No. 2 cannot produce any evidence 
to-day in support of his plea. In fact the 
payments alleged by him have been credit- 
ed in the plaint. The plea is disallowed ” 
and he ordered that. 

** The suit be decreed with- costs and 
interest at the stipulated rate till date for 
paypient ; defedants shall pay into Court 
the decretal money in six months. In 
default the decree be made final and satis- 
fied by sale of the mortgage property. 
Add post diem interest at 6 per cent, per 
annum. Exparie against defendant 
No. 1.” 

By the decree drawn up in pursuance of 
this order it was ordered. 

“ That the suit be decreed for Rs. 4,105- 
10-0 with costs and interest at 12 per cent, 
per annum on the principal money till date 
of payment. The defendant shall pay into 
Court the decretal money in six months. 
In default the decree be made final and 
satisfied by sale of the mortgaged property. 
Add pokt ditm interest at 6 per cent, per 
annum.” 

The rest of the decree deals with the 
costs and interest at 6 per cent, per annum 
from the date of the decree until realisa- 
tion. The appellant did not appeal from 
that decision. The decretal amount was 
not paid, and on the 13th May 1915} the 
final decree was passed ordering a sale of 
the property and in due course the property 
was sold and purchased by the first defen- 
dant in the suit. Before the sale* the appel- 
lant endeavoured to have the case reinsta- 
ted under Order 9, rule 13 of the Civil 
Procedure Code but his application was 
dismissed for default in December 191^. 
attempted to have it revived but ajjain 


his application was struck off for default. 
In the course of the execution proceedings 
to recover the unsatisfied balance of the 
decree after the sale, he filed an objection 
contending that he was not personally 
liable under the decree and further that the 
decree was without jurisdiction, ultra virest 
null and void and could not be executed. 
His objection, brought under section 47 of 
the Civil Procedure Code, was dismissed 
by the executing Court on the ground 
that the decree could not be questioned 
in execution, and that order was con- 
firmed on appeal to the District Judge and 
a further appeal to the High Court was 
likewise dismissed. The appellant then 
instituted the present suit challenging the 
decree passed in Suit No. 104 of 1913 as 
null and void and claiming possession of 
the lease-hold property. 

The learned Subordinate Judge was of 
opinion that the sub-leare to the appellant 
being for the whole term but subject to a 
power to re-enter on non-payment of roya- 
lty operated as an assignment and not as 
an under lease. He further considered that 
the previous decision under section 47 of 
the Civil Procedure Code when the appel- 
lant attempted to have the decree set aside 
as a nullity operated as res judicata. He 
was further of opinion that the Court in 
the original suit was entitled to pass a 
decree for sale although there was no 
prayer for such relief. 

From that decision the present appeal 
is brought. The only point which has 
been urged before us and which it is neces- 
sary to decide, is that the decree in Suit 
No. 104 of 1913 was a nullity. It is con- 
tended that the decree which was passed 
was in effect a mortgage decree and that 
the suit was not so framed as to permit of 
such a decree. In considering this ques- 
tion it is necessary to revert to the plaint 
in that suit. It recites the material terms 
in the hdbulint. Paragraph 3 of the plaint 
alleges " That it is stated in paragraph 12 
of the said hahuliat that if the defendant 
does not pay the said commission or 
minimum royalty in the aforesaid 
manner, the lease-hold land together 
with all ether properties including 
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the colliery, machinery, tools etc., thereon 
shall remain pledged as a security for any 
money which will remain due in the said 
manner.” The fourth paragraph provides 
as follows: — 

“That it is further stipulated in the said 
bond that if the defendant keeps any dues 
of the plaintiff on the basis of this lease, 
viz.f the amount of commission or mini- 
mum royalty, etc. unpaid for more than 
60 days, the plaintiff or his agent shall be 
competent to enter into the lease-hold land 
sell or remove any machineries, tools and 
any other articles and realise his own dues 
and if the said dues of the plaintiff remain 
unpaid for more than 6 months he shall be 
competent to take the lease-hold property 
into his khas possession fcgain.” 

It then refers to certain payments on 
account and the balance which still re- 
mains due. The 6 th paragraph is as 
follows: — 

“That as the defendant did not pay the 
minimum royalty from Chaitra 1315 B. S. 
to As win Kist of 1319 B, S. the plaintiff 
has become entitled to khas possession of 
the lease-hold property ” and it asks as al- 
ready stated for a decree for the sum 
claimed and for khas possession over the 
lease-hold property according to the terms 
of the kahuUat, 

It will be observed that the plaint alleges 
that the lease hold property was pledged 
as security for the unpaid commission or 
royalty and although no specific prayer is 
inserted for enforcement of that charge 
the facts upon which an enforcement of 
the charge might have been asked for are 
stated, and the plaintiff does in fact pray 
for a much wider remedy, namely, posses- 
sion of the lease-hold property according to 
’the terms of the kahuUat which gave him 
a right to re-enter. 

In my opinion the decree in fact passed 
was not a mortgage decree but was what 
is in form similar, namely, a decree enforc- 
ing a charge, and although the learned 
Judge in his judgment speaks about the 
“mortgage property” this does not, in my 
opinion convert it into a mortgage decree. 
We are not concerned with the question 
whether the learned Judge was right or 
wrong in rendering the appellant personally 
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liable for the decretal amount, nor is it 
material to consider whether by the terms 
of the kahuliat he was right in assuming 
that a valid charge had been created upon 
the property to secure the unpaid royalty. 
If he was wrong in deciding these points 
against the appellant the proper remedy 
was by way of appeal, and, even ’ assum- 
ing that the decision could not have been 
supported on appeal about which I offer 
no opinion, the learned Judge had Jurisdic- 
tion to decide these questions one way or 
the other even if his judgment should turn 
out to be wrong. The only question is 
whether the form of decree which he pa^^s- 
ed was one which it was within his com- 
petency to pass having regard to the scope 
of the suit and the manner in which the 
pleadings were framed. 

The appellant relied upon certain 
English decisions to the effect that if the 
defendant makes default in pleading or 
does not appear at the trial, the plaintiff 
cannot obtain any relief which is not 
expressly asked for. (See Tacon v. Nat^o^al 
Standard Investment Co (1). Faithful v- 
Woodly (2). The English practice under 
Order 27 of the rules of the Supreme 
Court in case of default of pleading by 
the defendant gives the plaintiff certain 
summary remedies which are not provid- 
ed for in our rules, and in such cases 
different considerations may well apply* 
But even assuming that the Court should 
not allow an amendment, or giant a relief 
not specifically asked for in the plaint in 
cases in which the defendant does not ap- 
pear, in the present instance he did enter 
appearance by filing a written statement 
and the decree was passed in the presence 
of his pleader as appears from the decree 
itself. Had a formal amendment of the 
prayer in the plaint been asked for there 
seems no reason why it should not have 
been granted as the facts were pleaded in 
the plaint and not traversed in the written 
statement upon which such relief might be 
founded. Moreover, as the plaintiff 
did not press for ejectment, it might 
perhaps reasonably be inferred from 


■(1) (1887) 66 L. T. 166 « 56 L O.J H. 629. 
(2) (1890) 43CH.D 287*69 LJ.C.H. 806. 
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the order made that he did ask for the 
lesser remedy, namely, an enforcement of 
the charge, which the Court granted. But 
be this as it may, I prefer to rest my 
judgment upon the broader ground that 
upon the facts pleaded in the plaint a case 
was made which would lay the foundation 
for the relief granted although not speci- 
i hcally asked for, whilst at the same time 
a decree tor ejectment and immediate 
possession, a much wider relief, was claim- 
: ed. In my opinion the relief granted was 
within the scope of the suit as framed. 
As long ago as 1806 Lord Erskine, L. C. 
where a bill was preferred in Chancery to 
enforce an equitable mortgage by deposit 
of title deeds in priority to a purchase with 
notice where the relief granted had not 
been specifically claimed, stated the rule 
thus : — 

“ As to that the rule is, that, if the bill 
■cDutains charges, putting facts in issue, 
that are material, the plaintiff is entitled 
to the relief, which those facts will sustain^ 
under the general prayer; but he cannot 
desert specific relief prayed ; and under the 
general prayer ask specific relief of another 
description ; unless the facts and circumst- 
ances, charged by the bill, will consistently 
with the rules of the Court maintain that 
relief: Htm v. Mill (3).” 

In the present case the facts which 
sustain the relief are pleaded and not 
traversed. It must therefore be assumed 
that the right to a charge was not 
challenged if the pleas raised in the written 
statement should fail which was the case. 
It is true there was no prayer for general 
relief, but now, under Order 7 rule 7 of the 
Civil Procedure Code, this is no longer 
necessary, and the Court may always 
give general or -other relief, as it may 
think just, to the same extent as if it had 
been asked for. 

In none of the cases telied upon was a 
decree treated as a nullity but reliance was 
placed upon a dictum of James L. J. in 
Eobinson v. Bnleep Singh (4). The ques- 
tion under consideration there was whether 
the verdict of the jury in a previous suit 


between the predecessors-in-title of the 
parties amounted to res judicata. The 
verdict taken alone and without regard to 
the pleading?, or the order directing the 
jssues, or the mode in which the decree 
afterwards dealt with them, might be so 
interpreted and James, L. J. obseived. 

“ The issues are only a proceeding in a 
case for the purpose of ascertaining a fact 
for the guidance of the Court in dealing 
with the right ; and what determines the 
right between the parties is decree, and in 
order to determine what the decree really 
decides it is essential to see what were the 
rights which were in dispute between the 
parties and which were alleged between 
them. Because if the Court had gone 
beyond the rights which were properly in 
issue between the parties the decree of the 
Court would be absolutely null and void.” 

It can hardly be supposed that James, 
L. J. intended to lay down a broad rule 
that unless relief is specifically asked for it 
can in no case be granted, even where 
such relief was within the scope of the 
suit viewed in the light of the facts pleaded, 
but rather that if no issue was raised and 
no averment made *upon which the relief 
could be based the Court was not compe- 
tent to grant it. 

In my opinion the decree impugned in 
this appeal was one which the Court was 
competent to make and cannot be treated 
as a nullity. It is unnecessary in view of 
my finding on this point to consider 
whether the decision in the previous 
proceedings in execution, where the same 
point was raided, operates as res jndirafat 
but for the reasons already given I think 
that this appeal fails and should be 
dismissed with costs. 

Appeal dismissed. 


(3) (1806) 13 Vesey 114 = 33-r,R. 237. ‘ 

14) (1878) 11 C.H.D. 798-.48LJ. Ch. 768, 
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Jwala Prasad, J. 

Bhola Fandey and others — Defendants- 
Appellants 

* V. 

Ram BHas Fandey and others — Plain- 
tiffs-Kespondents. 

A. No. 531 of 1920, decided on 31st 
January 1922 from the appellate decree 
of the Dt. J , Shahabad. 

Record’of- Rights — Estates Partition Act and 
B. T. Act — Dijfferencc^-^Presumption is that it is 
accurate and that rent payable by tenant to 
proprietor is that entered in Batwara papers— 
But presumption is rebuttable. 

The difference between the two records, the 
one prepared under the Estates Partition Act, 
and the olher under the Bengal Tenancy Act, 
is this that, while the latter records the status 
of the landlord and tenant, the former records 
the status of a proprietor and the other person‘s, 
who need not necessarily be landlords or 
tenants* In the Bengal Tenancy Act Records, 
the rent stated by the landlord and that stated 
by the tenant and as attested by the Survey 
S dtlement Officer la recorded. In the Record 
of Rights prepared under Chapter VI of the 
Estates Partition Act, in addition to the above, 
the assets of all other lands are recorded* The 
Recoid ot* Rights prepared under Chapter VI 
of the Estates Partition Act raises a pre^unap- 
tion in favour of its accuracy in the same way 
as the Record of Rights prepared under the 
Bengal Tenany Act, and every presumption 
as to its having been earned out according to 
the rules and of its having been duly publinhed 
will arise in its favour The Record of 
Rights raises a strong presumption that the 
rent payable by the tenants to the recorded 
proprietor with respect to the land in ques- 
tion must be that entered in the batwara 
papers. Theftaiwara Record of Bights is not 
conclusive. It raises a presumption and a 
rebuttable presumption. Where the plaintiff's 
landlords had got m thoir favour the presump- 
tion of the cntrijfl in the hatioara papers as to 
the rate of rent payable by the defendants to 
them and also the presumption of the Survey 
Record of Bights of their liability to pay rent 

ffeld that it is open to the defendants to 
rebut that presumption or they must pay a fair 
and equitable rent for the use and occupation 
*of the lands under the plaintiffs who are the 
recorded proprietors and are liable to pay 
revenue to the Government* Where the 
Survey Record of Bights has determined a 
certain rate of rent with respect to a part of 
the land in dispute and in the vicinity, the 
defendants, no doubt, can succeed if they are 
in a position to show that they are not liable 
to pay, under any express provision of law, 
any rent in excess of the proportionate 
revenue npon these lands, but in case of 
failure to do so, they miiat accept the entries 
in record of right. [P. 394, C 2 ; P, 395, C. 1 ; 
P. 896, C. 1,3 

K. Sahait 8* Dayal and Brij Kish or 
Frasad — for Appellants* 


Farmeshwar Dayal — for Respondents. 

Judgmexit.^ — The defendants are the 
appellants. They are aggrieved by the 
decision of the District Judge of Shahabad, 
dated the 19th March 1920, who in agree- 
ment with the decision of the Munsif, 
dated the 28lh April 1919, has decreed the 
plaintiffs’ Suit No. 9 of 1918 for arrears, 
of rent. 

The area concerned in the suit is 
a holding of 5 bighas, 2 kathas^ 14 dhurs 
in a village Sabbalpur (Touzi No. 818). 
The holding bears iC/iafa No. 1641 in the 
last Survey Record of Rights and Khasra 
Nos. 2421, 1494 and 1454* The rent 
claimed is with respect to the year 1324 
Fadi at the rate of Rs. 4 per highet. The 
defendants-appellants contend that the 
plaintiffs are not entitled to recover rent 
at a rate exceeding 14 annas 6 pies per 
big ha. The only question, therefore, before 
us is whai is the rate of rent for the holding 
in question. The point raised in the 
present case is extremely difficult and^as 
DO authority or precedent to guide us in 
the deierminaiion thereof. 

In order to appreciate the point raised 
in the case it is necessary to give briefly 
the history of the land in question. The 
estate Sabbalpur to which the land in 
question appertains belonged at one time 
to Bhai Haran and Ajit Singh each own- 
ing 8-annas share in it. Bhar Haran 
mortgaged his Zemindari rights to certain 
persons keeping his possession over 141 
bights odd of zarait land. 

Subsequently, the mortgagees came 
to purchase the mortgage interest of Bhai 
Haran and 141 bio has of zarait land also, 
by transfer came, to be held by different 
persons. The defendant’s father came to 
hold 4 h'ghas IS kathas of the zarait land 
which is ihe subject-matter of dispute in 
the present case. The Government 
revenue of the entire estate used to 
be paid by the transferees of the 
Zemindari interest, inasmuch as 
they got their names registered in Register 
D of Collectorate. The holders of the 
zarait land aforesaid did not pay in 
Government revenue and fbeir names were 
not registered in Register D, inasmuch 
as they did not hold any aliquot part 
of the estate but only small parcels 
o| land in bighas and kathas^ there 
being no provision in the Latid 
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Registration Act for the registration of 
parcels of land. 

The defendants hold the land in question 
by virtue of a sale-deed (Exhibit C) dated 
the 17th November 1878 in favour of their 
ancestors with respect to 12 highas of land 
of which the disputed 4 highas odd is a 
part. 

The result was that the holders of the 
zarait land including the defendants never 
paid revenue to Government or rent to the 
proprietors whose names were registered in 
the Collector ate. The entire revenue used 
to be paid by the recorded proprietors. On 
behalf of the recorded proprietors, there- 
fore, a suit was brought in the year 1898 
to recover from the holders of the earait 
land, including the defendants proportio- 
nate revenue with respect to the land held 
by them by way of contribution ; that 
litigation ended with the judgment of the 
Hi^h Court of Calcutta, dated the 22nd 
April 1934, confirming those of theMunsif 
and the District Judge of Shahabad. 

The reason for refusing the recorded 
proprietors a decree for contribution was 
stated by the High Court to be that there 
was “nothing whatever to show that the 
assessment of Government r evenue was 
made on any basis or that at the time of 
the Permanent Settlement there was any 
such calculation by which the revenue for 
which zaTait land was liable was held to 
bear to the total revenue assessed the 
same proportion as the area of these lands 
nor to the total area of lands then under 
calculation”. 

Their Lordships of the Calcutta High 
Court further held that the calculation on 
such a basis “is entirely contrary the 
principles under which the revenue was 
assessed on estates at the Permanent 
Settlement 

“ The High Court dismissed the appeal 
leaving it to the appellants to take steps 
as they may be advised in the Revenue 
Courts in order to have the revenue asses- 
sed on their share in the estate or on the 
zafoit land held by the defendants”. 

Following up the suggestion of the Hifi^ 
Court, some of the recorded proprietors, 


who were plaintiffs in that litigation, ins- 
tituted proceedings before the Collector 
for a partition of the estate. Objections of 
various character were made by different 
persons objecting to the partition*' of the 
estate. We are, however, not concerned 
with all of them, except those which relate 
to the objections to the partition of the 
estate on the ground that the original 
proprietors had alienated their zarait land 
without specifying the Government 
revenue payable by them. That objection 
was disposed of by the Deputy Collector 
on the 17th of January 1915 (Exhibit K) 
and by the Commissioner on the 17th June 
1916 (Exhibit 7). The objection was trea- 
ted as one under section 14 of the Estates 
Partition Act (Act V of 1897) and was 
overruled and the partition of the estate 
continued. The Commissioner does not 
refer to this point at all, but the following 
observation of the Deputy Collector ap- 
pears to relate to the zarait lands in ques- 
tion. Says the Deputy Collector ; — 


** What is the present condition of the 141 
h?gha$ and 13 hathns of zarait lands allu- 
ded to above. Nearly 40 highas 11 kathas 
and 12 dhurs have already been consolida- 
ted with the tenancy lands with attested 
rents and the remaining 101 highas and 1 
katha and 8 dhurs are held by no less than 
43 men. The next question is what 
should be the status of these men. Are 
they to be treated as pfjttni proprietors, of 
tenure-holders or tenants ? Apparently 
they do not appear to have paid any rent 
or revenue since the transfer of those lands 
but when they were served with notices by 
this Court at the instance of Babu Maha- 
nand Sahay calling on them to state if 
they had any objection to contribute the 
proportionate revenue in the shape of rent 
through the existing proprietors of Bhai 
Haran Singh’s patti, they generally ex- 
pressed their willingness to pay rent up to 
the extent of the proportionate revenue. 
The fact that the holders of over 40 highas 
of such lands have already allowed 
themselves to be treated as tenants 
in the recent Record of Rights is 
also a significant one. When Babu 
Mahanand Sahay and others sued 
them for the recovery of the revenue 
paid for them by them and the case 
went up on appeal before Mr. Justice 



1923 


BHOLA paNDEY V. RAM BILAS (Jwala Prasad, J ) 


Patna 393 


Brett and Mr. Justice Woodroffe they sta- 
ted that they had no objection to pay rent 
up to the proportionate revenue. Thus it 
is quite clear that the holders of the 101 
bigkas and odd hathas of the zarait lands 
have no objection to pay lagan to the pro- 
prietors up to the extent of the proportion- 
ate revenue, which has been ascertained at 
Rs. 92-1-9 of 101 highas 1 katha and 8 
dhur^ff the calculation being made at the 
total assets due from them, vis., Rs. 423*2*6. 
Some of these lands have been settled by 
the farzidars with the tenants, the rents 
paid by whom have already been alluded 
to in the recent Record of Rights, and in 
these cases the alluded rents have been 
taken on the assets of those lands : in the 
case of lands which are still in the khas pos- 
session of the farsidars the rate of assess- 
ment has been fixed at Rs 4 per higha on 
an average, regard being had to the rents 
paid for similar lands with similar advan- 
tages in their vicinity. The details of 101 
highas 1 katha 8 dhurs are given below. 

Total assets Rs. 395-2-6 ; area 101 highas 
1 katha 8 dhurs. The proportionate re- 
venue per highi works out to 14 annas 
6 pies at which the farz> dars shall have to 
pay the proprietors of Bhai Haran Singh’s 
for the lands held by them. To me 
it seems that the status of the present era- 
zldurs is just like that of mokarraridars 
when they will pay a small rent equivalent 
to the proportionate revenue on the lands 
held by them, as at the time of the creation 
of the m-o&arrari leases a handsome salami 
is taken by the land-lords. In the present 
case also a sum of Rs. 10,000 was paid by 
Janki Prasad Singh at the very outset. 
Thus it will appear that these crazidars 
are not independent of the proprietors and 
their lands from part of the Touzi, the en- 
tire revenue on which has been hitherto 
paid by the registered proprietors without 
intermission. 

“ Thus again for the safety of the Govern- 
ment revenue and its punctual realisation 
it would be most unwise to treat such a 
large number of men each holding one or 
two highas of lands as putni proprietors, 
specially when they had hitherto betrayed 
1923 P~^50 ' 


by their action and without uttel leluctance 
to be brought under the category. In the 
circumstances stated the proprietors of the 
•patti, Bhai Haran Singh and Lacbmi 
Narain Singh, cannot further for the pur- 
poses of the partition be considered as out 
of possession of 101 highas 1 katha and 
8 dhurs of the ear ait lands when they 
have kept their proprietary title by paying 
the entire revenue all along.” 

The plaintiffs also who were defendants 
in the litigation referred to above, which 
was finally concluded by the judgment of 
the High Court, in paragraph 3 of their 
written statement (Exhibit E) gave an idea 
of what the proportionate revenue should 
be namely, 9 annas 8 dams Government 
revenue and 2 annas 4 dams road-cess 
(Total 11 annas 12 dams). 

In the year 1901, on behalf of the plain- 
tiffs a Road Cess Return (Exhibit E) was 
filed showing the rate of rent of the eSrait 
land, held by them as well as by the defen- 
dants to be Re. 1 per bigha. The Survey 
Record of Rights, which was published on 
9th of August 19 12 (Exhibit I. J. and 14) 
shows that the defendants were recorded 
as tenure-holders and the land in suit was 
shown as hakasht eraeidars. No rent Was 
mentioned in the column provided for it. 

The halwara raihandi and the khasra 
showed that the lands in suit were assessed 
at the rate of Rs. 4 per h^'gha and that they 
were allotted to ‘the patti of- the plaintiffs. 
The plaintiffs thus became, after the parti- 
tion in which delivery of possession was 
effected in 1917, the 16 annas proprietors 
of the estate in which the lands in suit are 
situate. 

The present suit was instituted soon 
after the hatwara dahhatdehani for the 
arrears of rent for the y e&r Fasli. 

The claim of the plaintiff is, therefore, 
based entirely upon the hatwara khasra and 
the khatian. 

The defendants' case is that they were 
proprietors in this estate to the extent of 
the zarait lands held by them and they are 
not liable to pay to the plaintiffs anything 
beyond the proportionate revenue, and their 
case is based upon the remarks of the De- 
puty Collector in his order of rthe 15th of 
January 1915, in which he said that 
the proportionate revenue per 
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of the earait lands would be 14 annas 6 
pies. The defendants have accepted their 
status to be that of tenants, and have 
abandoned the position of proprietors 
which they oiiginally claimed. They may 
be proprietors within the definition of the 
term in section 3, clause (v) of the Estates 
Partition Act, as being owners of the land 
in dispute, whether or not they were 
recorded proprietors of the estate. 

The word “ recorded*proprietor ” had a 
peculiar meaning in the Partition Act as 
being a person whose name is registered 
on the Collectorate’s General Register of 
the revenue paying lands as proprietor of 
an estate or of any share or interest therein 
[clause (vz) of section 3]. The defendants 
were certainly not the recorded proprietors 
and as such they were not entitled to 
claim partition of their share in the estate 
to the extent of the^ 'zarait lands held by 
them (vide' section 5). They were also 
not r^ntitled to have a separate estate 
allotted to them on partition at the instance 
of the other recorded proprietors (vide 
section 5). 

“An estate ’* means all lands which are 
borne on the Revenue Roll of a Collector 
as liable for the payment of one and the 
same demand of land revenue. Tne lands 
held by them were certainly responsible 
for the payment of Government revenue, 
inasmuch as they were included in the 
estate, and when an estate is declared to 
be partitioned all the lands appertaining 
thereto have to be taken into account and 
must be alloted to the recorded proprietors 
of the estate. 

The procee^hngs start with a survey of 
all the lands and a preparation the Re- 
cord of Rights under Chapter VI of the 
Act. Under section 45 of the Deputy 
Collector is bound to make a survey and 
prepare a record of existing rents and 
other assets of all lands included in the 
estate. Similarly, under section 46, clause, 
id), the assets of the land in question had 
to be dermined and stated. Under section 
47 the Record of Rights prepared is pub- 
lished, and that recorJ shows not only the 
existing rents but also the other assets of 
the estate. The Record of Rights prepared 
under the Chapter is then locally publish- 
ed under section 48 of the Act, and au 
copy thereof is given to each landlord and 


tenant of the entries relating to the estate, 
tenure or holding. These provisions are 
similar to those contained in the Bengal 
Tenancy Act, Chapter X which relates to 
the preparation and publication of the 
Record of Rights between the landlord 
and the tenant. 

The difference between the two re- 
cords, the one prepared under the Estates 
Partition Act and the other under the 
Bengal Tenancy Act, is this that, while 
the’ latter records the status of the land- 
lord and tenant, the former records the 
status of a proprietor and other persons 
who need not necessarily be landlords or 
tenants. In the Bengal Tenancy Act Re- 
cords, ihe rent stated by the landlord and 
that s tated by the tenant and as attested 
by the Survey and Settlement Officer is 
recorded. In the Record of Rights prepared 
under Chapter VI of the Eslates Partition 
Act, in addition to the above, the assets of 
all other lands are recorded. There was 
no relation hip of landlord and tenant! 
between the plaintiffs and the defendants 
before the partition of the estate * 

In the partition proceedings the defen- 
dants could not be allotted a separate estate 
representing the interest owned by them in 
the estate, inasmuch as they did not hold any 
share of the estate but only some parcels 
of lands The lands held by them, as ob- 
served above had necessarily to be taken 
into account and those lands were allotted 
to the share of the recorded proprietors. 
The assets of those lands had to be deter- 
mined in order to effect the partition of 
the different interests held by the several 
recorded proprietors. 

The word “assets’* has been defined in 
section 3 clause (xv) to be “in the case of 
land held by cultivating raiyats the rent 
payable by them,” and “in the case of 
land which is occupied by a proprietor the 
rent which might reasonably be expected 
to be payable by cultivating raiyats if the 
land were occupied by them.” 

The lands in the present case were held 
by the defendants as proprietors and the* 
assets mentioned in the partition Re- 
cord of Rights is the rent which 
might reasonably be accepted to be 
payable by the occupancy raiyaft ; in 
other words, Rs. 4 per higha mentioned 
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as assessment of the land in question by 
the hatwara records is one which the 
holders would have, therefore, to pay to 
the iHoprietors for the use and occupation 
of the land. The Record of Rights pre- 
pared under Chapter VI of the Estates 
Partition Act raises a presumplion in 
favour- of its accuracy, in the same way as 
the Record of Rights prepared under the 
Bengal Tenancy Act, and every presump- 
tion as to its having been carried out 
according to the rules and of its having 
been duly published will arise in Us favour. 
From the fact that the publication of the 
Record of Rights has not been questioned 
in the present case and as held by the 
Courts below, the defendants niuc-i be 
presumed to have knowledge ci the parti- 
tion proceedings. The Record of Rights 
raises a strong presumption that the rent 
payable by them to the recorded proprietor 
with respect to the land in question must 
be that entered in the hatw ira papers. 

The Survey Record of Rights, which was 
finally published in the year 1912, also 
defined the status of the defendants as that 
of tenure-holders and not of proprietors. 
Whatever the position of the holders of 
the zaraXt lands* might have been originally 
when the zarait lands and the Zemindary 
rights with respect to the lands held by the 
tenants were separately treated bv the 
original proprietor of the estate, Bhai 
Haran Singh, it is clear that during the 
survey and the partition proceedings, that 
is, during 1912 to 1916, the defendants 
gave up their status, if any, of holding 
the lands as proprietors and accepted the 
position of tenure -holders or tenants, in 
other words, they accepted their liability 
to pay rent to the recorded proprietors of 
the estate. Had they been recognised as 
proprietors of the estate they would have 
been made liable to pay revenue to 
Government and the only proceeding in 
which their status as proprietors could be 
recognized was the partition proceeding 
which prepared the hheivats^ that is, the 
interest held by the proprietors, the Record 
of Rights, that is, the interest held by the 
intermediate holders of lands, namely, the 
tenure- holders and tenants and others. 

The Estates Partition Act has not 
recognised them, and in fact could not 
recognize the defendants as proprietors of 


the estate. This liability to pay rent is 
also not disputed before me. It has not 
been disputed in the Courts below also. 

The only question raised by the defen- 
dants is that they should pay rent calculat- 
ed at the rate of the proportionate revenue 
payable with re'-pect to the lands in suit. 
The Deputy-Collector, no doubt, at one 
place observed on the 15th of January 
1915 that the proportionate revenue of 
the zarait lands would be 14 annas 6 pies. 


This, no doubt, the defendants admitted 
and they were willing to pay and are still 
willing to pay. The plaintiffs, on the other 
hand, say that the responsibility to pay 
revenue directly to the Government is now 
borne by them and for the default of even 
a pice in the payment of revenue made by 
them, the entire interest of the estate held 
by them would be jeopardized and sold up 
by the Collector. The revenue sale^ will 
not in any case affect the interest of the 
defendants, but they will continue to hold 
the lands tn suit as intermediate holders, 
namely, tenure-holders or tenants. 


Therefore the plaintiffs contend that the 
risk that they have now undei taken, or 
which has been imposed upon them by the 
partition proceedings by being directly 
liable to the Government for the payment 
of revenue, must be compensated by allow- 
ing them the rate of rent of the lands from 
the defendants in the same way as that 
payable by the tenants of sinnlar lands in 
similar circumstances. It may be, on the 
other hand, contended by the defendants that 
the assets determined by the Collector in 
the partition proceedings and the Record 
of Rights prepared by him are for the 
purpose of the partition and cannot be a 
binding and conclusive document determin- 
ing the relationship between the plaintiffs 
and the defendants, or for the matter of 
that between the proprietors and the 
tenants. 


There is a good deal of force in this 
contention. It is true that the hatwara 
Record of Rights is not conclusive.! 
It raises a presumption and a rebut I 
table presumption. The plaintiffs,* 
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'therefore, had got in their favour the pre- 
sumption of the entries in the hitwara 
papers as to the rate of rent payable by 
the defendants to them. They have also 
the presumption of the Survey Record of 
Rights of their liability to pay rent. It is 
open to the defendants to rebut that pre- 
sumption. They must pay a fair and 
equitable rent for the use and occupation 
of the lands under the plaintiffs who are 
the recorded proprietors and are liable to 
pay revenue to the Government. What 
must be that fair and equitable rent? The 
Civil Court will not have the same advan- 
tages as the Revenue Court had in the 
partition proceedings to determine the 
fair and equitable rent of the lands in 
consideration of the rent payable by the 
lands in the vicinity and with similar ad- 
vantages. 

The Deputy Collector in his order of 
the 15th of January 1915 has also refer- 
red cto the rate of Rs. 4 as payable by the 
tenants. The Survey f Record of Rights 
has also determined the rate of Rs. 4 
with respect to 40 highas of the lands 
out of 141 htghas of zarait lands. The 
rate of rent of the other lands in similar 
circumstances has also been found by the 
hatwara to be Rs. 4 a higha. Therefore 
the rate now claimed by the plaintiffs 
based upon the entries in the hatwara 
proceedings cannot be said to be inequita- 
ble and must be presumed to be fair. The 
defendants, no doubt, could succeed if 
[they were in a position to show that they 
fare not liable to pay under any express 
[provision of law any rent in excess of the 

[ proportionate revenue upon these lands 
but they have failed to do so. 

Nowhere in the Partition Act has it 
been stated that the original proprietor of 
certain parcels of land should pay rent to 
the recorded- proprietor, in whose takhfa 
his lands fall, proportionate to the revenue. 
If they were to pay rent proportionate to 
the revenue they will acquire the same 
status as a proprietor ; but under the 
partition their position is now to be 
derogated to that of a tenant. In the case 
of land which has fallen to the patti of 
one proprietor, and is allowed to re- 
Wiain in occupation of another proprietor, 


Chapter IX, sections 64 to 66 declare that 
the rent payable by the latter to the former 
would be on the basis of the assets re- 
corded by the Deputy Collector. ^ 

On that principle also the defendants in 
the present case should pay to the plain- 
tiffs rent in accordance with the Survey 
Record of Rights. As to the value of the 
Records of Rights prepared under the 
Estates Partition Act, vide^ Bazinddin 
Hussain V. Taharat Hussa'^n (1) Janakdu- 
Jari Kuar v. Bindf swart Gir (2), Nandhi- 
shor6 Singh v. Mathura^ Sahu (3), Gulah 
Ohand V. SaJeTc Hw^sain (4), Vehi Lai 8ah 
V. Bam Bih'iU Singh (5), Jagdeo Nurain 
Singh Y. Bulaki Gope (6). The principle 
may also be deduced from the decision in 
the case of Nawab Becjumy, Budurn Khan 
(7). 

Therefore, it appears to me that there 
is no error in law in the decision of the 
Courts below. I have already said that 
the case is of first impression. I am also 
alive to the principle that the rate of rent 
payable by a tenant depends upon the con- 
tract, expressed or implied, between the 
landlord and the tentant. 


In the present case, there is no such 
contract. A contract may be implied by 
a course of conduct evidencing the pay- 
ment of a particular rate of rent. This is 
not a case of this kind. No rent was pre- 
viously paid by the defendants to the 
plaintiffs. The rate of rent payable by a 
tenant to the landlord ^nay also be deter- 
mined in a suit and the decree passed in 
the suit may be the foundation determin- 
ing the contract between the parties to 
pay rent at the rate embodied in the 
decree. 


This also is not the case here. The posi- 
tion claimed by the defendants was that 
of a proprietor of certain zaratt lands. 
This, of course, is a case where by the 
operation of law; the defendants occupy 
the land within the ambit of the Zemindari 
of the plaintiffs and they are liable to 


{!) (1912) 16 C.L.J. 19=13 I.C 498 

(2) (1920) 1 P L.T 374 *67 I.O. 828 = 6 P L.J* 

466. 

(3) A IR1922 Pat 193 = 3 P.L.T. 13 = 65 I-C. 
586. 

(4) (1916) 6 PX.W. 6 = 36 10.-613. 

(6) (1921) 63 I.O. 194. 

(6) (1921) 2 P.L T. 343 = 63 I.C 226. 

(7) 3 Agra. HOB. 149. 
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pay rent for the use and occupation of the 
same. The rent has been determined in 
the proceedings under the Estates Partition 
Act to be that payable by the lands of 
similar ^nature in the vicinity. The defen- 
dants must, therefore pay the fair and 
equitable rent as embodied in the Record 
of Rights. On these principles I have 
been ablejto overcome the difficulty which 
I felt m the beginning in the case, and I 
confirm the decrees passed by the Courts 
below with costs. 

Mr. Parmeshwar Dayal points out with 
respect to Kkata No. 752, in Suit No. 9, 
that there has been a mistake in the pre- 
paration of the decree in the Court 
below, inasmuch as that decree is not 
in accordance with the judgment. 
The judgment mentions Rs. 1*8. 
for the entire holding whereas in the 
decree the rent has been calculated at the 
rate of Rs. 1-8 per bigha. The mistake, 
if any, should be corrected by the Court 
below and the decree must be brought in 
accordance with the judgment. 

Decree confiimed* 


A.I.R. 1923 Patna 397, 

COUTTS AND Das, JJ. 

Maharaja Kesho Fva^ad Singh — Plaint- 
iff-Appellant 

\ . 

Bamdeni Singh — Defendant-Respon- 
dent. 

A. Nos. 928 and 929 of 1920, decided on 
27th July, 1922, from the appellate 
decree of Add. Dt. J,, of Shahabad, dated 
the 28th April, 1920. 

(a) B T. Act 8 , 52(1) (6) — Abatement, claim Jor 
— All landlords not parties-— Suit will not fail by 
reason thereof. 

In a suit for rent by u co-sharer, landlord; 
who, under an arrangement between himself, 
his co-sharer landlord and the tenants, is enti- 
tled to make separate collection of his share 
of rent, the defendants can claim an abatement 
of rent under section 62 (1) (b) of the Act, al- 
though all the landlords are not parties to the 
suit. [P. 399, C. 2. 1 

(b) B. r. Act S, IZS’^Operaiion against ten- 
ants — Section does not apply to tenants. 

Section 188 applies to joint landlords and 
applies only where the landlord is required or 
authorized by the Bengal Tenancy Act to do 

somethiog. But it has no direct application 
to the tenants ; and it certainly does not touch 
the question whether the tenants being autho- 


rized to claim a right as against the landlords 
and acting together can put forward ' that 
claim in a suit by a co-sharer landlord. The 
principle that underlies Section 188 is that 
where two or more persons have a joint right, 
they cannot assert that right except jointly. 
21 C.L. J. 315 Dissent. [P. 398, C, 2.] 

Kulwanl Sahay and Nirsu Narayan 
Sinha — for Appellant. 

Kailas Pati — for Respondent, 

Das, J.:— These appeals arise out of 
suits for rent by a co-sharer landlord 
who, under an arrangement between him- 
self, his co-sharer landlord and the tenants 
is entitled to make separate collection of 
his share of rent. The defendants in their 
written statement claimed an abatement 
of rent under section 52 (1) (h) of the 
Bengal Tenancy Act. The Courts below 
have concurrently found that there is a 
deficiency in the area of the bolding of the 
defendants as compared with the area for 
which rent has .been previously paid Jiy 
them. 

The Court of first instance being of opi- 
nion that a claim for abatement could 
not be put forward in a suit in which all 
the landlords and all the tenants are not 
parties, refused to give effect to the plea. 
The lower appellate Court has taken a 
different view and has given the defendants 
a decree for abatement of rent. 

In this Court it was urged by Mr. 
Kulwant Sab ay on behalf of the appellant- 
landlord that the view of the learned Judge 
in the Court below is erroneous and that 
he was conclusively bound by a decision of 
this Court in the case of Barhnmdayal 
Singh V. Maharaja Kesho Prasad Singh (1). 
The decision referred to undoubtedly 
supports the argument of Mr. Kulwant 
Sahay. That decision is, however, a deci- 
sion of a single Judge ; and though it is 
entitled to great weight, it is necessary for 
us to examine the principle upon which 
that decision rests. 

The view of the learned Judge in 
the case cited is this ; that a claim 
under section 52 of the Bengal Ten- 
ancy Act is subject to the limita- 
tion imposed by the Legislature 
in section 188 of that Act, and that 
the claim cannot be given effect to 


(1) S. A. 2797 of 1916. 
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except in a properly constituted suit bet- 
ween all the landlords and all the tenants. 
The arguments employed by the learned 
Judge receive considerable support from 
certain observations made by the learned 
Judges in Bhoopendra Nath Dnft v. Krishna 
Butt (2), but are negatived by the decision 
in' Khettermani v. Krishjia Jihan (3). The 
decision in the last mentioned case, how- 
ever, is confessedly based on the decision 
in the first mentioned case ; and in so far 
as it clearly misstated the rule laid down in 
Boopendra Nntatn Butt v. Krishna Butt (2) 
it can scarcely be regarded as an authority 
of much force. 

Section 52(1) (b) of the Bengal Tenancy 
Act provides that every tenant shall be en- 
titled to a reduction of rent in respect of 
any deficiency proved by measurement to 
exist in the area of bis tenure or holding as 
compared with the area for which rent has 
been previously paid by him, unless it is 
proved that the deficiency is due to the loss 
of land which was added to the area of 
the tenure or holding by alluvion or other- 
wise, and that an addition has not been 
made to the rent in respect of the addition 
to the area. 


It will be noticed that section 188 applies 
to joint landlords and applies only where 
the landlord is required or authorised by 
the Bengal Tenancy Act to do sonpelhing. 
The section has no direct application to 
the tenants ; and it certainly does not 
touch the question whether the tenants 
being authorized to claim a right as against 
the landlords and (as m this case) acting 
together can put forward that claim in a 
suit by a co-sharer-landlord. The principle 
that underlies section 188 is this that where] 
two or more persons have & joint right,] 
they cannot assert that right except jointly.! 

But here the defendants are the only 
tenants of the holdings in respect of which 
these suits have been brought, and they are 
certainly acting together in putting forward 
their claim for abatement of rent in these 
suits. Even if section 188 were to apply! 
to a case of tenants asking for abatement! 
of rent, a proposition to which, as at pre-j 
sent advised, I do not assent, I can see 
nothing m its operation which would pre- 
vent joint tenants frcm putting forward a 
claim for abatement of rent in a suit 
against them by a co-sharer land-lord. 
Section 52 (1) (b) is expressed in the wid- 
est terms ; and, in my view, we cannot 
take away or add to the express provision 
of the Legislature by having recourse to an 
alleged principle on which section 188 is 
said to rest. 


It is not disputed that all the circums- 
tances are present in this case entitling 
the tenants to claim an abatement of rent 
under section 52 (1) (b) of the Act ; but it 
is urged before us that section 188 of the 
Act effectively prevents the tenants in this 
case from claiming the benefit of tec lion 
52 (1) (b) of the Act. Section 188, upon 
which reliance is placed by Mr. Kulwant 
Sahay provides that where two or more 
persons are joint landlords, anything which 
the landlord is under the Bengal Tenancy 
Act required or authorized to do must be 
done either by both or all those persons 
acting together, or by an agent authorized 
to act on behalf of both or all of them. 


(1900) 27 Cal. 417-4 C. W N 107 (F. B.) 
(1916)21 C. L J. 315«=28 I. C- 610»19C. 
'V.N.546. 


I have now to consider the cases which 
were cited before us. In the case of Oopal 
Chunder Bas v. Umesh Naraln Chowdhurtj 
(4) the Calcutta High Coc.rt held that 
having regardto the provisions of sectionl88 
of the Bengal Tenancy Act, 1885, where two 
or more persons are joint proprietors, they 
must all join in a suit for enhancement of 
rent under sectionSO of the^Bengal Tenancy 
Act or for additional rent under section 52 
(1) fa) of that Act. So far as a suit under 
section 30 is concerned, it is clearly a suit 
which the landlord is authorized by the 
Bengal Tenancy Act to bring. 

That being so, section 188 must be read as 
importedin to section 30 with the result that 
a suit for enhancement of rent by a 


(4) 17 Oil 'Pi 
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co-sharer landlord would be barred under 
the provisions of section 188 of the Act. 
A suit for additional rent by a co-sharer 
landlor(^ stands on a somewhat different 
footing. Section 52 differs from section 30 
in so far as section 52 declares the liability 
of the tenant to pay additional rent, but 
does not expressly authorize the landlord 
to bring a stiit or import the provisions ot 
section 188. The learned Judges, however, 
took the view that the same principle 
applies alike to a claim for enhanced rent 
and to a claim for additional rent. This 
decision, in no way, throws any light on 
the case before us. 

The next case is that of Bhoopendra 
Karain v. Krishna BiUt (2). The question 
raised m that case was whether in a suit 
for rent brought by some of the several 
joint landlords against one of several Joint 
tenants for recovery of the plaintiff’s share 
of the rent payable on the defendant- 
tenants’ share of the tenure under a previ- 
ous arrangement, the tenant-defendant 
could claim abatement under the provisions 
of section 52 (1) (b) of the Bengal 
Tenancy Act. The learned Judges an- 
swered the question in the negative. 

So far as the actual decision is con- 
cerned, it is undoubtedly right ; but in 
deciding the case Sir Francis Maclean ex- 
pressed the opinion that the principle 
underlying section 188 applies to the con- 
verse case of a co-sharer tenant claiming 
the benefit of section 52 in a suit such as 
that which that learned Judge was consi- 
dering, and that a relief under section 52 
could not be granted except in a suit bet- 
ween all the co-sharer landlords and all the 
CO* sharer tenants. 

In my opinion, it was not necessary to 
have recourse to section 188 for the pur- 
pose of deciding the case ; it was sufficient 
to say, as the learned Judges did say, that 
the expression “temnt” in section 52 did 
not include the case of a mere co-sharer 
tenant who had only a fractional share in 
the tenure ; bat that it meant the tenant 
of the tenure, not one of many tenants. 

The only principle which underlies sec- 
tion 188 of the Act is that where two or 
more persons have a Joint right between 
‘them, they cannot assert it except Jointly. 
That principle is recognized in s, 52 of the 


Act and I quite accept that if two or more 
CO- sharer tenants have a Joint right for 
abatement of rent, they can only assert 
that right in a suit to which all the tenants 
are parties. In the case before us all the 
tenants, are parties to the suit and the' 
actual decision in the case cited does not 
prevent them from asserting that right as 
against a co-sharer landlord. 

The last case to which I need refer is 
that of Khetierniani Dasi v. Jiban Krishna 
Kundoo (3). The learned Judges in that 
case he Id' that section 188 ha? no reference 
to Joint tenants and •'"cannot apply by 
analogy to a co-sharer tenant who brings 
a suit authorized by the Act ; e.g., a suit 
for abatement of rent. As I have said 
before, section 188 need not be imported 
into section 52 of the Act; for the expres- 
sion “tenant” in section 52 must mean the 
tenant of the holding and not one of the 
tenants of the holding. The decision is 
also open to the objection that it is Ex- 
pressly based on the decision last discussed 
which undoubtedly lays down a contrary 
proposition. 

These are all the cases which were 
cited before us. Except the decision of 
this Court, to which I have referred there 
IS no decision which expressly decides that 
it is not open to the tenants of a holding 
in a suit by a co-sharer landlord to claim 
abatement of rent. The section is in very 
wide terms and there is nothing in section 
188 to control it. In my opinion the 
defendants are entitled to claim an abate- 
ment of rent in the suit brought agamst 
them by the co- sharer landlord. 

The case may be put in another way. 
A co-sharer landlord has no absolute right 
to maintain a suit for his share of rent^ 
He may be allowed to bring such a suit 
under an arrangement between all the 
landlords and all the tenants; but that 
arrangement must be consistent with the 
continuance of the original lease of the 
entire holding [See Gun% Mahamed v. 
Moran and Door g a Proshacl My tee v. 
Joynarain }la%ra It has been held 

that though the co -sharer landlords may 

L — — ; 

(6) (1879) 4 Oal. 96 0. L. R..870. (F, B ) 
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have “the right under such an arrangement 
to collect their portion of the rent separa- 
tely, there is nothing to prevent them from 
reverting to their original condition if they 
are all agreed, and that a suit brought by all 
the co-sharers for the recovery of the entire 
rent is maintainable [See Raja Promoda- 
uafh Roij V* Maifnoni Kunt Roy (6) and 
Shyama Gharam Bhat^acJiarya v. Akhoy 
Kumar Mitter (7 )] . 

In the last mentioned case Pratt, J.came 
to the conclusion that an arrangement -for 
separate collection of rents is an arrange- 
ment for mutual convenience and cannot 
bind the parties for all time; but may ^be 
put an end to by the tenants or by the 
landlords collectively, thougn not by one of 
the landlords against the consent of the 
others. 

All these cases were reviewed by Ram- 
pini and Woodroffe, JJ., im Ak^hoy Kumar 
MUrav* Gopal Kamini T)ebi (8). The 
learned Judges approved ' of all the deci- 
sions to which I have referred and came to 
the conclusion that there is nothing to pre- 
vent the co-sharer landlords at any time 
from putting an end to the arrangemen 
under which they have been collecting their 
rents separately. If that be so it is equally 
open to the tenant to put an end to the 
arrangment and to refuse to pay rent sepa- 
rately to the landlords. The tenant may, 
at any time, take up the position that cir- 
cumstances have arisen which would make 
it impossible for him to pay his rent sepa- 
rately to the landlords and the circumstan- 
ces of the present case are certainly such 
as would entitle the tenant to take up that 
position. 

Section 52 (1) (b) of the Bengal Tenancy 
Act gives the ■ tenants a right to claim 
abatement for rent under certain circum- 
stances. The case for the landlord is that 
though all the circumstances exist which 
would entitle the tenant to claim abatement 
of rent, still he cannot do so having regard 
to the fact that the suit is by a co-sharer 
landlord and not by the whole body of land- 
lords. The tenants may retort byjsaying: 

** If that be so, we refuse to pay you 
your share of rent* and require you to bring 
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a proper suit for rent by you and your co- 
sharer landlords in which case it would be 
open to us to claim abatement for rent’*. 

There is in my opinion, no doubt that the 
tenants could take up that position and 
compel the landlord to consent to an abate- 
ment of rent in his suit for his share of the 
rent. 

It has been urged before us that to allow 
the tenant to claim abatement of rent in 
a Suit to which the co-sharer landlords are 
not parties is to affect the integrity of the 
rent without giving any opportunity to the 
other co-sharer landlords to be heard. It is 
argued that rent is one and entire and that 
to affect that one and entire sum called 
rent payable by the tenants jointly to the 
joint landlords in a suit to which they are 
not all parties is to invite complications. 
The argument assumes that what is paid 
by a tenant to a co-sharer landlord under 
an arrangement, is, in fact, rent; but it is 
nothing of the kind. No doubt it has been 
referred to as rent in the decisions of our 
Courts, but that it is only for want of a 
better term. 

“Rent” under the Bengal Tenancy Act 
means whatever is lawfully payable or 
deliverable in money or kind by a tenant 
to his landlord on account of the use or 
occupation of the holding by the tenant. 
That which is payable by a tenant not to 
his landlords, which must mean the whole 
body of landlord, but only to one of them 
is not rent. A suit by a co.sharer landlord 
for that which is payable to him by a ten- 
ant on account of the use or occupation of 
his share of the land is not a suit contem- 
plated by the Bengal Tenancy Act ; the 
decree passed in such a suit is not a decree 
under the Bengal Tenancy Act and such a 
decree is executed under the Code of Civil 
Procedure and not under the Bengal Ten- 
ancy Act. It may be urged that if what is 
payable by a tenant to a co-sharer landlord 
is not rent then section^52 is clearly inap- 
plicable. That may be so; but the 
principle underlying section 52 is 
undoubtedly applicable and it would 
entitle the tenant to take up the atti- 
tude either that as he -is no longer 


(6) (1904) 9 O.W.N. 34. 

<7) (1906) 10 C. W. N. 787-3 C. L. J. 627. 
(8) (1906)88 Cal. lOlO-lO C.W.N. 962. 
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in possession of the landlord’s share 
of the land held by him there ought in 
equity to be an apportionment of that 
which was hitherto payable by him to 
the landlord on account of the use or 
occupation of his share of the land; or 
that the condition under which he 
agreed to pay to the landlord his 
share of the rent no longer exists and 
that he would not pay to the land- 
lord his share of rent unless all the 
landlords join in bringing a suit as 
against him or unless the co-sharer 
landlords consent to an apportionment 
of rent. 

A relief given to the tenant 
in a suit by a co-sharer landlord for 
his share of the rent does not in any 
way touch the integrity of the rent^ 
subject matter of the suit is not rent 
but that which is payable to the co- 
sharer landlord by the tenant on 
account of the use or occupation of the 
co-sharer landlord’s share of the land- 

In my opinion there is no answer to 
the claim put forward on behalf of the 
tenants in these cases. The decision 
of the learned Judge in the Court be- 
low is, in my '‘'opinion, right and I 
would di'r.miss these appeals with 
costs. 

Coatts, /. — I agree. 

Appeals dismissed. 
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Adami, j. 

Mt. Jantra Koer — Plaintiff— Appel- 
lant 

V. 

Ah Jan Darji and others — Defen- 
dants “Respondents. 

Appeal No. 1010 of 1920, decided on 
13th December, 1922, from the appel- 
late decree of the Sub. J., Shahabad, 
dated 30th June 1920. 

Criminal P. C., S. 146 — No presumptioji 
against loser will be drawn^ in Civil proceed- 
ings. 

A decjsiOTX in proceedings under section l‘i5 
Cr. P. C. does not throw the onus on the loser 
in those proceediugs. Tbedecis on in proceed- 
ings under sect. on 1^.5, Cr. P C. is not of such 
a nature as to give rise to a presumptiou in 
the Civil Court in favour of the winning 
party ip those proceedings [P. •»02, C. 2.] 

Sambhu Saran — for Appellant. 

Siveswar Dyal — for Respondents. 

Judgment. --This second appeal 
arises out of a suit for a declaration 

J923-P 51/52 


of the title of the plaintiff No. 1 to the 
northern half of Survey plot No. 21^ 
in khata No. 134. It appears that one 
Isri Lai had three sons, Rambhanjan, 
Rambahadur and Girwardhari. Ram- 
bhanjan had a son-in law Mahadeo 
Lai, who sold the whole of the plot 
No. 216 to the defendants. The plain- 
tiff, as wife of Rambabadur, claimed 
that she was entitled to possession of 
the northern half of the plot. 

According to the plaintiff, the three 
brothers separated, and on Ramba- 
hadur’s death *fehe obtained his share 
which was a half It is not explained 
why Rambahadur should get a half 
in this plot, seeing that they were 
three brothers ; but it has been found 
by the Munsif tnat it may well have 
happened that the other brothers got 
shares in other properties and in the 
arrangement between the three 
brothers half of this plot was given 
to Rambahadur and the other half to 
Rambhanjan. • 

The defendants* case was that Ram-- 
bahadur died joint with his two bro-^ 
thers and after his death Rambhan- 
jan and Girwardhari separated 
therefore, the plaintiff would only be 
entitled to maintenance and would 
have no claim to the property in suit. 

The Munsif decreed the plaintiff’s 
suit finding that there was no evid- 
ence of a partition of the land bet- 
ween Rambhanjan and Girwardhari 
only. He held that the burden of prov-- 
ing that the separation took place 
after the death of Rambahadur lay 
on the defendants and they had failed 
to prove it. In the Survey Record 
the names of plaintiff and Ram- 
bhanjan only are entered, each 
having a half share, and the Munsif 
held that the presumption attached 
to the Survey Record had not been 
rebutted. He held that the two wit- 
nesses of the plaintiff had proved 
possession and that the ca.se ot pos- 
Fession set up by the defendant had 
failed entirely. With regard to the 
sale by Mahadeo Lai to the defen- 
dants, it could not be enforced since 
Mahadeo Lai was only tx. farzidar tor 
Rambhanjan and had no power to sell 
the land to the defendants, 

• The learned Subordinate Judge on 
appeal has taken a different view 
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He holds that, since the Record of 
Rights had not been produced, it, 
therefore, could not be taken in evi- 
dence, and, since there had been pro- 
ceedings under section 145, Criminal 
Procedure Code, between the parties, 
in which the defendants had been 
found to be m possession, that fact 
must weigh very heavily in favour of 
the defendants, and he seems to have 
considered that this threw the burden 
of proof on the plaintiff, for he only 
examines the plaintiff’s evidence as to 
possession. With reg^-rd to separa- 
tion, he remarks that the plaintiff 
herself did not give evidence and her 
witnesses failed to prove separation 
previous to the death of Ramhahadur. 
He was of opinion that it was likely 
that the surviving male members of 
thefamily wanted to get back the pro- 
perty which had been transferred to 
strangers and, therefore, the plaintiff 
had been put up to institute the suit. 

The learned Subordinate Judge has 
said that there is nothing on the 
record to show that there was separa- 
tion in the family in the lifetime of 
Rambahadur,but in this beiseviden^ 
ly wrong, for the learned Munsif 
pointed out in his judgment that the 
defence witness No. 2 stated in evi- 
dence that there was a partition 35 
years before the suit and that Ram- 
bahadur had died 25 years before. It 
is true that the Munsif found the 
defence witness No. 2 to be unreliable; 
but, at the same time, the statement of 
the learned Subordinate Judge is 
shown to be Incorrect. The finding, too, 
of the learned Subordinate Judge as 
to Record-of -Rights cannot he upheld. 

It is true that the Record-of-Rights 
has not been marked as an exhibit in 
the case, but the pleadings of both 
the parties admit that in the Record- 
of-Rights the plaintiff and Ramb- 
hanjan are shown to be in possession 
each of half a share. Thus, the 
Record-of-Rights is admitted, (and, 
that being so, it was for the defen- 
dants to rebut the presumption which 
the Record-of-Rights gave rise to, 
a.nd I think that the learned Subordi- 
nate Judge has clearly laid the o/twa 
on the wrong party. > 

Taking the Judgments of both the 
Courts, it appears that while on^ 
Court held that the .defendants’ 


evidence as to separation and as to 
possession was unsatisfactory, the 
other Court held the plaintiff’s evi- 
dence was equally unsatisfactory, and 
that being so, the learned Subordinate 
Judge should have given weight to the 
entry in the Record-ot-Rights. I do 
not think that he was justified in 
finding that a decision in proceedings 
under section 145, Criminal Procedure 
Code, threw the onus on the loser in 
those proceedings. The decision in 
proceedings under section 145, Crimi- 
nal Procedure Code is not of such a 
nature as to give rise to a presump- 
tion in a Civil Court in favour of 
the winning party in those proceed- 
ings. Moreover, the learned Subor- 
dinate Judge has not considered the 
finding of the Munsif that Mahadeo 
Lai, being a mere Jarzidor had no 
power to sell the property to the 
defendants. This is a point which he 
should have considered. 

The only course, I think, is to direct 
that the decree of the^lower appellate 
Court should be set aside and the case 
be remanded to the learned Subordi- 
nate Judge for a re-hearing of the 
appeal. Costs will follow the result. 

Case remanded. 
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ROSS, J. 

Chaturgun Bind and others — Defen- 
dants — Appellants 

V. 

Tilakdhari Singh — Plaintiff — Res- 
pondent. 

A. No. 1215 of 1920, decided on 
9th Jan., 1923, from the appellate 
decree of the Dt. J., Saran, dated 7th 
Sep. 1920. 

(a) Deed— Comtr action— lease by 
tst,iYBLX— Transferee to hold directly ander land- 
lord— Transferor ceases to be a raiyat for the 
period of the transferee' s occupancy. 

In consideration of Rs. 9^5 the raiyat of 
land put the plaintiff in possession and occupa- 
tion of the land for a term of nine years. The 
plaintiff was to appropriate the produce and 
pay the rent to the landlord, that la to say, the 
plaintiff was to hold directly under the land- 
lord ^nd not by way of sub-lease under the 
raiyat. The term of the lease was to be ex- 
tended automatically until the peshgi money 
was paid. 

Held that by this instrument the ori- 
ginal raiyat transferred his ratyati right 
to the plaintiff who thereby acquired 
the right to hold the land for the purpose 
of cultivating it; and the defendant con- 
sequently ceased to be raiyat as long as the 
lease was outstanding against him. He>had 
only the reversion of the raiyati interset 
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on the expiry of the term of the lease, hut 
during the term of the lease the raiyati in- 
terest was in the plaintiff. [P. 'iOS, C. 2.J 

(b) B. T. Act, 8. -Raiyat executing 
zarpeshgi lease and then taking land from 
sarpeshgidar under kabuliat is an under- 
Raiyat«-i?en^ recoverable from him is governed 
by 8.4^ of B,T. Act. 

Wgere defendant who had ceased to be a 
raiyat by the execution of zarpeshgi lease, 
executed a Kahuhyat by which he was given 
a lease for a period of nine years by the 
zarpeshgidar. 

Held defendant cannot be deem^pd to be a 
raiyat because be does not hold the land either 
immediately under a proprietor or immediately 
under a tenure-holder, he is on uader-ro^yo^ 
and the rent recoverable by the plaintiff must, 
therefore, be regulated by section ‘^8 of the 
Bengal Tenancy Act. The legal relation 
between the parties after the execution of the 
kahuhyat was that of landlord and tenant and 
that the more fact that the lands were let out 
to the mortgagor would not alter th6 relation 
between the parties. [P. 404, C. 1 & ] 

Jadubans Sahay — for Appellant. 

B, N, Miner — for Respondent. 

Judgment. — The facts of this case 
are these. On the 16th Jjinuary 1917 
the defendants executed a zarpeshgi 
lease of 2 bighas 7 kathas ahd 12 
dhurs of kasht land in favour of the 
plaintiff in consideration of Rs. 975. 
On the 18th January 1917 the defend- 
ants executed a kabuliyat^in favour 
of the plaintiff for a term of nine 
years from 1324 to 1333 iji respect of 
the same land, the rent reserved being 
Rs. 75-5-0 a year. As they defaulted in 
payment of the reserved rent the 
plaintiff brought this suit for 1325 and 
part of 1326. 

The defence was that the kahuliyai^ 
was executed by the defendants 
father when he was old and incapable 
of understanding the transaction; that 
during the revisional Survey the rent 
was recorded as Rs. 24-7-0 and that 
the plaintiff is not entitled to claim 
more. The Munsif decreed the suit at 
a rental of Rs. 24-7-0. With regard 
to the allegation that the defendants* 
father was unable to understand the 
transaction into which he entered no 
definite finding was arrived at. 

The learned District Judge on ap- 
peal did not discuss the question whe- 
ther the defendants’ father was able 
to understand the transaction or not, 
but holding that the tenancy created by 
the kabuliyat was a new tenancy and 
that the defendant, while executing 
the zarpeshgi leise, did not lose his 
original status of a raiyat decreed the 
suit in full. The defendants appeal. 


In order to decide the question in- 
volved in this case it is necessary to 
refer to the terms of the documents. 
The zwpeshgi lease was executed on 
the i6th January 1917 by Ram Piyar 
Bind. It recites that the executant 
gave in zarpeshgi 2 bighas 7 "kathas 
12 dhurs of quaimi kasht, hitherto 
held and possessed by him, for a term 
of nine years from 1324 to 1333 to 
Tiiakdhari Singh and put him in po»- 
session and occupation thereof in 
consideration of Rs. 975, received by 
the executant; that the zarpeshgidar 
should have and hold possession of 
the zarpeshgi property and appro- 
priate the produce the-^eof and pay 
Rs. 16-14 0 annually to the proprietor 
of the village on account of rent or 
the zarpeshgi property. 

On re-payment of t\iQ peshgi money 
to the zarpeshgidar hy the endof Jeth 
1333 Fasli, or any time in the month 
of Jeth of a . subsequent year, the 
executant shhuld re-enter into posifbs- 
sion of the'mortgagedvproperty. In 
the event of failure to pay the peshgi 
money on the due date the above 
stipulations were to stand and in case 
of dispossession of the zarpeshgidar 
the amount of peshgi money would 
be realised with interest from the 
executant. Now, what is the effect 
of this instrument. It is both a lease 
and a mortgage. In consideration of 
Rs, 975, the raiyat of 2 bighas 7 
kathas of land puts the plaintiff in 
possession and occupation of the land 
for a term of nine years. The plain- 
tiff is to appropriate the produce and 
pay the rent to the landlord, that is 
to say, the plaintiff is to hold directly 
under the landlord and not by way of 
sub-lease under the raiyat. The term 
of the lease is to be extended 
automatically until the peshgi money" 
is paid. 

It seems clear that by this instru- 
ment the original raiyat transferred 
his raiyati right to the plaintiff who 
thereby acquired the right to hold 
the land for the purpose of 
cultivating it; and the defendant 
consequently ceased to be raiyat as 
long as the lease was outstanding 
against him. He had only the rever- 
sion of the raiyati interest on, the 
expiry of the term of the lease, but' 
dulung the. term of the lease the 
raiyati interest was in the plaintiff. 
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Tbe kabuliyat vifm executed on the 
Iftlih January 1917 by the saine Ram 
PiyarBindin favour of the same 
Tilakdhari Singh. It recited that by 
the zarpeshgi lease the executant had 
received the zarpeshgi money and had 
put Tilakdhari Singh in possession of 
the lease-hold property and the said 
zarpeshgidar had been in possession 
and occupation since then. But as 
the executant desired to keep the said 
mortgaged land under his cultivation 
and to pay Rs. 75-5-0 annually as 
rent to the said zarpeshgidar ^ the said 
zarpeshgidar had granted a simple 
lease for a term of nine years from 
1524 to 1333 to the executant. The 
executant was to cultivate the land, 
appropriate the produce thereof from 
year to year till the expiry of the 
term of the kabuliyat and pay the 
fixe ] rent of Rs. 75-5-0 annually to 
the said malik, that is, Tilakdhari 
Singh, the zarpeshgidar. When the 
terns of the kabuliyat expired at the 
end of Jeth 1333 the executant was 
to give up possession of the lease- 
hold property. 

Now, this is clearly not a lease of 

( the raiyati interest of land to the 
original raiyai. The defendant is not 
to pay rent to the proprietor but to 
the zarpeshgidar. He becomes the 
tenant of the zarpeshgidar at a rent of 
Rs. 75-5-0. He cannot be deemed to 
be a raiyat because he does not hold 
the land either immediately under a 
'proprietor or immediately under a 
tenure-holder; he is an uuder-rGi'i/a^ 
and the rent recoverable by the plain- 
tiff must, therefore, be regulated by 
section 48 of the Bengal Tenancy 
Aqt. That these two transactions are 
separate is established by the 
authority of Chirnman Lai v. Bahadur 
Singh (1) and the decision quoted in 
the foot-note to that report and also 
by ^kuda Bakhsh v. Alimunnisa (2). 

The effect of the second transaction 
in such a cass is stated in the Full 
Bench decision in Uttam Chandra 
Daw V. Roj ^Krishna Dalai *3), 
where Mr. Justice Chatter jee. observ- 
ed that the legal relation between the 

(l)(ie0l)28 All 388 = {l90i)A. W. K. 9B, 
(2)(19(>-) 27 All. 313 = (190*-) A. W.'N. 273 = 

1 A. L. L 745. 

Oal. 877=2^ C. W. N. 229=^ 
I. C. Xi J. 98(F. B.). . 


parties after the execution of the 
kabuliyat Vas that of landlord and 
tenant and that the mere fact that the 
lands were let out to the mortgagor 
would not alter the relation between 
the parties. * 

It follows, therefore, that the deci- 
sipn of the Munsif in this case was 
right and that the appeal .must be 
decreed with costs and that the decree 
of the District Judge be set aside and 
the decree of the Munsif restored. 

Appeal decreed. 
HA. I. R. 1923 Patna 404 
Ross, J. 

Dosi Chamar — Defendant — Appel- 
lant 

V. 

Ram Autar Singh — Plaintiff — Res- 
pondent. 

Appeal No. 6 of 1921, decided on 
12th Jan., 1923, from the appellate 
decree of th^ Sub. J,, Saran, dated 
the 29th Sep. 1920. 

(a) Appeal — One defendant not made party 
in appeal — His rights will stand unaffected by 
appeal. 

Where the decree of the Munsif was in 
favouf of defendant No. 3 and, therefore, he 
could not appeal, and in the first appeal by 
plaintiff defendant 2 was not made a party. 

Held as defendant.^ was not made a party 
to the first appeal by the plaintiff h;s rights ^ 
could not be determined in that appeal nor 
could they be determined in second appeal, 
and bis right stood uiiaffected (P. -..Oo, C. l.J 

(b) Stamp Act, S. 3G — Document admitted — 
Objection on the ground of insufficiency of 
stamp. 

Where the documents were admitted in 
evidence and exhibited and subsequently when 
it was ixDinted out that they were not properly 
stamped the Judge removed them from the 
record of the eyidence. 

Hid S, 86 of tho Stamp Act prohibits such a 
procedure, enacting that where an instrument 
has been admitted in evidence its admission 
sha.l not be called in question at any stage on 
the ground that it has not been duly stamped. 

(P. 0)6, C 2 & 406, C. l.J 

Narsu Narairt Sinha — for Appel- 
lant. 

K. F. Jaiswal and Baikuniha Nath 
Mitter — for Respondent. 

Judgment. — This is an appeal by the 
defendant No. 1 against the decree of 
the Subordinate Judge of Saran rever- 
sing thedeoreeof the Munsif of Chapra 
in a suit brought by the plaintiff for 
possession of 1 bigha 1 katha and 7 
dhui s of land. The plaintiff alleged 
that one Palak Chamar was the cousin 
of defendant No. 1 and that two of 
them together owned 1 bigha 10 katha 
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iand 5 dhurs of land. Three years 
before, Palakdied without heirs other 
than defendant No. 1 who on the 24th 
of June 1915 sold the property in suit 
to tke plaintiff for Rs. 200, which the 
plaintiff paid to Kawaldeo Narayan 
Singh, the landlord of the defendant 
to whom the defendant was indebted 
in that amount. 

But during the Survey operations 
the defendant No. 1 set up defendant 
No. 2 as the son of Palak Chamar and 
got his name recorded in the Record 
of Rights for Palak’s share. The de- 
fence was that the defendant No. 2 
was the son Palak Chamar, that the 
defendant No. 1 did not owe anything 
to the landlord Kawaldeo Narayan 
Singh but that, on the contrary, he 
had agreed to sell his share of the 
prbperty to Kawaldeo Narayan Singh 
for Rs. 200, but the latter had fraudu- 
lently got the sale-deed drawn in 
respect of the whole property and ex- 
ecuted in the name of the plaintiff who 
is his benamidar with a false recital 
as to the payment of the money. 

The Munaif found that the plaintiff 
was a nominal purchaser and dismiss- 
ed the suit on this and other grounds. 
The Subordinate Judge, however, held 
that Palak and Dasi, the defendant 
No. 1, were indebted to the landlord, 
that the plaintiff was the real pur- 
chaser, and that consideration passed, 
and he decreed the suit in appeal. It 
may be noted that the defendant No* 2 
v^^as not a party to that appeal. 

In the present appeal the first point 
taken is that, in the absence of defen- 
dant No. 2, the plaintiff’s title cannot 
be determined so far as the share of 
the defendant No* 2 is concerned. It is 
argued that the decree of the Munsif 
was in favour of defendant No. 2 and, 
therefore, he could not appeal and, as 
he was not made a party to the appeal 
by the plaintiff, his rights could not 
be determined in that appeal and 
cannot be determined now. This con- 
tention is undoubtedly sound and the 
rights of the defendant No. 2, if any, 
stand unaffected by this appeal. 

The second contention is, that the 
judgment of the appellate Court is 
not in accordance with law on the 
[Question of the Jarzi nature of the 
plaintiff’s purchase. It is contended 
bhat the Mtnisif has dealt elaborately 


with the question of benami^ he has 
considered the evidence and has given 
several reasons for his conclusion, 
whereas the Subordinate Judge has 
not dealt with the evidence at all but 
has based his decision on one single 
consideration. 

I do not think that this in a fair des- 
cription of the judgment of the Sub- 
ordinate Judge. He begins by saying 
that the lower Court had overlooked a 
very important piece of documentary 
evidence. This implies that he had 
considered what the Munsif has said 
on this subject and he came to the 
conclusion that the really decisive 
consideration was the inference to be 
drawn from this particular document. 
With that inference and its soundness 
I am not concerned. But I cannPt 
hold that the treatment of the case by 
the Subordinate Judge on this point 
is not in accordance with law. 

Then, it is argued that the sale was 
without consideration, because the 
debt which it purported to pay off was 
barred at the time when it was 
acknowledged and there was no pro- 
mise to pay it. This argument might 
have required consideration, if it had 
been found that Kawaldeo Narayan 
Singh, to whom the debt was due, was 
the real purchaser, although even in 
that case it could hardly be said that 
the sale was without consideration. 
But here it has been found as a fact 
that the’plamtiff was the purchaser^ 
no question of the debt of Kawaldeo 
Narayan Singh being barred arises. 
It must be taken on the findings that 
consideration was paid by the plaint- 
iff as an independent and real pur- 
chaser of the holding by his parting 
with Rs. 200 to Kawaldeo Narayan 
Singh. Consequently, in no view can 
the sale be without consideration. 

Lasty, it is argued that the learned 
Subordinate Judge erred in admitting 
certain chithas in evidence which the 
Munsif had refused to admit on the 
ground that they were not stamped 
according to law. What happened 
exactly was, that the documents were 
admitted in evidence and exhibited 
and subsequently when it was pointed 
^ut that they were not properly 
stamped the Munsif removed them 
from the record of the evidence* B\it 
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section 36 of the Stamp Act prohibits 
such a procedure, enacting that where 
an instrument has been admitted in 
evidence its admission shall not be 
called in question at any stage on the 
ground that it has not been duly 
stamped. On this point, therefore, 
the Subordinate Judge was undoubt- 
edly right. The ckilhas were evidence 
and he was entitled to rest his finding 
on them. 

The appeal must, therefore, fail and 
is dismissed with costs. 

^ dismissed, 

A. I. R. 1923 Patna 406 

Rqss„ J. 

Harnaraian Pandey — Plaintiff — 
Appellant 

V. 

Nand Keshxcar Pandey and others — 
Defendants — Respondents. 

Appeal No. 9 of 1921, decided on 11th 
Jan., 1923, from the appellate decree 
of Add. Sub. J. of Saran, dated 
28th Sep. 1920. 

Decree — Exparte decree — Court finding in 
later suit that summons was not serv^ on 
defendant in former suit — No fraud is esta^ 
hlisAed thereby — Fraud — Civil P. C., 8 11. 

The main allegation in this suit was that 
the defendant 1 did not receive summons in 
the previous suit and that the exparte decree 
was got fraudulently behind his back. The 
evidence discussed by the Judge was only the 
evidence of the service of summons. The 
finding was non-service. 

Held that is not evidence of fraud and the 
dogmatic statement that the previous decree 
was obtained fraudulently does not amount 
to a proper finding that the decree has no 
effect because of fraud. If there is nothing 
to ind'cate that the CJourt which tried the 
first su.t had not satisfied itself of the service 
of summons it must . be presumed that the 
CJourt was satisfied the decree was 

mad© ’ (P. --07, C. l.J 

Manohar Lai and S, K, M titer — 
for Appellant. 

Ht^rreshwar Prasad Sinha — for 

Respondents. 

Rots, J. — This is an appeal by the 
plaintiff against the decree of the Ad- 
ditional Subordinate Judge of Saran 
afidrming the decision of the Munsif of 
Siwan, dismissing the plaintiff* s suit. 
The subject-matter of this litigation is 
a plot of land measuring 4 bighas 14 
kathas and 2 dhurs. The plaintiff and 
the three defendants are brothers.iThe 
plaintiff alleges that they separated 
long ago and that after the separa- 
tion he acquired this property now in 
suit; that during the previous survef 
operations the land wasjrecorded under 
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the names of all the brothers jointly 
whereupon the plaintiff brought a suit 
for declaration of his title and got a 
decree on the 16th of December 1909’ ; 
not withstanding that decree the 
lands have again been entered in the 
same of all the brothers jointly in 
the recent Settlement proceedings 
and consequently the plaintiff ha.s 
brought this suit for confirmation of 
his possession; or, if he be considered 
to have been dispossessed, then for 
recovery of possession. ^ 

The defence was that the defend- 
ants and the plaintiff were separate in 
mess only but joint in business. With 
regard to the previous suit all that the 
defendant Na 1, (who was the contest- 
ing defendant and is now the respon- 
dant,) said was that he had bo know- 
ledge of the suit and received no sum- 
mons, that the defendants Nos. 2 and 3 
were in concert with the plaintiff and 
that if they had done any act in con- 
currence with each other it could not 
be injurious to the defendant. 

The Munsif in dealing with that 
previous litigation referred to the 
evidence of the service of summons 
on the defendant and discovered 
certain discrepancies in it. At the 
end of his judgment he said that 
defendant No. 1 is not bound by the 
exparte decree set up the plaintiff.r'’* 
The learned Subordinate Judge in 
dealing with the same question says 
that the plaintiff obtained an exparte 
decree but probably without the 
knowledge of defendant No. 1. He 
then refers to the evidence of the 
service of summons and concludes 
that “the exparte decree was obtained 
fraudulently behind his back” and 
it was never put into execution ; it 
wtis therefore of no consequence and 
could not bind the defendant No. 1. 

The main ground taken in the pre- 
sent appeal is that as the title of the 
plaintiff was declared by the decree 
of 1909 and that decree has not been 
impugned on the ground of fraud, 
effect must be giveiito it and the pre- 
sent appeal must be decreed. The 
learned Vakil for the respondent says 
that in paragraph 5 of the written 
statement fraud has been alleged and 
the Subordinate Judge has found 
fraud. Now paragraph 5 of the writ- 
ten statement, in my opinion, does not 
amount to a proper pleading of the 
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fraud. The main allegation is that 
the defendant did not receive sum- 
mons. He also alleges that the de- 
fendants Nos. 2 and 3 are in concert 
with the plaintiff evidently meaning, 
in the present litigation. The written 
statement then says. “ If they had 
done any such act in concurrence with 
each other it cannot be injurious to 
the defendant.” This is not even an 
allegation of fraud. The evidence 
discussed by the Subordinate Judge is 
only the evidence of the service of 
summons. The finding is non-ser- 
vice; but that is no evidence of fraud 
and the dogmatic statement that the 
decree was ** obtained fraudulently 
does not to my mind amount to a pro- 
per finding that the decree has no 
effect because of fraud. 

It was contended on behalf of the 
respondent on the authority of Ram 
Lochan Soar v. Nitya Kalee Debia (1) 
that no legal decree can be passed 
exparte without the Court being satis- 
fied of the due service of the sum- 
mons, There is no doubt about the 
proposition ; but in the present case 
what we have is that the Court in the 
present litigation is not satisfied that 
the summons was properly served in 
the suit in which the exparte decree 
was passed ; but there is nothing to 
indicate that the Court which tried 
the suit of 1909 had not satisfied 
itself of the service of summons and 
it must be presumed that the Court 
was satisfied before the decree was 
made. In my opinion the decree of 
1909 concludes the matter. 

The appeal must be decreed, with 
costs, the decree of the Court below set 
aside and the plaintiff’s suit decreed 
with costs throughout. 

Appeal allowed, 

(1) 12 W. R. 210; 
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Das and Kulwant Sahay, JJ. 

{Maulvi) Jamil Ahmad — Judgment^ 
Debtor — Petitioner — Ap pel Ian t 

V. 

Kesho Das and others (Decree- 
Holders) and Alt Fatma and others 
(Judgment- Debtor's) — Opposite Par- 
ties — Respondents. 

Mis. A. No. 41 of 1921, decided on 
2l8t March, 1923, from an order of 
Sub. J., 3rd Court Patna, dated 8th 
Jan. 1921. 

Executicn — Award of damages for a future 
uncertain event is illegal and cannot be estecut- 


ed — Even if executable-, subsequent orders of 
Court without application hy decree-holdkr 
cannot save limitation. 

In execution proceedings the Court, while 
allowing postponement of sale on the applica- 
tiou of judgment-debtor, ordered for payment 
of damages in the event of a fresh application 
for postponement being made at some fnture 
date Later on after the judgment -debtor 
applied for postponement ^ain, the court di- 
rected the damages to be incorporated in the 
main decree, and in the objection of the judg- 
meiit*debtor the court excluded it from the 
general account and directed that the damages 
may be recovered by separate ei^ecution. 

Held the Court had no jurisdiction to 
make an order awarding damages for an event 
which might or might not occur at some future 
time. {P* 0* 

Neither the order of the executing Court di- 
recting a certain sum as damages to be incor- 
porated in the general account of the main 
decree, nor the further order that the damages 
should be excluded from the general account, 
is an order awarding damages and capable of 
execution, nor could these orders save limita- 
tion for the purpose of executing the order 
awarding damages assuming that the order 
could be executed. tP* C. 2.] 

Md, Hasan Jan and 8, Sultan 
Ahmad — for A^ppellant. * 

8, M, Tahir, P. A. Sinha, N, C, 
Ohose, N, C, Sinha, K, Hassain and 
B. N, Ghose — for Respondents. 

Kulwmnt Sahay, J. — This is an ap- 
peal against the order of the Subordi- 
nate Judge of Patna, dated the Bth 
January 1921 dismissing i the appel> 
lant’s objection to the execution of a 
decree. On the 4th of September 1905 
a mortgage decree was passed against 
Musst. Bibi Fasihan. Execution was 
once taken out of the decree in the 
life-time of Bibi Fasihan in the year 
1908, which was dismissed in March 
1910. Bibi Fasihan died, and fresh 
executions were taken out against her 
heirs. The fourth application for 
execution was filed on 14 — 10 — 1912 
which was registered as Execution 
Case No. 115 o| 1912. In the course of 
this fourth execution an application 
was made on the 27th of November 
19l2 by Saiyid Abul Fateh alias 
Mohammed Umar one of the heirs of 
Bibi Fasihan, praying for postpone- 
ment of the sale and on that date an 
order was passed upon that applica- 
tion to the following effect. 

“It IS ordered that the sal© be postponed on 
payment of Rs, ICO as cost but if the judgment- 
debtor will take further time after fresh 
proclamation they will have to give damage at 
the rate of 6 per cent, per annum in addition 
t% the interest given in the decree as the 
decree-holder had been much troubled with 
frivolous objections,” 

Th^ cost of Rs, 100 awaroed 
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tlnrter this drdAr Was paid and thd 
sale was adjourned. In the course of 
the said execution proceeding, a 
petition was filed by Mohammad 
Kalimuzzafar, another judgment- 
debtor, on the 16th June 1913,'praying 
for p ost pone men t'of the sale of one of 
the properties, and the Court allowed 
the prayer and postponed the sale of 
that property which was lot No. 3. 
That execution case was ultimately 
dismissed on 22nd July 1914. Fresh 
Execution was taken out on the 17th 
September 1914, which was dismissed 
on the 30th of July 1915. On that very 
day, t, e. 30th July 1915, another ap- 
plication for execution was filed, and 
it was registered as Execution Case 
No. 115 of 1915. 

On the 25th September 1915 two of 
the' judgment-debtors, Musst. Bibi 
Habiba and Mohammad Abul Fateh 
alia^s Mohammed Umar, again applied 
for postponement of the sale, and the 
Court was on that date again pleased 
to postpone the sale on payment of 
Rs. 100 as cost to the decree-holders. 
The order of the 25th September 1915 
after postponing the sale and award- 
ing Rs. 100 as cost to the decree- 
holders proceeded as follows : 

“It has been brought to ray notice by the 
-decree-holder’s pleader that in accordance with 
-the Order No. 7 , of 27th November. 1912, passed 
in Execution Case No. 116 of 1912, they are 
^entitled to get damages at 6 % p, a. on the 
decretal amount should the judgment-debtors 
again apply for time. I have seen that order 
today and I find that the order directs dama- 
ges at 6 % p. a. to be given to the decree-holders 
in addition to the usual interest allowed in the 
decree. It appears that the judgment-debtors 
again applied tor time and so the order should 
be now put in force. 


The Vakils for the aforesaid judgment- 
debtors raised no objection to the above order 
being enforced. I direct accordingly that a 
fresh proclamation be issued fixing the 24th 
November after incorporating the damages at 
the above rate in the account if it is not 
already included in it, the date from which 
the damage is to be calculated being the 16th 
J une 1913 which was the next sale day after 
the passing of the order referred to above”. 


Thereafter, it appears that two 
objections were filed on behalf 6f Bi^ji 
Habiba and Abul Fateh alia$ Umar 
to the eifect that they were not bound 


by the order of the 27th Novefitllor 
1912 under whioh damages were 
allowed in Execution Case No. 115 of 
1912 and that the amount of thei 
damages should not be included m the 
account of the decree which is a mort^ 
gage decree. By an order dated the 
23rd February 1916 the Court dis- 
allowed the first objection but allowed 
the second objection and ordered that 
“the item of damages be excluded 
from the account, which the decree- 
holders are at liberty to realize by a 
separate execution.” 


On the 21st February 1919, the 
decree-holder applied for execution of 
the order of the 27th of Novem- 
ber 1912 for realization of the damages 
awarded under that order. This 
application was dismissed on the 26th 
of March 1919. A second application 
for execution of the same order was 
made on the 17th April 1919, which 
was dismissed on the 26th November 
1919. The present application for 
execution of the order of the 27th 
of November 1912 was made on the 
9th of December 1919. 

In the meantime sometime in 
the year 1918, the estate of Bibi 
Fasihan was placed in the hands of 
a receiver who now represents all 
the judgment-debtors, the heirs of the 
original debtor Bibi Fasihan. The 
receiver filed an objection to the 
execution of this decree on the ground 
that the Court had no jurisdiction to 
award damages and even if it had, all 
the parties being not represented, the 
receiver is not bound thereby; secondly, 
that the execution was barred by liuii- 
tation, and thirdly that the order 
awarding damages is in the nature of 
penalty and that order should pot be 
executed. 

t 

^he learned Subordinate Judge by 
his order dated the 8th of January 1921 
has disallowed the objections, and the 
present appeal is preferred by the 
receiver against this order. The points 
taken by the learned Counsel on his be- 
half are: (1) that the order awarding 
the damages was illegal and is not bind-^ 
ing on the receiver (2) that there is no 
order which is capable of exeoation 



^tid (3) th^t iti etrant thd appli- 
cation for execution is barred hy 
limitation. 

As jegards the first objection, it is 
argued on behalf of the decree-holders 
respondents that the Court had power 
to put the parties to terms on grant- 
ing adjournment of the sale. On re- 
ference to the order of the fi7th of 
Kovembep 1912, it appears thkt the 
Court did, as a matter of fact, award 
fts. 100 as cosh before postponing 
the sales. The further direction for 
payment of damages was in the event 
of a fresh application for postpone, 
ment being made at some future date. 
Kow, the sale was postponed on the 
27th of November 1912 at the instance 
of only one of the judgment-debtors. 
The other judgment-debtors did not 
apply for postponement and the 
application of Abul Fateh of the 27th 
of November 1912 related not to all 
the mortgaged properties but only to 
the property with which he was 
concerned. 

1 . In my opinion the Court had no 
jurisdiction to make an order award- 
ing damages for an event which might 
or might not occur at some future 
time. On the 16th of June 1913, the 
sale of one of the properties, namely, 
lot No. 3, was postponed on the appli* 
cation of another judgment-debtor 
Kaliniuzzaifar. The other judgment- 
debtors did not on that, date apply for 
postponement of the sale of their pro- 
perties, and assuming that the order 
of the 27th of November 1912 award- 
ing damages was a good order so far 
as Abul Fateh was concerned, the 
fresh application for postponement 
made by Kalimuzzafar on the 16th of 
March could not bring into operation 
the effect of the order of the 27th of 
November 1912. 

The next order, which is of impor- 
tance, is that of the 25th of September 
1916. Now, tnat order was passed on 
the application of only two of the 
Judgment-debtors, Musst.^Bibi Habiba 
and Mohammad Abul Fateh alias 
Mohammed Umar. By that order the 
Court merely ordered that jfhe dama- 
ges awarded by the order of the 27th 
November 1912 should be calculated 
and incorporated in the account for 
fhe sale of the morjigage properties. 


J.) TiBlw tlTt 

Thift otder of the 25tli of SepteM^ 
1915 did not independentljr award an jr 
damages ; it simply ordered the dama- 
ges to be incorporated in the general 
account under the mortgage deore^. 
It has been argued that this was a con- 
sent order and, therefore, all the judge- 
ment-debtors are bdund by it, but oh 
reference to the order sheet it would 
appear that the consent was given 
only by the two judgment-debtors 
Musst. Habiba and Mohammad Umdit; 
the 6ther judgment-debtors do not 
appear to be parties to this order and 
it does not appear that this order was 
passed in their presence or that they 
were consenting party thereto. 

The next order which it is necessary 
to notice is the order of 23rd February 
1916. Now, this order again was made 
on the application of the said two 
judgment-debtors Bibi Habiba and 
Abul Fateh, and by this order the 
order of the 25th of September 1915 
was cancelled and it was ordered that 
the damages should not be incorporat- 
ed in the genera) account under the 
mortgage decree, and the decred- 
hoiders were at liberty to realize the 
damages by separate execution. This 
order also is not an order which award- 
ed damages and which is capable of 
execution. The order of the 25th off 
September 1915 directed the damages 
to be incorporated in the general 
account, while the order of the 23rd 
February 1916 directed that the dama- 
ges should be excluded from the 
general account. 

Therefore, there is, as a matter of 
fact, no order awarding damages at 
6 % p. a. which is binding on all the* 
judgment-debtors and which is capable 
of execution ; and, in ray opinion, the 
objection of the receiver who now 
represents all the judgment-debtors 
is valid and it must be held that the 
order of the 27th of November 1912, 
if it be held to be an order which is 
capable of execution, is not binding 
on all the judgment-debtors, and the 
orders of the 25th of September 1915 
and 23rd February 1916 are not otder^ 
awarding damages which are capable 
of execution. 

• In the next place the order sought 
to be executed is the order of the 
27th of November 1912. I have l^ld 
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that this is not an order which is 
capable of execution inasmuch as. it 
does not award damages independ- 
ently but it makes a conditional order 
that in the event of any future applic- 
ation for adjournment the judgment- 
debtors will have to pay damages, and 
no order has yet been made, as a 
matter of fact, awarding the damages. 
But, assuming that the order of the 
27th of November 1912 is capable of 
execution, the application which was 
for the first time made for the execu- 
tion of that order, on the 2lst Feb- 
ruary 1919 was barred by limitation. 
It is said that the order of the 23rd 
February 1916 saves limitation, but 
that order was made on the applica- 
tion of two of the judgment-debtors, 
and it merely directed that the 
damages should not be included in the 
general account of the mortgage 
^ecree. There was no application by 
the decree-holders on that date and 
it Gannot be said that that order gave 
a fresh start to the period of limita- 
tion. If the order of the 27th of Nov- 
ember 1912 be held to be a valid and 
binding order it came into operation 
on the 16th of June 1913 when applica- 
tion for postponement of the sale was 
made lor the first time after that 
order and the application of the 21st 
February 1919 being beyond three 
years from that date was barred by 
limitation. 

In this view of the matter the 
objection of the receiver must be 
allowed and the order of the Court 
below set aside. The result is that 
this appeal is decreed with costs. 

Da«, J. — I agree. 

Appeal allowed. 
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MIJLLICK AND BUCKNILL, JJ. 

Jharu Lai — Petitioner 

V. 

Mahanath Madan Das — Accused. 

Criminal Ref. No. 66 of 1922, 
decided on 7th Nov., 1923, by Sess. J. 
©I Purnea, dated 8th August 1922. 

Criminal P. C., S 195 — Pallic Demands Re- 
covery Act — Officer directing ref und of surplus 
is not a Court — Forgery in proceedings %efoxe 
such officer-— No sanction is necessary. 

An officer in the collectorate«#^ directing re- 
f utKl of the surplus sale proceeds, is not a Court 


and np sppctiop^ is.necpssary to proseoutp per- 
sonal Who forgelne signature or co-debtors on 
a Mukhtearnama empowering the mukhtear to 
withdraw the surplus. [P. 411, C. 1.] 

K. N. Chowdhury and S, P. 8&n — for 
Petitioner. 

H. L, Nandkeolyar, Assistant Govern- 
ment Advocate — for the Crown. 

Mullick, J- — Mahanth Madan Das 
and his wife and the petitioners Jharu 
Lai and Baijnath .Chowdhury were 
co-sharersjn Mahal Amirpur Hardas 
which was sold by the Collector of 
Purnea for arrears of road cess under 
the Public Demands Recovery Act 
and after paying the Government 
demand a surplus of Rs. 126 was lying 
in deposit in the Purnea Collectorate 
to the credit of the certificate debtors. 
On the 5th September, 1921, a mukh- 
tear named Basdeo Narain filed a 
mukhtearnama purporting to have 
been executed in his favour by all the 
debtors including Madan Das and his 
wife and he drew out the whole 
amount of Rs. 126 from the Collecto- 
rate. On the •12th June, 1922, Madan 
Das lodged a complaint before the 
Magistrate of Purnea, stating that 
Jharu Lai and Baijnath had forged 
his name and that of his wife on the 
mukhtearnama and praying that pro% 
cess should issue against them for 
offences under sections 468 and 471, 
Penal Code. 

The Magistrate after calling for a 
report from the Certificate Officer is- 
sued process as prayed for. There- 
upon Jharu Lai and Baijnath moved 
the Sessions Judge in order that the 
case might be referred to this Court 
under section 439, Criminal Procedure 
Code, and the Sessions Judge has 
done BO on the ground that there be- 
ing no sanction by the Certificate 
Officer under section 195, Criminal 
Procedure Code, for the prosecution 
of the petitioners thNi proceedings 
must be quashed. 

'f ’ 

Apart from the objection that S. 439 
does not seem to authorize the Court to 
direct a subordinate Court to refrain 
from trying an accused against 
whom be has issued process, I think 
on the merits, the present application 
must fail. The application of tha 
29tlv June, 1922, was not, in my 
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opinion, made to the officer entrusted 
with the custody of the surplus sale 
proceeds in his capacity as a Court 
The certificate proceedings terminated 
after Uie ‘^ale of the property and the 
deposit of the rtioney, and thereafter 
it seems that it was open to any 
ministerial officer of the Court to re- 
turn the money to the person entitled 
under proper safeguards. The only 
proceeding of a judicial nature which 
the Public Demands Recovery Act 
contemplates after the deposit of the 
money is an inquiry by the Certificate 
Officer under section 32 (2) where the 
certificate debtor disputes a claim 
made by the certificate holder to 
receive any amount which might be 
due to him under section 32 (1) (c). 

*It does not seem that it was neces- 
sary for the mukhtear to institute ^ 
any proceeding at all for the with- 
drawal of the money. A verbal ap- 
plication would have sufficed and in 
the present case the officer who 
directed the refund of the money was 
not, in my opinion, acting as a Court 
or disposing of any proceeding re- 
quired by the Act. 

In these circumstances the sanction 
required by section 195 was not neces- 
sary and the reference cannot be ac- 
cented. 

Bucknill, J. — I agree. 

Rpjerence not accepted. 
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MULLICK AND KULWANT SaH AY, JJ. 

Ramjas Agarwala and another — 
Petitioners 

V. 

Linton Molesworth and Co,, and 
others — Opposite Party. 

* Civil Rev. No. 120 of 1922, decided 
on 13th March 1923, against an order 
of Sub. J. of Dhanbad, dated 9th 
March 1923. 

(a) Civil P. C„ O$0,R.S-r-Tu)O plaintiffs— Two 
causes of actions — DeJ^^mdants same — Joinder 
cannot be allows. 

Where the claim of the plaintiff No. 1 was 
based upon an agreement entered into by and 
between the defendants 3 to 20 and himself 
for sale of the land and the colliery and the 
claim of the plaintiff No. 2 was based upon his 
purchase of part of the same land from the 
defendants 10 to 20. 

Held that the plaintiff No. 1 has absolutely 
nothing to do with the claim of the plaintiff 


No. 2 so far as possession and partition of 
plaintiff No. 2*s share is concerned and vice 
versa^ that if the two plaintiffs had bfought 
the suits separately there would not be ques- 
tion of law or fact which would be common to 
the two suits that the rights to the reliefs 
claimed by the two plaintiffs did not arise out 
of the same act or transaction or Seriei^ of acts 
or transactions, therefore the joinder of the 
two plaintiffs and the causes of action alleged 
by them is not authorized by any law or prin- 
ciple. The fact that the plaintiff No. 2 agreed 
to give up bis interest in favour of the plain- 
tiff No. 1 if he succeeded in establishing his 
agreement and therefore the interest of the 
two plaintiffs are not antagonistic, would not 
give them a right to join two totally dissimilar 
claims in the same action. 

[P. 412, C. 1 & P. 418, 0. l.[ 

(b) Civil P, <7., 8. 115 — Interlocutory order — 
No revision lies. 

The High Court will not interfere in revi- 
sion with interlocutory orders unless some 
irreparable injury is caused to any party 
thereby. [P. 413, C. 1.1 

A, B. Mukherjee — for Petitioners. 

P. C. Rai, S. C. Mazumdar and 
P. K. Sen — for Opposite Party. 

Kulwant Sahay> J. — This is an ap- 
plication by the plaintiffs against an 
order dated the 9th March, 1922, passed 
by the Subordinate Judge at> Dhanbad» 
whereby he has held that tjhe suit was 
bad for misjoinder of parties and 
causes of action. The material allega- 
tions of the plaintiffs as set out in the 
plaint are shortly these : — 

Defendants 3 to 20 entered into a 
partnership and acquired 66 bighas 
11 cottas of land and started a colliery 
therein. In August 1918 they nego- 
tiated for sale of the land and the 
colliery with the plaintiff No. 1 and 
in June 1919, the terms of the alleged 
sale were settled between plaintiff 
No. 1 and the defendants Nos. 3 to 20 
It was agreed that the defendants 
3 to 20 would attend the office of 
the plaintiff’s solicitor the next day^, 
to execute a formal agreement and 
receive a sura of Rs. 5,000 as earnest 
money, but that the defendants 3 to« 
20 failed to do so, that thereafter the 
defendants 3 to 20 carried on negotia- 
tions for sale with others, and ulti- 
mately they negotiated with the de- 
fendents 1 and 2, and on the plain- 
tiff No. Vs coming to know ®f this 
fact, he served a notice through his 
solicitor upon the defendants 1 & 2. 
and 3<o 20 imforming them of the 
agreement with him and calling upon., 
the latter to oarry out the agreemenU 
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The defendants 3 to 9, however, sold 
13 annas odd share in the land and 
the colliery to the defendants 1 and Z 
in Noveml^r 1919, and the defendants 
10 to 20 sold the remaining share to 
the plain tiflf No. 2 in September 1919. 
Thereupon, in December 1919, the 
present suit was brought by both the 
plaintiffs and the reliefs asked for 
in the plaint are as follows : — 

(1) That a decree be passed for 
specific performance of the agreement 
with the plaintiff No. 1; (2) that a 
declaration be made that the defendants 
1 and 2 cannot retain possession of the 
property in suit ; (3) for possession of 
the entire property ; (4) for damages 
and mesne-profits ; (5) for dissolution 
of partnership and appointment of a 
receiver pending the dissolution ; (6) 
that if a decree for specific performance 
be not passed then a decree for parti- 
tion may be passed ; and ^7) for reco. 
veiy of profits after taking accounts. 

Issues were settled on the 8th of 
March 1922, and issue No. 2 was to the 
effect “Is the suit bad for misjoinder 
of parties and causes of action ?.“ 

The learned Subordinate Judge tried 
this issue, and by his order dated the 
9th of March 1922 held that the suit 
was bad for misjoinder of parties and 
he gave an opportunity to the plaintiffs 
to elect as to which of them should 
proceed with the suit and for which 
relief and to amend the plaint accord- 
ingly, and he gave them time till the 
27th of March within which the plain- 
tiff should make the election and make 
the necessary amendment, and it was 
ordered that in the event of their 
failure to do so, the suit should stand 
dismissed. The plaintiffs apply for 
revision of this order. 

In my opinion the order of the 
leahied Subordinate Judge is perfectly 
right and cannot be interfered with. 
It will appear that upon the allega- 
tions made in the plaiht the two 
plaintiffs cannot properly join in the 
present action. The claim of the 
plaintiff No. 1 is based upon an 
agreement alleged to have been 
entered into by and between the 
defendants 3 to 20 and himself for 
sale of the land and the colliery. The 
<;^aim of the plaintiff N%. 2 is based 


upon his purohasd of September 1919 
from the defendants 10 to 20. The 
plaintiff No. 1 has absolutely nothing 
to do with the claim of the plaintiff 
No. 2 so far as possession and pa<^tition 
of the plaintiff No. 2’s share is con- 
cerned. Similarly the plaintiff No 2 
has no concern with the relief claimed 
by the plaintiff No. 1. If the two 
plaintiffs had brought the suits 
separately there would not be any 
question of law or fact which would 
be common to the two suits. The 
rights to the reliefs claimed by the 
two plaintiffs did not arise out of the 
same act or transaction or series of 
acts or transactions, and the 'joinder 
of the two plaintiffs and the causes of 
action alleged by them is not 
authorized by any law or principle,* 

The learned Vakil for the petitioner 
relies on the cases of Fakirapa v. Rud- 
rapa (1) and Pinapati Mrutyunjaya v. 
Pinapati Janakamma (2) but these two 
cases have absolutely nothing to dp 
with the facts of the present case. In 
the first case the suit was brought by 
the widow and the alleged adopted son 
of one Irapa for a declaration that a 
certain property attached in execution 
of a decree against one Rudrapa be- 
longed to them and not to the 
judgment-debtor, and the suit was 
brought to set aside the attachment. 
The Court of first instance decreed 
the plaintiff’s suit, but on appeal by 
the defendant the lower appellate 
Court was of opinion that the inter- 
ests of the two plaintiffs were antago- 
nistic and it held that the suit was 
bad for misjoinc^er of parties. 

On second appeal to the High Court 
it was held that there was no misjoin- 
der; the two plaintiffs were both joint- 
ly interested in disproving the defend- 
ant’s title and their claims were in no 
way antagonistic and that they could 
therefore sue jointly. In the second 
case the widow and the adopted son 
of a deceased person joined together 
as plaintiffs and brought a suit to 
recover a certain sum of money 
payable by the defendants to the 
deceased. The money was undoubt- 
edly due to one or the other of them 
and they were agreed that either 

fl) (1892) 16 Bora. 119. ^ 

(2) (1908) 26 Mad. 6--7 (P. B.) 
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'Bhiould take it. The ‘widow joined as 
plaintiff becBiiBe the rlsrht of the 
^opted son was questioned. It was 
held that the siiit was not bad for 
misjoinder of plaintiffs. 

It is*arguedby the learned Vakil for 
the petitioner that in the present case 
the plaintiff No. 2 agrees to give up 
his interest in favour of the plaintiff 
No. 1 if he succeeds in establishing 
his agreement, and therefore the 
interest of the two plaintiffs are not 
antagonistic; but that would not give 
them a right to join two totally dis- 
similar claims in the same action. 

In my opinion the right to relief 
claimed by the two plaintiffs is not 
in respect of or arising out of the 
same act or transaction, nor is there 
any common question of law or fact 
arising out of the separate claims of 
the tv;o plaintiffs and therefore the 
joinder of the two plaintiffs and their 
causes of action in the present case 
is not authorized by the provisions of 
Order I, rule 1 or any other provision 
of the Code of Civil Procedure. 

Moreover, the present application 
is made against an irit'Crlocutory order 
passed by the Subordinate Judge and 
it is settled law that the High Court 
will not interfere in revision with such 
orders unless some irreparable injury 
is caused to any party thereby. Here 
we are informed that the plaintiff 
No. 2 has paid no court-fee upon the 
reliefs claimed by him and there is no 
irrei: arable injury caused to any 
party by the order passed by the 
learned Subordinate Judge. 

The application is therefore dis- 
missed with costs, two gold mohurs. 
The plaintiffs may make the election 
and the necessary amendment of the 
plaint within two weeks of the arrival 
of the record in the Court below, fail- 
*ing which the suit shall stand dis- 
missed. 

Mullick. J.—- In my opinion the 
frame of the suit is bad, both under 
Order I, rule 3 and Order II, rule 3 of 
the Civil Procedure^ Code. I am also of 
opinion that this Court cannot inter- 
fere 111 this case in exercise of its 
powers of revision and that no case 
has been made out for the exercise of 
our powers of superintendence. 

Application rejected. 
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Mullick and kulwant Sahat, JJ/ 

JRamjit Appellant 

v. 

King jSf/iperor— Respondent. 

Criminal A. No. 166 of 1922, decided 
on 15th December, 1922, from a deci<* 
sion of Otficiating Sess, J. of Shaha- 
bad, dated 16th Sep. 1922. 

{a) Practice — Witness — Interested — Toddy 
ihop-keepers will be interested in saying Tiothing 
against their own customers. 

Where a fight takes place in a shop it 
scarcely likely that the shop-keeper and hi a 
family members would give evidence against- 
their own customers. Their inclination would, 
be to say that nothing disorderly had taken 
place at their shop, which they hold under a- 
licence from Government. fP. 415, O. 

(6) Evidence Act, S. lU-^Failure to call all 
witnesses is no ground for disbelieving the wit- 
nesses produced or for drawing adverse infer- 
ence against prosecution— -Criminal Trial. 

If the witnesses called by the prosecution 
are otherwise worthy of credit, the Court is 
not entitled to disbelieve them simply because 
some persons, who could have thrown light 
upon the case, have not been put before the 
Court by the prosecution. The proposition 
that it IS the duty of the prosecution to call 
all the witnsses who prove their connection 
with the transactions connected with the 
prosecution and who must be able to give im- 
portant informat.on, and if such witnesses, 
are not called without sufficient reason being 
shown, the Court may properly draw an infer- 
ence adverse to the prosecution, is too wide 
(16 A. 8.1 F. B.) if the police consider a witness 
to be a false witness or that h »8 evidence is 
unnecessary, they would be justified in not 
sending up that witness for the prosecutiou 
and his absence at the trial ought not to be a 
reason for disbelieving the prosecution wit- 
nesses if they are otherwise worthy of credit. 
It IS of course not for the police or for the 
Public Prosecutor to champion a particular 
theory and to suppress the evidence of a 
reliable witness simply because h s testimony 
IS inconsistent With it. [P. 416, C. 1.) 

(c) Evidence — Appreciation of— Injury said 
to be caused by brick mark —Absence of 
external mark does not disprove case. 

The absence of any external mark of injury 
is not necessarily destructive of the case that 
the injury was caused by a brick. It is possi- 
ble that a blow in the abdomen is less likely 
to leave a mark than one on a less elastic and 
resilient part of the anatomy. (P. 416, 0. 2. J 

S. M, YusvJ S, Bashiruddin, Ouru 
Saron Frasad and Sant Prasad— lor 
Appellant. 

H. L. Nandkeolyar^ Assistant , Gov- 
ernment Advocate— ior the Crown. 

Mullick, J.—The appellant Ramjit 
Ahir has been sentenced to rigoroui^ 
inftppisonment for eighteen months 
under sectiosp 325, Penal Code, for 
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having^on the 4th May, I9i2, etruok 
Japit Ahir with a brick or a piece of 
a brick and thereby caused his death. 

The occurrence took place about an 
hour before sunset on the 4th May. 
Japit was taken to the Arrah Police- 
station about 4-30 p. m. on the 5th 
May. He complained of pain in the 
abdomen, but the^ Sub-Inspector in 
charge did not think it necessary to 
record a first information and after 
making an entry in the station diary 
sent him to the hospital. 

On the 6th May at 6-25 p. m. in 
consequence of a report made by the 
Assistant Surgeon, Japit’s dying 
declaration was recorded by a Deputy 
Magistrate. On the 7th at 1 p, m. 
the Sub-Inspector having come to 
hear of Japit’s condition recorded a 
formal first information, Japit died 
that evening in hospital and a post 
mortem report made on the following 
day disclosed the fact that his bowel 
was ruptured and that death had 
taken place owing to acute peritonitis. 
The appellant, Ramjit, was arrested 
on the 7th May. The record does not 
show on what date the remaining 
accused Deoraj Ahir, Ramdas Ahir, 
Lachmi Ahir, Sheobalak^ Ahir, Ram- 
lopit Ahir, Chandrika Ramavatar 
and Mangal were arrested. 

The learned Sessions Judge of Sha- 
habad, agreeing with one assessor 
and disagreeing with the other has 
acquitted all the accused except Rara- 
jit. The latter assessor was of opi- 
nion that ail the accused should be 
convicted of an offence under section 
147. 

The case made in the Session Court 
by the prosecution was that the 
appellant's party were drinking 
in the toddy shop of Raralagan Passi 
when the complainant Nathuni Ahir 
and five other Ahirs of Badka Chanda 
arrived and purchased a pitcher of 
toddy for four annas; that when they 
sent Ramlagan’s wife into the room, 
in which the appllant’s party were 
drinking from a cup, Ramjit got an- 
gry with the woman for having sold 
todiy to men from Badka Chanda, 
who had the previous day impound- 
ed the cattle of the men of Chotka 
Chanda* and became out and carried 
into the shop the pitcher of toddy 
which the complainant’s party had 
purchased; thatt'aereupoman alterca- 


tion took place with the result 
that the ten men from Chotka Chanda, 
reinforced by Deoraj Ahir of the same 
village, who had been standing at his 
door close by, attacked the Badka 
Chanda men with bricks which*" they 
took from a stack near a well which 
was under repair. The complainant's 
party while retreating appear to have 
retaliated in like manner with the 
result that Japit, who had run up from 
his kalihan, was struck in the abdo- 
men, as stated above, by Ramjit. On 
the same side were injured Jhulan, 
Nathuni, Sarwan and Sitaram. On 
the other side were injured Ramdas, 
Lachmi and Ramjit. The injuries of 
all, with the exception of Ramjit, 
were slight and are consistent with 
the allegation that they were caused 
by pieces of bricks. The evidence 
shows that Jhulan, who was Japit’s 
cousin, ran up towards the end of 
the fight and struck Ramjit with a 
lathi on the head on finding Japit on 
the ground. 

The defence at the trial was that 
the occurence had taken place not at 
the toddy shop but in the sugarcane 
field of Jeobodhan about one hundred 
yards to the south-east of the shop 
because some cattle belonging to 
Nathuni and four others of Badka 
Chanda had been seized by the accused 
for trespass and were rescued by 
Kobari, Jhulan and other men of that 
village. A complaint to this effect 
was lodged before a Deputy Magis- 
trate at Arrah on the 5th and there is 
evidence that the village chavktdar, 
Gotahul, gave certain information to 
the Officer-in-charge of the police-sta» 
tion at 10-30 a. m. on the 5th. The 
contents of the police oflfioer’s meraor- 
randum are not legal evidence in this 
case’ 

The learned Sessions Judge has ac- 
cepted the case put by the defence and 
disbelieved the whole story as to the 
occurrence over the pitcher of toddy. 
It is difficult in the circumstances to 
understand why he has, while acquit- 
ting nine of the accused, convicted 
Ramjit. His finding seems to be that 
Ramjit did strike Japit in the course 
of the cattle rescue. He does not find 
whether the blow was inflicted with a 
brick or with a lathi, nor whether there 
was any right of self-defence. There 
is also no finding as to the circum 
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afeancQS under which Japit’s daath was 
caused and it is difficult to understand 
how the sentence under section 3:^5 can 
be sustained in the absence of a deci- 
sion on these essential points. 

But in my opinion the learned Ses- 
sions Judge is wholly wrong in the 
view he took of the evidence. The 
story told by the prosecution appears 
on the face of it to be more natural 
than that told by the defence. It is 
impossible to conceive that the scene 
would have been laid at the past khana 
if there had not been some occurrence 
there. The bricks were found by the 
police on the morning of the 8th, scat- 
tered about over an area of 5’ x 5.* 
The defence gives no explanation for 
the death of Japit; the bricks certainly 
corroborate the prosecution. The pro- 
secution witnesses have no doubt 
made contradictory statements as to 
the exact place where Japit fell, but 
it seems quite clear, on a careful ex- 
amination of the whole evidence, that 
Japit fell in a bujra field about ten 
yards from the verandah of the toddy 
shop. A bujra crop had been grown 
upon the site, but at the time of the 
occurrence it was waste and on the 
evidence it is spoken of either as parh* 
or a pathway. There is no substance 
in the suggestion that the prosecution 
have laid the scene at a place two or 
four rassin from the shop. 

Then, as regards Japit’s presence, it 
is clear that he was not there when the 
quarrel originated but arrived when 
it was going on. 

The learned Sessions Judge has 
been considerably influenced by the 
discrepancies as to the course of the 
earlier part of the quarrel. It appears 
that on the 7th May, when examined 
by the Sub-Inspector, Nathuni stated 
that he and four others were drinking 
below the verandah when Ramjit 
came and joined a number of his 
CO- villagers who were drinking inside 
the shop and that Ramji straicrhtdway 
began to abuse the Badka Chanda men 
for having come to drink there. This 
story is certainly inconsistent with 
that told at the trial which was to 
the effect that Ramjit. was in the 
inner room from the beginning and 
that the complainant’s party had not 
begun to drink but had. merely . asked 


f^r a cup when Ramjit begau . the 
abuse. Ip my opinion no very 
great importance ought to attach to 
this discrepancy. There . was no ob- 
ject iq telling a different story in 
Court and it may well be that the 
statement recorded under section 161. 
Criminal Procedure Code, by the Sub- 
Inspector was in no sense exhaustive 
and that the more detailed and ac- 
curate sequence of events has been 
elicited in the trial. If the case had 
been a concocted one, I should hrve 
expected no variation in this part 
of the story. 

Then as to the weapon with which 
Japit was struck, Ramkishun said 
to the Sub-Inspector that Ramjit 
struck Japit with a lathi and Jhulan 
states that Japit had a lathi in one 
hand and was throwing bricks with 
the other. The balance of evidenca 
is entirely in favour of the witnesses 
who state that Japit was struck 
v/ith a brick. Jhulan may be rijht 
in saying that Japit had also a lathi 
but it is certain that the injuries upon 
Japit and those on his side were inflicr 
ted not with lathis but with bricks. 

The learned Sessions Judge next 
draws attention to the fact that neither 
Ramlagan Passi nor his two 
brothers nor his wife, nor some stran- 
gers from other villages who were 
proved to have been present in the 
shop, have been called by the pro- 
secution. 

With regard to Ramlagan ainL 
members of his household, it iS 
scarcely likely that they would give! 
evidence against their own custoJ 
mers. Their inclination would be toj 
say that nothing disorderly had taken] 
place at their shop which they hold 
under a licence from Government. 
With regard to the men from other 
villages it has not been shown that 
the police had information as to who 
these persons were. 

The seven eye-witnesses called for 
the prosecution are certainly men 
of the same party and all of them 
had a fued with Ramjit ’s party and 
the Court was entitled to take this 
fact into consideration in weighing 
their evidence and to draw an in- 
ference adverse to the prosecution on 
the ground that independant eye- 
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Witnesdes had not been but I do 

not ^hink' that if the witnesses called 
by the prosecution are otherwise 
Worthy of credit, the Court was entitl- 
ed to disbelieve them simply because 
some persons, who could have thrown 
light upon the case, have not been put 
before the Court by the prosecution, 
it has sometimes been said that it is 
the duty of the prosecution to call all 
the witnesses who prove their connec- 
tion with the transactions connected 
with the prosecution and who must be 
able to give important information : if 
such witnesses are not called without 
sufficient reason being shown the Court 
may properly draw an inference adverse 
to the prosecution. But this statement 
of the rule is, in my opinion too wide 
and has been qualified by a Full Bench 
of the Allahabad High Court in Queen- 
Empress V. Durga (1). The Court 
there observed as follows: 

“In our opinion a Public Prosecutor 
should not refuse to call or put into 
the witness-box for cross-examination 
a truthful witness returned in calendar 
as a witness for the Crown merely be- 
cause the evidence of such witness 
might, in some respects, be favourable 
to the defence. If a Public Prosecutor 
is of opinion that a witness is a false 
witne-^s or is likely to give false testi- 
mony if put into the witness-box, he 
is not bound to call that witness or to 
tender him for cro-s-examination.” 

It would seem also to follow that if 
the poljce consider a witness to be a 
false witness or that his evidence is 
unnecessary, they would be justified in 
not sending up that witness as a wit- 
ness for the prosecut on and his absence 
at the trial ought not to be a reason for 
disbelieving the prosecution witnesses 
if they are otherwise worthy ot credit. 
It is of course not lor ihe police or for 
the PubLc Prosecutor to champion a 
particular theory and to suppress the 
evidence of a reliable witness simply 
because his testimony is inconsistent 
with it; but that proposition does not, 
in my opinion, aftect the present case. 
The sole question i^ whether the wit- 
nesses called can be believed on the 
main points and, in my opinion, the 
answer should be in the affirmative. • 

(1) (1894) ]6 All. 84:^(1894) A W N 7 

B,) 


The Ifearned Seesions Judge hai^ 
drawn atteption to Japit’s delay in 
lodging information. The explanation 
given by the prosecution is that Japit 
was waiting for the return of l^obari, 
the head of the family, who was 
absent from home that night. The 
defence alle that Japit was in his, 
house all along and that he took part 
in the cattle rescue which is the 
subject of thair counter case; but 
there is no reliable evidence ' on the 
record to support these allegations. 

On the following day Japit was 
started off in a cart just before Kobail 
returned and Kobari overtook him 
before Japit had left the village. In 
the circumstances I do not think the 
omission to go straight away to the 
thana immediately after the occur- 
rence is evidence that a false story was 
being concocted. 

Having regard to the fact that no 
exiernai injury was visible and that 
Japit was only complaining of pain 
in the abdomen, the probability is that 
if the accused’s party had not set out 
for Arrah for the purpose of lodging a 
complaint, Japit would not have gone 
to the police at all. Even the Sub- 
Inspector who saw him did not confci- 
der the case serious and declined lo 
record a first information. The ab- 
sence of any external mark of injury 
is not necessarily destructive of the 
case that the injury was caused by a' 
biick. The Medical Officer was not 
examined upon this point and it is 
possible that a blow in the abdomen 
IS less likely to leave a mark than 
one on a less elastic and resilient part 
of the anatomy, 

I think, therefore, on a careful re- 
view of the evidence, that the appel- 
lant should have been convicted of the 
charge of rioting with the common 
object of beating Nathuni and others. 
But as he has been acquitted of that 
charge, the only question is whether 
the conviction under 325 can be sus- 
tained. Now, having regard tb the 
fact that the brick was hurled from a. 
distance of a few paces there could 
have been no difficulty in /ecognizing 
the person who hurled it. There was 
no doubt a free fight, both sides 
using bricks, but fbr all that there doee 
not «e8iD to be alny reason for diebe^ 
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lidving the allegation that Japit fell 
on being struok by Ramji in the sto- 
mach. There is no evidence, however, 
as to the size of the missile and it la 
ditiBcult to believe that Rarnjit acted 
with the knowledge that he was like- 
ly to cause death. 

An offence under section 325, how- 
ever, has been made out, but having 
regard to the circumstances and to the 
fact that each party was pelting the 
other with whatever they could pick 
up, I think a sentence of six months’ 
rigorous imprisonment will meet the 
ends o * justice. The sentence is ac- 
cordingly reduced to that period. 

Kulwant Sahay* J*—! agree. 

Sentence' reduced. 
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CouTTs AND Das, JJ. 

Mt. Bibi Khozaima and others— 
Defendants— Petitioners 

V. 

The Official Liquidator of the 
Kayestha Trading and Banking Corpo- 
ration Plaintiff-Opposite Party, 

Civil Rev, No. 189 of 1922, decided 
on 24th July, 1922, against an order of 
Sub. J. of Chapra, dated the 4th May 
1922. 

Limitation Act, Ss. 5 <& 14— Sufficient Cause 
— Court holding that defendant was dead — Plain- 
tiff instead of setting aside abatement — Appeal- 
ing against order, and after its dismissal, 
applying for substitution o/ Legal Representa- 
tives— Ko sufficient cause Ctv. F. Code, O. 22, 
R. 4. 9 (3) 

One K brought a suit against one ^bdul 
Jabber. On tho 5th March, 1918, K obtained 
an ex parte decree, and made an application for 
execution against the heirs of Abdul Jabber 
yrho was then dead, but was met with the 
object'on that Abdul Jabber had died on the 
morning bf the 5th March before the decree 
wai passed. The executing Court allowed the 
•objection, against which the plaintiff appealed 
to the High Court. The appeal was dismissed 
and the order of the first Court was confirmed, 
on the 16th July 1921. On the Uth August 
1^21 tho plaintiff applied to the Subordinate 
Judge to substitute the legal heirs of Abdul 
Jabber in the original suit without applying 
for setting as de the abatement. 

Held that an application for substitution 
ips^ead of one for setting aside the abatement 
is not ftjalntaiiiable and that the plaintiff 
possibly ho allotrad any bonefit of 
•fCtion 5. ■ fB, 418; Cte. 1 .& 8:J 
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Sultan Ahfned with’i/rf. Hasan Jan 
—for Fetitionertt. 

Siva Saran Lai— (or OpxK)site Party, 

CouUi, J.— This application arisas 
out of an order by the Subordinata 
Judge of Chapra allowing an applu 
cation for substitution. The case is a 
somewhat curious one. It appears 
that the Kayestha Trading and Bank- 
ing Corporation brought a suit against 
one Abdul Jabber. On the 5th March, 
1918, they obtained an ex parte decree. 
They then made an application for 
execution against the heirs of Abdul 
Jabber who was then dead, but they 
were met with theobjection that Abdul 
Jabber had died on the morning of the 
5th March before the decree was passed. 
The executing Court allowed the ob- 
jection, holding that the deesree wAs 
null and void and incapable of 
execution. Against this decision the 
plaintiff appealed to the High Court. 

The appeal was dismissed and Hhe 
order of the first Court was confirmed 
on the 15th July, 1921. On the 11th 
August, 1921, the plaintiff applied to, 
the Subordinate Judge to substitute 
the legal heirs of Abdul Jabber in the 
original suit. This has been allowed 
and it is against this order that the 
present application has been made by 
Abdul Jabber’s heirs. 

I am not quite clearasto the reasons 
of the learned Subordinate Judge for 
allowing substitution, but he rerers to 
section 14 of the Limitation Act and 
says that the decree was obtained and 
executed against a dead person owing 
to a bona fide mistake, and that under 
these circumstances the plaintiff is 
entitled to an exclusion of the whole 
period during which he was proceeding 
against the dead man from the period 
of limitation in applying for sub- 
stitution. He further says that as the 
decree against Abdul Jabber is null 
and void there is no decree in the case 
and the plaintiff is in the same position 
as if the decree had been set aside. 
The suit has, there fore, not abated and 
the plaintiff is entitled to succeed. 


I will first deal ‘with the last pro- 
position of the learned Subordinate 
Judge. He is entirely wropg when he 
says that the suit.has apt abated and 


he*has evidently not 
vieiehfi of 0i<ddr e’nl 


pomt 
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Order XXU, rule 4, provides that: 

**Where one of two or xnoiio defepdaot* dios 
and the right to sue does not survive against 
tbe^ Burvivixig defendant or defendants atbne, 
or a sole defendant or sole surviVing; defend- 
aht dies and the right to sue sur-^vdii, the 
Court, on an application made in that behalf, 
shall cause the legal representative of the 
deceased defendant to be made a party and 
shall proceed with the suit.** 

and in sub-clause (3) it is provided that: 

“Where within the time limited by law no 
application is made under sub-rule (1), the 
suit sbal’ abate as agaii^st the deceased 
defendant.** 

The period of limitation is three 
months so that in the present case the 
decree being null and void the suit 
abated after the expiry of three months 
from the date of the death of the 
defendant. 


We now come to Order XXII, rule 9. 
This rule provides for setting aside an 
abate ment, and under sub-clauso (2) 
an aVatomont is to be set aside whon it 
is providthat the plaintiff was pre- 
vented by sufficient cause from conti- 
nuing the suit. The period of Lmi- 
tat on under this sub-'*Jause is sixty 
days under Article 177 of the Limi- 
tation Act, but under sub-i^lause (3) of 
Older XXII, rule 9, sect on 5 of the 
L m'tat on Act is made applicable so 
that tv^.'H aft»»r the expiry of sixty 
daj s thi' abatv ment might have been 
set as de if ihe pla ntitt had satisfied 
the CouTi. that h« had sutficient cause 
for uot making th application within 
the per cd o- I* mi tat on. The abate- 
ment n>iist, howtver, be set as.de 
ibfcfore thi substitut.on can be made 
land m making the subst tut on with- 
loutscttjiig as de th^' abatement, the 
IjCoait Lertainly aoted without jur.s- 
[dii t on. 


The barn- d Suboid nate Judge has 
not cons derid the quest on of •‘suffi- 
cient ause*’ in this case and it is citar 
that thtre was no suffieunt cause. It 
may be that when the plaintiff first 
applied to execute the decree against 
the heirs of Abdul Jabber he btlitved 
that the decree was good ab against the 
l^ejrs, but when the objection was 
allowed he should atoncehavt; appiud 
for setting aside the abatement and for 
substitu^ bn. He chose, however, to 
and «ven after the dauision oJ 
^ High Court agaiipsl hitii he waiUd 
ter marly a naontli tiefore making anv 

•*!»» mm 


applicaUon for substitution instead of 
for setting aside the abatement. 

In the cirdumstances it is difficult to 
ste how the plaintiff could possibly be 
allowed any benefit from section 5, 
The order of the learned Subordinate 
Judge is manifestly wrong and with- 
out jurisdiction and should be set aside. 

I would accordingly allow this ap- 
plication and set aside the order of the 
learned Subordinate Judge. 

Das, J.— I agree. 

Appeal allowed. 
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Das and Macpherson, JJ. 

SJ}am Sundar Sin.^h and others— 
Petitioners 


V. 

jAfunshi Aludicikph Lcil and another 
—Opposite Party. 

Civil Rev. Ko. 304 of 19^2, decided 
mi ,./lst Maich, 1923, from an order of 
Ut. J. Ol Monghyr, dated 6ih July. 


V... * ^ W" compromise oj peti- 

twnundtr -Deposit to be made by peUtihmr- 
Peposttmadi u%th condition hut coudiUon with- 

Act, S. 38- 


vvaeuttdeposit is made witli a cond tion that 
the sum may be ic tamed lu Couit u.^tila tor- 
th'D oveiit has lici.].poncd, it js not a good 
deposit w.thiii the meaning ol the lule. Where 
iiowovcr, tne deposit as atcepted by the Court 
wituout any (jnesr-ioa, mid as soon as objection 
was taken by the decrco-holdcr, the petit oner 
withdrew the coud't on, so that the money 
became available for payment to the decree- 
holder botoic he* had made any attonfpt to 
wnthdiaw tUo money from Couit. 

Held tho dopoa.t cannot bo hold as invalid 
lor reversal of the sale. 

1 C. 880 Foil. [P. 419, C. 2 &P. . 20 , C. IJ 

A. B. Afukerjee—for Petitioners. 


Ram Bra>-a<l , D. C. Vaima and 
Janak Ki ahoi e—^ot Opposite Party. 

Das, J,— I am unable to agree with 
the View taken by the learned Dis- 
Judge. On the 22nd December, 
1920, a sale of a certain property took 
place in execution of a certain decree 
obtained by the opposite party as 
gainst the petitioners. On the 21 si 
January, 1921, the petitioners ap- 
pii^ for setting aside the sale under 
Order ISCXI. rule 90, 
C. P. C. On iffie 23r4 January, 
the paxtii^ entered inte a 
teAMf the- terms of the OQtnprofniee 
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fteiic: lha!i if the judj^Tnent-debtors 
paid the sum of Rs. 2,695 to the dec- 
ree-holders on or before the 23rd Sep- 
tember, 1921, the sale would be set 
aside, but that if the sum of Rs. 2,695 
was not paid to the decree-holders 
within the time allowed, the applica- 
tion for setting aside the sale would 
stand die missed and the sale would be 
confirmed. That was the position on 
the 23rd JanuaiT, 1921. On the 19fch 
September, 1931, the petitioners deposit- 
ed the sum of Rs. 2,695 in Court and 
invited the Court to set aside the sale. 
The petitioners also applied to the 
^ourt that that the m )ii8y should not bs 
paid to the decree-holders until the 
iecision of a regular suit which the 
lud^inenfc-debtors were about to ins».i- 
fcute a ;ainsfc the decree-ho ders. It ap- 
pears that such a suit was in fact 
Liistitated on the 24th Septe nber, 19 Jl. 

On the ^3rd September, 1921 the 
dec iee-hoi ders filed a petition praying 
that che sale should not be set aside as 
the deposit made by the judgment- 
debtors was a conditional deposit 
which had in elfect prevented the n 
f ro n withdrawing the money from 
Court. The learned Subordinate Judge 
ca ue to the conclusion that the pay- 
ment of tha money to tho decree- 
holders could not be withheld, and on 
the 9th Nove nber the learned Sub- 
ordinate Judgo, set aside the sale. It 
appears that while the matter was 
being argued before the learned 
S'lbordinate Jud'e, the judgment- 
debtors through th nr pleader, intimat- 
ed to the Court that they had no objec- 
tion to the money being withdrawn by 
the decre.-hold rs. The question 
which the Courts be^ow had to conside- 
was whether tha deposit made by the 
judgment-debtors on the 19th Sep- 
tembar, 1921 was an unconditional 
deposit or a conditional 'deposit 

The learned Subordinate Judge camo 
to the conclusion that the deposit was 
an unconditional ox^c, whereas the 
learnid District Judge in appeal has 
taken the contrary view. 

1 am not^ as at present advisedt .pre- 
paifd to assent to tiie pipoposiiien that 
ifps % copj&tionrtaaa> Xt , 


the deposit subject to a particular 
condition ; it is another thing to* makd 
the deposit and to apply to the Court 
that the party entitled to wlthdravf 
the money from Court should not with- 
draw it until a paHicula* ds3oisien U 
reached in a particular case. 

I will, however, assume ’that the 
deposit on the 19th September, 1921 
was conditional deposit. The question 
still remains whether there wa^ any- 
thing wh ch happen d afterwards 
which prevented the Court from 
giving the appropriate relief to the 
judgment-debtors. The judgment- 
debtors through their pletder 
intimated to the Court that they would ' 
not object to the money being with- 
drawn by the decree-holders, and as a 
matter of fact they took up thit 
position before the decree-holders 
made any application for withlrawal 
of the money from Court ^ 

The case, in my opinion, is governOA 
by the de -ision of the Calcutta High 
Court in Dulhin Mothura v. JBcin- 
■sid’Kzr Singh (1). In that case the 
judgment-debtor made the deposit 
under Order XX 1, rule 89, C. P. C. on 
the last day for making a deposit, and 
the petition by whioh he made th ^ depq. 
sit prayed thxt thj monf*y was not to 
be pud out to the decree-holder auc- 
tion-purchaser till the disposal of a 
suit which had been commom^eJ by 
th^ petitioner in another Court but it 
appeared that when objection Was 
taken by Ih^ deore , -holder that the* 
deposit W.4S not an unconditional de-j 
posit th> judgment debtor withdrew! 
tho objection Mr. Just«ce Mookerji 
in delivering the Judgnenc mf the 
Cou'*t said as follows: 

“How, it is perfectly true thita 
depos t under Rule 89 of Order XXI, 
in ord that it may be a val id deposit,’ 
must be unconditional, because tie 
deposit is to be made fot* payment to 
the purchaser and the decree-holder."’ 
W hon, there f o re, a depcNkl t is made with 
a condition thit sum may uotbie 
drawn out $x once put may be pekam- 
ed in Court i^til a certain event jhae^ 
happened^ it is not a good dfepeeit^ 
wiThin the meaning of the rule.« 
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It appears, however, that the 

deposit was accepted b/ the Court with- 
out any question, and as soon as objec- 
tion was taken by the decree-holder, 
the petit oner withdrew the condition, 
so that the money became available for 
payment to the decree-holder before he 
had made any attempt to withdraw the 
money from Court. 

Under such circumstances, we are 
not prepared to hold that the deposit 
was invalid and not sulficient for re- 
versal of the sale. The position might 
have been different if, upon objection 
taken by the decree-holder, the peti- 
tioner had persisted in her effort to 
annex a condition to the deposit. The 
•decree-holder was not prejudiced in any 
manner by the insertion of the prayer 
in the application of the petitioner that 
the money should be retained in Court, 
and he substantially was in the same 
position in the end as if such prayer 
had never been made. 

We must consequently hold that 
there wa^ substantially a valid deposit 
within the time limited by law, suffici- 
ent for reversal of the sale.” 

In my opinion in the circumstances 
which hare happened, we must regard 
the deposit made bj* the judgment- 
debtors on the I9th September, 1921 as 
a valid deposit. That being so, the 
-ender of the learned District Judge 
must be set aside and the order of the 
Court of first instance must be restor- 
ed. There will be no order for costs. 

Maepherson, J.— I agree. 

Appeal allowed. 
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Das and Bucknill, JJ. 

Mahomed Waheb Hu^iSain and 
Plaintiffs-^ Appellants 

V. 

8)i€d Abbas Hussain and others— 

Respondentsk 

F. A. Nos. 190 and 191 of 1920, and 
Civil Rev. No. 199 of 1920, decided on 
fith Dec., 1922, against the order, passed 
by the Dt, J. of Muzaffarpur, dated 
mh July 1920. 

(a) Civil P, G., B. has po^er to 

disregard^" arrangement in Waje^am^h htte 
9h<H>ld not do 90 as a general rnM^Deotee form 


of — Liberty should he reserved for parties to 
apply for directions from time to time. 

It must not be understood that the Court has 
no power to depart from the arrangement con- 
templated in the Wakfnamah. The institution 
of a suit under section 92 attracts the jurisdic- 
tion of the Court, and the Court has complete 
powertomake such appointment as it consid- 
ers proper though the appointment may in- 
volve a departure from the arrangement con- 
templated in the constitution of the trust. 
There is no legal restriction in the power of 
the Court; but although there is no legal res- 
triction, the Court ought not to depart from 
the arrangement contemplated by the settlor 
except for a very strong reason. Where the 
deed of trust vested the power of appointment 
in the respectable Shiahs of Muzaffarpur and. 
they by a majority of votes, elected one, A 
as the mutwalh of the endowment. 

Held the Court should have been more 
careful in enquiring whether it was necessary 
that the election of A be set aside, merely on 
the unwarranted suggestion of the other party,- 
that A had procured his election by offering 
bribes to the electors. It cannot be said that 
because the trust-deed, does not contemplate 
a scheme, a scheme should not be framed by 
the Court [P. 421, Cs. 1 & 2; P. -*22, C 3.J 

(5) Civil P. C., 8 . 35 — Discretion - Suit rend- 
er^ inevitable by consent of party— Costs are 
rightly awarded against him 

Where it was found that the suit was rend- 
ered inevitable by reason of the gross mis- 
management of the trust estate by the Appel- 
lant the lower Court was held to be right in 
directing the Appellant to pay the costs of the 
suit. 

Sultan Ahmad, S, M, Tahir and 
Syed Ali Khan— for Appellants in F. 
A. No. 191 of 1920. 

W. D. Akttarr SLud Hasan Jan—^or 
Appellants in F. A. No. 190 of 1920. 

Bhagivan Prasad and Sultanuddtn 
Hussain— for Petitioner. 

Manohar Lai and Saroshi Char an 
Mitter—ioT Respondents. 

Das, J.— These appeals raise three 
important questions; first the validity 
of the appointment of Abbas Hussain 
as the mu f wain of the endowment; 
secondly, the propriety of the order 
of the learned District Judge in direct- 
ing Haji Syed Ali Nawab, appellant 
in first Appeal No. 191 of 1920. to pay 
^o the plaintiffs the cost of the suit; 
and thirdly, the necessity of framing 
a scheme for the administration of the 
trust funds. The cross- objection pre- 
sented bn behalf of Abbas Hussain 
raises the ddeStioh whether the 
ed Difctifict Ju^i^ 'should riot 
Ali 
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render an account of his dealings with 
the trust estate. 

It will be convenient, first, to d s- 
pose of the cross-objection. I think 
there was more or less an understand- 
ing between the parties that, if Haji 
Syed Ali Nawab voluntarily tendered 
his resignation of his office, the plain- 
tiffs would waive the question of 
accounts as against him. The order 
of the 10th December, 1919, suggests 
that there was such an arrangement 
between the parties. I must assume 
that the learned Judge, in declining to 
direct an account as against Haji Syed 
Ali Nawab, had in bis mind the exist- 
ence of Bueh an arrangement. 

The cross-objection must be dis- 
haissed. 

Coming now to the appeals, the 
question most seriously pressed before 
us is, that the learned District Jucfee 
should not have set aside the election 
of Ahmed Nawab by the respectable 
Shiahs of Muzaffarpur, and appointed 
Abbas Hussain as the Muticalli of the 
endowment. As Abbas Hussain is 
now dead, I do not think that it is 
necessary for us to determine this 
question. If it was necessary for us 
to determine this question, I would 
find it difficult to maintain the order of 
the learned District Judge. 

I must not, however, be understood 
to assent to the proposition that the 
Court has no power to depart from 
the arrangement contemplated in the 
%va1cf ftamah. The institution of a 
suit under the provision of section 92 
of the Civil Procedure Code attracts 
the jurisdiction of the Court, and the 
Court has complete power to make 
such appointment as it considers pro- 
per in the circumstances though the 
appointment may involve a departure 
from the arrangement contemplated 
in the constitution of the trust. There 
is no legal restriction in the power of 
the Court; but, although there is no 
legal restriction, the Court ought not 
to depart from the arrangement con- 
templated by the settlor except for a 
very strong reason. The deed of trust 
vests the power of appointment in the 
respectable Shiahs of Muzaffarpur. 
The respectable Shiahs of Muzaffar- 
pur, by a majority of votes, elected 


Ahmel Nawab as the mutwalli of the 
endowment. Although the power of 
the Court was in no way restricted, 
still, the Court should have been more 
careful in enquiring whether it was 
necessary that the election of Ahmed 
Nawab be set aside, and another 
appointment made by it. 

The learned Judge thought that 
Ahmed Nawab had procured his elec- 
tion by offering bribes to the electors. 
If he is right in his view that bribed 
were offered by Ahmed Nawab, we 
could not interfere with the exercise 
of his discretion in the matter. But 
I have anxiously considered the evid- 
ence in the case, and I have come to 
the conclusion that the evidence, even 
if believed, does not establish the guilt 
of Ahmed Nawab in the matter. It i» 
unnecessary to pursue the subject any 
further; for, in my opinion. Abbas 
Hussain being dead, the question does 
not arise for our consideration in these 
appeals. • 

The learned Government Advocate, 
indeed insisted that we ought to hold 
that Ahmed Nawab was properly 
elected in a constitutional way; but, as 
I have said before, the power of the 
Court, in the matter of the appoint- 
ment, was unrestricted; and though if 
we had to decide the question for the 
first time, we might say that there was 
nothing in the case which would 
induce us to set aside the election of 
Ahmed Nawab; we could not, on the 
materials before us, go further and 
hold, that the Court should have 
appointed Ahmed Nawab as the 
mutboalli. 

All that we need say at this stage is 
this that, in the fresh election which 
must be held it will be open to Ahmed 
Nawab to offer himself as a candidate, 
and that the Court, in making the 
appointment, ought to give due weight 
to the wishes of the respectable A « 
of Muzaffarpur. The considerations 
which weighed with the learned Dis- 
trict Judge are not, in my opinion, 
sufficient to disregard the arrange- 
ment contemplated in the constitution 
of the trust. I am, of course, not 
accepting his finding that Ahmad 
Nawab secured his election by offering 
bribes. 

The next question is, whether the 
Court Was right in directing Haji 



421 SiHrsn 


' M«>. WaHUB V. A.BBA8 HXJS9A£K.(‘Das, S^) 


Sy'td All Nawab to pa 7 tbe 0 ^ 
the suit. The oosts were, in the dis. 
OFStidn of the learned Jud^ce*' and I 
am not prepared to say that the 
learned- Judge exercised his discretion 
unreasonably. It is quite true that 
Haji Syed Ali Nawab tendered his 
resignation of hi? oihee, and that his 
resignation wa^i accepted by the Court. 
But on the finding of the Court, the 
suit was an entirely proper one, and 
was rendered ine^vitable by rexsqn of 
the gross misraaragement of, the trust 
estate by Haji Syed AliKawab. 

. :^irst Appeal No. , 191 of 10 :0 fails 
and must pe dismissed. 

There is an additional question 
raised in jFirst Appeal No. 190 of 19 2d, 
namely, the question whether the 
lea^'ned Judge should have fiamcd a 
scheme to safeguard the inteiest of the 
endowment. The appellant has laised 
the, question in the meinoiandum of 
appeal; but Mr. Akbaii appearing on 
behalf of the appellant did not press 
it before us, but since the trust estate is 
before us, we think it right that we 
should express our opinion on this 
point. The view of the learned Judge 
may be stated in his own vi ords. 

“The trust deed does not appear to 
contemplate any scheme. It says that 
every trustee is board to keep accounts 
of the income and etpendituie, so that 
he may show them in case they are 
demanded for inspection by the family 
members or the gentry of the town, or 
the Court A suggestion has been put 
forward that a managing committee 
should be appointed, but such a body 
is not contemplated in the deed, and I 
could not get the names of any three 
persons willing to act and commanding 
the confidence of the parties In the 
high state of tension now existing in 
the local Shiah community even if 
such a committee could be established, 
it would be liable to develop only into 
a faction fight. In my opinion, it will 
'be sulfic*ent if a direction is given to 
the mntivalh tof^^ame a budget for 
each yea^ and to file it and also 
accounts for the past year in Court 
where thev will be open to inspection 
and criticism.” 

It is too late in the day to assert that 


\n» 

because the trust-deed does not con<* 
te nplc.C6 a scheme, a scheme should 
not be framed by the Court. In refus- 
ing to frame a scheme, the learned 
Judge declined a jurisdiction which 
clearly it was his duty to assert. ^ It is 
not, in my (pinion, sufficient to direct 
the mutn-allt to file his accounts in 
Court. There ought to be a small 
committee consisting of three respecw- 
abie of Shiahs of Muzauarpiir to check 
the accounts, as filed in Court, oc the 
mntivalh, and to exercise, not control, 
but superintendence, over the mat milt, 
I think that this committee should be 
appointed by the learned Disti-ict 
J udge. 

Tiie deci ee is defective in another 
respect. The suit is one for the 
administia'ion of a publi ' and 

it IS necessary that hbeity r,o apply 
should be reserved to the pat ties. Tne 
elf«>ct of making such a provision is 
that the suit is kept alive and it is 
possib e for the parties to take the 
direction of the Court from time to 
time and so often as may be nece^sa^’y* 

To take the present case there is no 
power in the Court to appoint a 
succpssor to Abbas Hussain or to direct 
a fresh election since the decree has 
made no provision for such a ontin- 
geiicv 1 1 is to prevent a multiplicity 
of suits that the Courts in administra- 
tive action, reserve a liberty to the 
parties to apply from time to time and 
so often as may be nece'^sary. 

First Appeal No 190 of 1920 succeeds 
in part. T would vary th^) de jree pass- 
ed by the Court below by providing that 
a coniiijitt of three respectable 
Shiahs of Muzaffarpur be appoin ted by 
the learned District Judgr to 
the accounts of the muttvalli as filed 
in Court and to exercise superinten 
denco over the mutwalli, a^id that 
liberty be reserved to the parties to 
apply from time tp time and so often 
as may b^ necessary. 

It will r.ow be open to the parties 
to apply to the learned District Judge 
for appointment of a new mutwalli 
in the place of Abbas Hussain and td 
take immediate steps for the protect 
tion aad preservation of the trust 
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sstate. It will also be open to the 
parties to apply to the learned District 
Judge for the bppointment of a com- 
mittee to examine and check ^the 
acco]^nts of the mutwalli as tiled in 
Court and to exercise supervision over 
the mutrmlli^ and for the framing of 
rules in this connection. 

There will be no order as to costs. 
Civil Revision No 199 of 1920.— 
This application fails and must be re- 
fused. There will be no order as to 
costs 

bucknill, J.— I agree. 

Order a( cordifigly 
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Dawson Miller, C. J., 

AND FOSTER, J. 

Maja Makund Z>^»6-“Defondant— 

A'ppollaut 

V. 

Sri J(i(ja w nath J « a mo 7- *Pl'ainti ff— 

Respondent. 

F. A. No. 7 of 19^1, decided on 17th 
Feb., 1923, against a d' cision of Addi. 
Sub. J, of Cuttack, dated 2nd March 
1921. 

(a) Practice -N1 w plea — Qiieiitton of law re- 
qairmg no furth r evidence can he heard tn 
second appeal 

Whoro tlie points raised for the first time in 
the first appeal to High Court, raised questions 
of law requip'iig no further evidenco and affec- 
ted the status of the Respondont the High 
Court consented to hear the argument of the 
learned Counsel for the Appellant on those 
points IP- ^27, 0. 1.] 

{h) Hindu Law — Adoption— -Age of adoptee — 
Kahka Parana— Adoption of bog over 6 years 
tii valid 

The passage attributed to the Kahka Parana 
which restricts the age ot the adoptee lannot 
be rehod upon as authoutic andthe adoption of 
a cb<ld over five years ot age is therefore 
permissiblo 9 A. 25$ App. [P -29, C, 1 J 

(c) Hindu Law— Adoption — Ceremonies — 
PutreshU Jag or sitting upon the bedi ts iiot 
absolutely necessary for validity of adoption. 

The ceremony of Putreshti Jag is not essen- 
tial to the validity of an adoption even 
amongst the regenerate classes. (Sir Thomas 
Strange's Hindu L-aw Vol. Ip. 95 Ref ) There 
xnuqt be gift and acceptance manifested by 
aom*e over act Beyond this, legally speaking, 
it does not appear that anything is absolutely 
necessary There is no authority to support 
tAie view that the giver should actually sit 
upon theiediduringthedaffa ceremony. 

IP. V.80, C. 1, 2 i 

{d} Hindu Law— -Adoption— Giving by wido- 
ws inother— Husband’ s consent tieed not have 
been obtained. 

) |t appears to be well settled that a mother 
may give her son in adoption even withoiit her 


hpstiazid's expra|isi9d9i8»at in Males whore sush 
consent cannot be obtained, at where he, \S 
dead or has joined a religious ordfer. [? 431, C. 2 j 

is) Hindu' Law— Adaption — Bribe to adopter 
— Motive of adopter will not invalidate adoption 
— Public policy does not concern itself with 
motives of persons , 

Whore it was alleged that the adoptiop 
by appellant was induced by a bribe Held 
that the mere fact that the adopter has mixed 
motives for the adoption would not 
sufficient in law to render it. invalid. Whore 
the adopter Has a right to adopt a son no 
question of fraud or coercion arises If 
the adopter's own obioct in making the 
adopt oi} IS the perpetuation of his famiiy and 
other sufficient reasons, and ir ' a addition 
there are other fiiot I V'es ’of a wo'J^y raturo 
which also it^duced him to do that whv'a he 
has an absolute right to do, there is : o reason 
why, whore the rights of - no other person are 
infringed, th'S should 111 anyway affect the 
validity of his act. 35 3S B 109, 33 B. 

568 (F. B.) ai.d L M. 174 (P. C ) Ref Public 
Policy does not concern itself with the motives 
which luduce a person to exercise h>s lawful 
rights without risk of injury to ftoeiety. 

nr 43,;. C. 2.1 

S. C. Mukk^Yjx—lox Appellant. 

Jatal.i Math Bose— for Resporfd^jnt* 

Dawson Miller, C J.— The suit ou^ 
of which this appeal arises was instr 
tutedon the 30th May 1919 by the 
Respondent Sri Jagannath Jenamoni 
against the Appellant Sri Haja Makund 
Deb Gajapati Maharaj to obtain a 
declaration ot* the Respondent's status 
as the adopted son of the Appellant 
and a further declaration that Jagada-^ 
nanda Deb v\rs not the appellant’s 
adopted son, Jagadananda Deb was also 
impleaded as a Det'endant in the suit 
but he died on the 23rd July 1920 after 
filing a written ^?tat ment but before 
the case came to Inal. In the plaint 
there was also a prayer for a further 
declaration fchit thi» Appellant was 
the trustc-e on behalf of the Respon- 
dent of the sum of Rs. 1,00.000 made 
over to the Appellant by the Plaintiff's 
older brother, the then Raja of P-amra, 
at the time of the adoption, namely, 
on the 2nd October If 13* 

The Respondent, who was the Plain- 
tiff in the suit, is the third sdh of the 
late Raja Sachidananda Trlbhiibah Deb, 
Chief of the Feudatory Sl;ate of iBamra 
in Orissa. Before his adoption bi^ 
name waih Lai Mohini Mohan Deb. 

The Appellant, the survivinir 
Defendant in the suit, As the Baja 
*of Puri and as such is the Supneim- 
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tendent of the celebrated temple of 
Ja^nnath at that place. 

The deceased defendant Jagada* 
nanda Deb was the younger son of the 
zemindar of Bada Khemidi in the 
district of Ganjam and popularly 
known as the Raja of Ganjam. 

It is the Respondent’s case that 
ever since the year 1906, when he 
was a child of six years of age, ne- 
gotiations had from time to time taken 
place between his family and the 
Appellant, or those acting on his 
behalf, with a view to bring about 
his adoption by the Appellant. No 
definite agreement was for sometime 
arrived at and in the year 1914 the 
negotiations were temporarily allowed 
to drop. In 1918, after his father’s 
dc^th, the negotiations were renewed 
with his mother and his eldest brother, 
the then Raja or Chief of Bamra with 
the result that after many interviews 
between the parties or their represen- 
tatives an agreement in writing, dated 
the 23rd September 1918, was executed 
by the Appellant whereby he under- 
took to take in adoption the Respon- 
dent and to perform the datta homa 
ceremony. 

During the negotiations the Res- 
pondent’s brother, as head of his 
family, had insisted upon certain 
conditions being agreed to before he 
would consent to the adoption. These 
related mainly to the completion of 
the education of the Respondent, then 
18 years of ^e, and provision for his 
separate residency and freedom from 
restraint over his movements, and 
these terms were incorporated in the 
agreement signed by the Appellant, 
The Raja of Bamra had also insisted 
that the proposed adoption should be 
notified to the Local Government and 
its consent obtained. 

The Local Government was con- 
sequently informed of the proposed 
adoption and their consent thereto was 
solicited and on the 16th July 1918 
the Government intimated that they 
had no objection to the proposed 
adoption. K further question arose 
with regard to a settlement which the 
Raja of Bamra had promised to make 
at the time of the adoption. It appears 
that a sum of Rs. 80,000 in Currency 
Notes had been set aside by the ReaT 


pendent’s late father as his ^ younger 
son’s portion of the estate but no for- 
mal settlement of this sum appears to 
have been made. There was a further 
sum of Rs. 20,000in War Bonds which 
had been purchased in the Respon- 
dent’s name by his brother, the then 
Raja of Bamra. The Raja of Bamra 
wished to settle this money for the 
benefit of his brother making the Ap- 
pellant the trustee. 

The Appellant, on the other hand, 
wished to have a free hand in the dis- 
posal of the money as he thought fit 
No definite agreement appears to have 
been come to as to the settlement of 
this money but it was arranged that the 
matter should be left in the hands of 
Babu DhanapatiBannerji, the retained! 
pleader of the Puri Raja, who hal 
taken a prominent part throughout in 
the negotiations. Dhanapati Bannerji 
would appear to have felt some em- 
barrassment in settling tb‘s matter of 
difference between his c.ient and the 
Bamra family and up to the time of the 
adoption nothing definite tad been, 
settled by him or agreed to between 
the parties concerned, and the fund,, 
forming one each of rupees, was in fact 
handed over to the Appellant at the 
time of adoption. 

The Raja of Bamra undoubtedly wa» 
under the impress on that the money 
was to form a trust fund in the hands 
of the Raja of Puri as trustee for the 
benefit of his brother and this impres- 
sion finds support from the fact that in 
two telegrams, dated the 25th and 27th 
September sent by Dhanapati Bannerji 
from Puri to the Private Secretary of 
the Raja of Bamra the Bamra family 
was urged to come immediately to Puri 
for the celebration of the ceremony as' 
all the terms had been assented to un- 
conditionally. In the agreement of the 
23rd September 1918 the only mention 
of this question of a settlement is that 
which appears in Cl. 1 of the agreed 
terms which provides. 

“ That I, Shri Raja Makund Dejy 
taking my seat on the data homa hedi 
shall take the amount settled with the 
pleader Babo Dhanapati Bandopa- 
dhya from him at the time of datta 
homa and at the same time shall take 
in adoption Lai Mohini Mohon Deb 
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from your respected rojmata and 
shall duly perform the datta homa. 

One of the issues in dispute between 
the i)arties at the trial was whether 
AppeMant was a trustee on behalf of 
the Respondent in respect of this fund. 
With r-'gard to this issue the learned 
Additional Subordinate Judge found 
that the Rs. 80,000 which were paid 
in Currency Notes, at the time of the 
adoption, to the Appellant were trans- 
ferred to him absolutely in considera- 
tion of the adoption without any con- 
ditions being atta:;hed and, further, 
that there could be no trust regarding 
the War Bonds amounting to Rs. 20,000 
as they stood in the Respondent s name 
and Rs 5,000 thereof had been paid to 
Dhanapati as his remuneration under 
the directions of the Puri Raja. 

There is no longer any dispute upon 
this issue as the Respondent has not 
challenged the propriety of the Judge’s 
finding in this respect. The matter is 
only important in so far as it has any 
bearing upon the question raised by the 
Appellant and agreed before us in this 
appeal to the effect that the adoption is 
inva id by reason of the Appellant 
having been induced to consent thereto 
by a bribe 

In order to complete the story upon 
this part of the case in so far as it ap- 
pears from the evidence it will be con- 
venient to state here that on the 2nd 
October 1918 the date when the adop- 
tion took place, a postscript was added 
tothodesd of agreement of t the 23rd 
September and signed by the Appellant 
to the following effect 

“Be it further stated that I received 
the money to my satisfaction from 
Dhanapati Babu as agreed upon and I 
sat oD'the datta homa bedi. Be it further 
stated that I adopted the son for the 
perpetuation of my family, for offering 
■pinda and water to my ancestors, for 
the ‘management of the seba of Jagan- 
nath Mah-ipravu and for the preserva- 
tion of the family prestige “ 

The story of the negot]ations, and 
the agreement finally come to, and 
the journey of the Respondent with 
his brother and his mother, the r^y- 
mata, together with a numerous re- 
tinue to Puri, and how they were 


received there with great pomp a&d 
ceremony together with the details of 
the adoption ceremony which took'place 
at the Appellant’s house on the follow- 
ing day before a large gathering and 
the subsequent life of the Respondent at 
Puri are set out at length in the plaint, 

A vast mass of evidence both oral 
and documentary was adduced at the 
trial in support of the case pleaded, 
but the most remarkable feature of this 
litigation is that the Appellant, by hia 
written statement pleads that the 
whole story is a pure invention from 
beginning to end. He denied that he 
ever en tered into any negotiations with 
the Raja of Bamra, or that anybody 
acted on his behalf or with his autho- 
rity, and he denies all knowledge of the 
matters alleged in the plaint. He 
repudiates his signature to the various 
documents which he is alleged to have 
signed. He denies that any adoption 
ceremony took place or that any m^ney 
was received by him on that occasion. 
He further pleads that, at some pre- 
vious dite not definitely stated, but 
which appears from the written state- 
ment of the deceased Defendant to 
have been the 2nd March, 1916, in the^ 
presence of a select company he took 
in adoption the second Defendant who 
was then about one year old and that 
he had never adopted any body else. 
In addition he pleads that the Respon- 
dent’s mother had no authority from 
her deceAsed husband to give her son 
in adoption and that his Up an ay ana. 
ceremony had already been performed 
before the date of alleged adoption, a 
fact which amongst the twice-born 
classes, to which thje parties in this 
case belong, would render the adoption 
void and inoperative. 

The written statement of the de- 
ceased Defendant Jagadananda Deb 
was not printed in the record before us 
but we allowed a copy of it to be added 
to the file. That Defendant, besides 
traversing the allegations in the 
plaint, pleaded that he was adopted by 
the Raja of Puri on the 2nd March, 
I9i6, He further pleads that even if 
a form of adoption was gone through 
as alleged by the Respondent, it is 
invalid for the following reasons, (1) 
because of the previous adoption of 
himself, (2) because of the age of the 
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Rii^iipofDideiait wha.h^d atti^ioied ma^rit/ 
and was incapable of being given In 
adoption (3) because the Respondent's 
Upanayana ceremony had already been 
performed (4) because of the want of 
consent of the Respondent’s natural 
father, and (5) because the Appellant 
was induce! by a bribe of a lakh of 
rupees to receive the Respondent in 
adoption. 

Six*issues were framed for determi- 
nation at the trial : — 

(1) Wh'^therthe first def^'rdant 
ecutei the agreement of the 23. d l^^ep- 
tember' J9]8ai'.dis it valid ird bin ling? 

(2) Whether the Piairititf was a iopt- 

edby the first Pe'endant on the 2? d 
October 1918 as 1 by the • ‘laaitifP, 

and is the adoption vaHd an ! le^al an 5 
not (?) against public policy ? 

(2) (a) Is thi De^'endaiit estopped 
fiom questioning th^ validity of Plain- 
tiff’*! adoption on the ground of deceas- 
ed Defend vnt’s alleged adoption, now 
that that defendant died (added on the 
24th July 1920) ? 

(3) Whether the second Defendant 
was adopted on the 2nd Ma’*ch 1916 and 
if so, is the adoption valid ? 

(4) Whether De'^endiiit No 1 was 
paid one lac of rupees as allegedby the 
Plaintiff? Is he a trustee on behalf o: 
the Plaintiff in respect-of chosame ? 

(5) To what relief, ic any, is the 
Plaintiff entitled ? 

All these issues except, the se.ond 
part of No. 4 weie found in favoui of 
the Respondent and a decree wa^? passed 
declaring that the Kesj^ondeut and not 
the deceased de^’endant, was duly ado- 
pted by the Appellant ami, eons *qu- 
ently, the Respondent was entitled to 
all the rights and privileges of a« ado- 
pted son. The pra> er for the declara- 
tion regarding the money was reiused. 

From this decision the Raja of Puri 
has appealed. The story told by the 
Respondent was supported by nume- 
rous witnessc s and much documentary' 
evidence. The learned Judge found 
that the plaintiffs case in this r^^spoct 
was simply prov«Ld and that the evt- 
d^hcd hi support of the AppcHant’s 
Vfcpri?' was thoroughly u'nroliable: 


. So d^ar apd overwhelming is tha 
evidence piit forward on behalf of the 
Respondent as to the fact of an adop- 
tion ceremony having taken place that 
the learned Counsel for the Appellant 
has not asked us to question the h'nding 
of the learned Additional Subordinate 
Judge upon this roint, nor did he 
contend that the story of a previous 
adoption could be supported. Fe has, 
however, questioned the validity of 
the adoption upon certain hgal 
grounds. In the first place he contends 
that the age of the Respondent namely, 
18 5 ears, at the date of adootiort 
renders the ceremony invalid accord- 
ing to Hindu Law amongst families of 
the twjco-born classes; secondly ho 
contends that certain c'^rf monies ^s««en- 
tial to the validity of adoption under 
the form wore rot oompli'^d 

with; thirdly, hoobj-cts that the Res- 
pondent's mother had no authority from 
her deceased husband to give her son 
in adoption and that tins want of capa- 
city on h^r part is fatal to the validity 
of the ceremony. The fourth and last 
point taken is that tire passing of 
money as a consideration for the adop- 
tion ’orbidden by Hindu Law and is 
contrary to public policy and renders 
the transaction void. 

No specific issue was raised at the 
trial as to any of these points al- 
though the second issue may be 
regarded as wide enough Lo cover them. 

It further appears that none of the 
points was raised in the written state- 
ment of the Appellant except that 
dealing with the want of capacity of 
the ’iajmatn to give her son in 
adoption, in the written statement 
of the d'^oeasod Defendant the points 
relating to the age o' tho Respondent 
and the passing of a bribe well as 
the capacity of the i^ajmaia are, how- 
ever, taken. It is further to be no- 
ticed that the learnr-d Additional 
Subordinate Judge in dealing with the 
second issue, whioll he does at great 
length, nowhere mentions any of the 
points now taken before us in appeal 
exc«*pt in so far as he (Jeals with the 
evidence of the fact of ajdoptioa and I 
can pnly conclude that tfiey were not 
urged befbre him at the tri^l nor has 
it beeh suggested in argpm^iit bet' 9 re 
us that he omitted to deal with, any 
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EK)inl that he asked to decide. As 
these f*ontention8, for the most part 
raise questions of law reiuiringrno 
further evidence and as they affect 
the status of the Respondent we con- 
sented to bear the argument of the 
learend Counsel for the Appellant. 

• In supp >rfc of the first point, reliance 
is placed upon a passage in the TCalika 
Purana quoted with approval by the 
author of tho Dattaka IVlimansa (S. 4. 
verse 2:2). The authority of the Kalika 
Purana is nnqu''stionable and the 
known as the Dattaka Miin- 
ansaof Xanda Pandit isals^ regard,fd 
both i . lieugal and amot^gnt the follo- 
wers 0^^ the Benares S' hool of Hindu 
Law as of great authority Jt mayb} 
statedlic'ro that the partiesbelo'^g t ^ the 
ICshatriya i*asto and are governtdby 
t' e B'^iiares or Mit ikshra SHiocd of 
hindu Law. If the quolati )n from the 
Kalika Purana, as it app ars in the 
Dattaka Miruiinsa, is to bt^a vepted as 
aiithen ti • and binding, there is »nuch to 
.bosaidVorthe Appellants coiitontion. 
IriSjitlur’s translation of the Dattaka 
Mi in ans \ the passage is as follows : — 
“22. Another special rule is pro- 
potipd d in the Kahka Purana : sons 
given and the rest though sprung from 
the seed of anothe% yet being duly 
i^litiated under his own family name, 
become sons. O Lord of the eaith, a 
s^n hiving been initiated under the 
family name of, his father, unto the 
ceroiiiony of tonsure inclusive, docs 
not becoUie the son of another man 
(anyatas) The cjromony of tonsure 
and other rit^s (chudaya)of initiation, 
being i ^died performed, under his own 
family name, sons given, and tho rest 
may be jo^sidered a-* issue : else, they 
are termed slaves. After their fifth 
yearO King, sons given, and the rest 
are not sons. But h^vi'-g taken a boy 
five yea s old, the adr pter should first 
perform the sacrifi e for male issue. 
Hut tho son of a twice- married 
woman, immedi^jicly on being born, 
he should duly t^e as a son. Having 
performed p>sitively [vai) for^juch, 
immediately on being born, the burnt 
sacrifice for the son of a twice married 
woman, tho^man' should complete 
every initiatory rite, the ceremony 
lOr a m^e borp fjatakarma/ ard the 
test Tnfe burnt sacrifice for the son 
of a twice married woman, bein^ 


completed, from these'(faA(Sl A son 6f 
that description, is ffliariy'^related." 

The exact meaning of this passage 
is somewhat obscure, and the rest of 
the section consisting ip all of 79 
verses is given up to its elucidation. 
The effect of the passage as explained 
by the author of the Daitnka Mimansa 
appears to be that a son whose tonsure 
cei*emony has been performed in the 
family of his natural father cannot 
validly be adopted as a son given, and, 
as this cei'omony ought to be performed 
(according to the author) not liter 
than the fifth year, no boy above that 
age is capable of being so adopted. 

Much controversy has laged round 
this passage and much ingenuity has 
bren expended in endeavouring to 
explain away a rulo which appears to 
be at variance with actual practice. 
Ill the (arliest »wnits there is no such 
prohibition. The only restriction im- 
posed by Manu is that the adapted 
son should belong to the some class 
or ciste as his adoptive father. 

“ Hg whom his father or mother 
with her husband’s ussent, gives to 
another as his son, provided that the 
donee has no issue, if tha boy bo of 
the same class and affectionately 
disposed, is considered as a son givtm, 
the gift being confirmed by pouring 
water ” [Manu, (Jhap. IX, 168, Jones’ 
translation, sec also MUakshara, Chap. 
I, section XI, vorso(9).] 

As Dr. Gour has pointed out in a 
recent work (The Hindu Code, B. 337). 

“In ancient times neither age nor 
marriag • was a bar to adoption and an 
instance is frequently citid of the 
adoption of Sunah t'epha by Vishuii- 
mitrn in the vedic age. I'ho restrictions 
conse luent on ago and marri'ige are 
unquestionably innovations of a later 
ago.” 

In this respect there is no reason to 
suppose that th ' learned author is 
not accurate. Apart from the passage 
quoted from the Kalika Purana and 
adopted by the Dattaka Mmansa and 
a few other treatises there is no 
ancient authority for the proposition 
thita child over five ,\ears of age 
cinnot bs validly adoj^red in the 
fjtattaka form. Tho authenticity or tjife 
passage in q'uestioi^ was qufesxioned 
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even before the date of the Dattaka 
jftfmmso itself, if we accept the view 
that the Dattaka Chandrika, a work of 
equal authority, is of earlier date. The 
Dattaka Chandrika quotes the disputed 
passage and adds : 

“As for what they quote thus from the 
puranas, that is unauthentic ’ (Dattaka 
Chandrika, Sec. 2, verse 25). It then 
proceeds to state that “were it even 
authentic, the interpretations given by 
some, that one initiated in ceremonies 
down to that of tonsure under the 
family name of the natural father 
bears no filial relation to the adopter, 
but such relation obtains where the 
ceremonies commencing with that of 
tonsure are performed by the adopter 
only, and if a childwhose tonsure has 
been completed by the natural father 
or one past five years of age be adopted, 
in that ca«e the filial relation does not 
accrue, are inaccurate.” 

Alternative interpretations are then 
given and in verse 30 the reference to 
the fifth year is said toapply only to 
Brahmins seeking the fruit of holiness 
resulting from a study of the vedas. 
The translator of these two commen- 
taries, Mr. Setlur, points out that the 
text of the Kalika Parana on which 
the limitation as to age of the adopted 
son is based, has been held to be spu- 
rious by the author of the Dattaka 
Chandrika ard that all the High 
Courts and many of the modern text 
writers are agreed in holding that the 
Hindu law imposed no restrictions as 
to age and whatever be the age of the 
adopted son, it is now settled that his 
adoption is valid if made before Upa- 
nayana, if he belongs to any of the re- 
generate classes, and before marriage 
if he belongs to the sudra caste, (See 
Setlur’s Complete Collection of Hindu 
luw Books on Inheritance, P. 388). Nil- 
kantha, the author of the Vyavahara 
Mayukha (Chap IV, Se.5. 5, para. 20) 
points out that not much reliance is 
to be placed on the disputed passage 
as it is not found in two or three 
copies of the Kalika Purana. Sir 
Thomas Strange says : 

“The affiliation of one, who-?e coronal 
locks have not been reduced to the 
form of h.s patriarchal tribe is 
constantly inculcated. The age for 
this operation is the second or third 
year after birth, but It may be extended 


to the eighth which among Brahmins 
is the general period of the investiture 
except for such as are destined for the 
priesthood upOM which it is performed 
at five. The stipulation therefore of five 
years as the extreme age for adoption 
may have reference to Brahmins of 
this description” (Hindu Law, VoL 
1,89.) 

Rai Sahib Vishvanath Narayan 
Mandlik, a Sanskrit scholar of repute, 
in his work on the Mayukha (P. 4 y 1) 
says: 

“ As regal ds age there is no restric- 
tioq whatever. The only text restrict- 
ing age is the one said to be from the 
Kalika Purana.” He then refers to the 
authorities who have disputed the 
genuineness of the passage including 
Krishna Bbatta who regards the pass- 
age as spurious but even assuming it 
to be genuine explains it as referring 
to a son to be adopted by a King as his 
successor. W. H. Macnaughten, a re- 
cognised authority, says the authenti- 
city of the passage is doubtful (Hindu 
Law, P. 74). None of the modern text 
writers so far as my research goes, 
places any reliance on the five years 
limit and some of them go so far as to 
say that there is no valid authority for 
limiting the age at all. 

The late Shastri Golab Chandra 
Sarkar in his Tagore Law Lectures 
strongly advocates this view and con- 
tends that even the performance of the 
Upa nciyoiiG in the family of 

the natural father is no bar to a subse- 
quent adoption. 

“ It should however be observed ” 
says the learned Author “ that if you 
leave aside the passage in the Kalika 
Purana the authenticity of which is 
doubted then there is no authority in 
Hindu law for the proposition that any 
of the initiatory ceremonies must be 
performed in the adopter’s family in 
order to cause filial relation, in other 
words, that if all or any of the initiat- 
ory rights for a person have been 
performed in the family of his birth, 
he becomes incapable of being adopted 
into any other family. The passage of 
Vasishta relied upon by the author 
of the Dattaka Chandrika does 
not lay down the rule that the Upana^ 
yana ceremony must be performed 
in the adopter’s family, nor can 
such a rule be fairly inferred from 
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it. Nor is thera aii 7 passage of law 
declaring that in the case of sudras, 
marriage isabartoadoption/’iSarkar’s 
Hindu Law of Adoption, 2nd Edn. 
P. 361J. 

The early case-law on the subject 
affords little or no guidance for the de- 
cision of the present case, but in 1887 
Mr. Justice Mahmood of the Allahabad 
Hight Court in a learned and elaborate 
judgment, in which Straight, J. con- 
curred, reviewed the authorities at 
great length and arrived at the con- 
clusion th it the disputed passage in the 
Kalika Puranacould not be relied upon 
as authentic and that the Upanayana 
ceremony, wbijh, in the case of Kshat- 
riyas, may be performed as late as the 
12nd year, was the limit uf age for a 
valid adoption [See (rawja Sah^it v, 
Lnk^roj Sinqh (1)]. I see no reason to 
lilfer from the decision of the Allaha- 
bad High Court arrived at after careful 
consideration, in so far as it denied 
that the passage atcributed to the 
Kalika Parana cannot be relied upon 
as authentic and that the adoption 
[of a child over tiv3 yoars of age is 
ipermissible 

The question whether, after the 
Upannyana ceremony has been per- 
formed a person belonging to the 
Kshatriya caste can be adopted does not 
arise in the present case as it is now 
admitted that the Respondent’s 
Upn7iaya7ia ceremony had not been 
performed at the date of his adoption. 
In my opinion the adoption of the Res- 
pondent is not invalidated by reason 
of his age. 

The second point urged before us 
raises the question whether the adop- 
tion ceremony was performed accord- 
ing to the correct ritual. The omis- 
sions urged W0r©~-(1) that the Raj- 
mata did not sit upon bedi at the 
time when the datta hoTna was per- 
formed, (2) that the charu homd was 
not performed, (3) that the sankalpa 
was not performed, and (4) that pvt-‘ 
reshti jog ceremony was not perform- 
ed and that this was essential as the 
Respondent’s tonsure ceremony had 
already taken place in the family of 
his natural parents. With regard to 
e^ch of these points except the last 
IIP dJS&oulty presents itself aa there is 

fl) (isaii) 9~AU. iea: I ! 


evidence on the record from which a 
decision can be come to. With regard 
to the question of the putr^shtijag 
ceremony there is no direct evidence 
from which it can be said whether that 
particular ceremony was performed or 
not. 

No point was raised as to this either 
in the pleadings or issues and no ques- 
tion was asked about it in cross-exami- 
nation although the evidence of Raj 
guru Raghu Nath Brahma, the purohit 
of the Puri Raja, whose-’^athers were 
Raj gurus before him and who took the 
leiding part in the performance of the 
ceremony, stated that the kulachar 
(family customs) of the Puri Raja were 
performed at the adoption. Moreover 
the point was not taken before the trial 
Court nor was it raised amongst the 
75 grounds of appeil set out in the 
Appellants memorandum of appeal. 
For those reasons I censider that we 
should not allow this question to be 
argued before us now. but in case ?hvs 
appeal should go further I propose to 
state shortly my opinion on the as- 
sumption that this particular cere- 
mony was not in fact performed The 
foundation upon which its perfor- 
mance is claimei as a necessary ad- 
junct to a vtlid adoption is the disput- 
ed passage in the Kalika Purana al- 
ready referred to. 

The view that it was necessary in 
cases where the tonsure ceremony had 
already been ’performed appears to be 
based upon the explanation of the pas- 
sage given in verses 49 and 52 of 8. 4 
of the Dattaka Mimanaa which has 
been interpreted by some authorities 
as meaning that adoption even after 
tonsure may be validated by the per- 
formance of thBputreshtijag orsacri- 
fice for.,male issue, but not otherwise. 
If, however, the text upon which it is 
founded is not authentic the explana- 
tion can have no greater authority. 

The only cise quoted in support 
of the Appellant’s contention on 
this point is Luchrnan Lai, yr, Mohan^ 
Lai (2) in which Dwarka Nath Mitter, 
J. is reported to have said that the 
performance of the putreshti jag i« 
essential to the valiiit]f of an adop- 
tion in the Dattaka form amongst the 

W. 1T9. 7 



480 PatM MaCUIH) DBB v. SRI JagaRKATH (Dawson Miller, C. J.) 039 


three superior classes. In the later 
case of Katki v. Lak Puti Pujari (3), 
the Calcutta. Higph Court expressed the 
view that the words pulreshti jag in 
the former judgment were inadver* 
tently used for datffz homa and on this 
assumption refused to follow it in the 
case of an adoption of a son belonging 
to the same gotra as his adopted father. 
Again in this Court in ihe case of 
8ueo otan Rai v. Bhtrgun Rai (4) it 
was held th xt the putreshti jag cere- 
mony was a matter of form and not 
essential to an adopt on. It is true 
that in that case the partus belonged 
to the same gotra, and in so far as the 
view expressed applies to parties be- 
longing to d’lferont go ’ras it was obiter. 

In Asita Mohan v. Nirodc Mohan (5) 
the Calcutta Hi'.ih Court also he d that 
the putreshti jag was not an essential 
element in the ceremony of adoption, 
but this was in the cise of Budras. 
Apact from the dictum attributed to 
Dwarka Nath Mitt^r, J., in Luchman 
Lai V. Mohan Lai (2) whxh h is been 
characterised as a lapsus linguae in a 
later case in the same High Court 
there is no dir<ct authority in the 
Appellant’s favour on *»his point. 
Although th? question is not free from 
doubt, 1 should be prepared to hold, if 
necjs-ary, that the ceremony is not 
essential to the validitj of an adoption 
tven aUvOngst the regenerate clusse-?. 
In this Cijiinectiou I would refer to the 
view of Sir Thomas Strange who in 
dealing with the mode and form of 
adoption says 

I “There must be gift and acceptance* 
manifested by some overt act. Beyond 
tills, legally spe iking, it does not 
appear that anything is absolutely 

n€CiSsary And even with 

regard to the sacrifice of fire, import- 
ant as it may be deemed, in a spir.tual 
point of view, it is so with regard to 
the Brahmins only ; according to a 
constant d slinction in the texts and 
giossefi upon' matters of ritual obser- 
varnce, between those who keep conse- 
crated at. d holy fi«*e, and those who do 
not keep sii4*hfire8,t,e., between Brah- 
mins ah d othet classes.** 

' <3) (1914) 0. L. J. 819«27 I. C. 

^ o ifr m 

{^) J I. o. arsn:! p, 

^mii) fo^c. w. y. toi :44a 1. o. Iff. 


He then refers to the decision of Sir 
John Anst^'other. C. J., in the caseof 
the Raja Nobkissen and continues 

“And even with regard to Brahmins, 
admitting their conception in fkvour 
of its spiritual benefit it by no means 
follows that it is essent al to the effi- 
cacy of the right for civil purposes, but 
the contrary is to be inferred and the 
conclusion is that its validity for these 
consists generally in theco/isent of the 
necessary parties, thoa lopter havingat 
the time no male issue, and the child 
to be ru^’eived bemg withi?i the legal 
age, a-'dnot bur-g either an only or 
the elde.st son of the giver, the prescrib- 
ed ofremonics not being es* ential. 
Not that an iin lawful adoption is to be 
maintained, but that a lawful ono. 
actually mad**, isrot to be set aside For 
an informality that may have attend^^d 
its solemnization.” (Hindu Law, Vol. 
1. 95). 

Indeed, I think, it may be said that 
once it is detei mined that an adoption 
IS valid, prov'dfd tha ITpaiayana 
ceremony, the culminating po‘Tit of 
second birth. *has not been perfo*mcd, 
althongb th'* oth^jr initatory rights 
including tonsure have already taken 
place in the natural family of the adopt- 
ed son, the nocoss ly for thi /.mreski^- 
Jag ceremony d sippea-s. The neces- 
sity for its per forma u e appeals to be 
(ourdf d upo.i an ingenious interpreta- 
tion of the questionable passage in the 
Kalika Purana as a means of explain- 
ing away that which aid not commend 
itself as acceptable. 

It is sigrificant also that in a Cf.se 
arising in one of the very ce.itresof 
Hindu religious worship no one has* 
suggested until the casv^ wa j a gutd in 
appeal that the omission of thy pul^ 
reshti jag was a bar to the validity of 
the adoption. It was left to the 
ingenuity of Counsel to raise the point 
for the first time in argument be fore us* 
although it finds no pia e amongst the 
various g-ounds of appeal formally 
taken. 

With regard te the other matters? 
arising tinder the second question for 
decision, thby do i.ot appear to me to 
present any difficulty. That roj»- 
maia did dot sit upon ths hed^ 
when thedhtfa hma leas pbrfbrinedi 
is admitted. She wew a fe# feft 
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away behind the pardah but in a posi- 
tion to hear and see what v?a^ going 
on. The adan prolan^ or giving nnd 
taking, which is tho mo.<t essential 
part pf the cerenony and the sa*if- 
kalpa or vows, were cirried out be- 
hind the pardah, and in the e she tDok 
a leading p irt. The Respondent and 
the Appellant haViiig <;ubseiue itly 
left the pardah, htnd in hand, and 
taken their seats upon the the 

datta homn was performed by the 
Brahrnins who otheiated, the bptU bei' g 
in the qui dr angle wh^re the guests 
were seated. 

No authority has boon cited to us to 
support the V ew thdt theg.ver should 
actiially sit upon the bciii during the 
daita homa ceie iiony Being a p irda- 
na'^hirl lady or' lnghestite it i‘-‘hardly 
likely that the rnjmatn would uppe ir 
in public before so large an assembly 
of stringers and thue is no reason 
based ou pru ciple or auth inty why 
. it ^h mid be e^^ential for her to do so. 
Agtin it hasbien left ti the mg nui- 
ty of Counsel to suggest this as a 
d^ifeot in tbd ceroiiiony. 

T'he evidence as to itfuikdlpa was 
di^cus^ed by the leaned Judg^ o. the 
tiiU 0 -urtbut the <inly question ruis. 
ed in t'ni'. connection was the Citdib.- 
lity o the witnesses a d he accepted 
th^ir ev deuc). The evidence was tiiat 
of tho e best qualified to ‘^pe ik oJ it, 
as it was that of tiie persons whf> took 
part in the < ere nouy . Their evid. iice 
was corrob'irated by othtr Witnesses 
who wore near enough to litcvr vhit 
was going 0.1 and the Appellant was 
not called to contradict them. I c ui 
see no reason for diifering from the 
findings of the learned .Judge, 

As to the charu homu no special 
point appears to have been made of 
thi-« at the tri il but one of the wit- 
ne-^se , Mahan t Gadadhar R..manuj 
Das^, a guest at the ceremony, states 
that he saw ghee and charu ar.d twigs 
passed into tho sacred fire. Oth^r 
witnesses sptMk in general terms oi 
the . performance of the datta homa. 
The olficiattiyf priest Raghunutn 
Brahma wh*6 Wat ^Msss^ltamituNi 
gre^at length aa^ ^ ^ /kJtoa 

^rewood) ghee Theie can 


be no doubt that the^ oer'eiiubnlfli 
were duly performed and I so find. 

The third iwint can be disposed eff 
shortly. It is admitted tbit Widow 
can give her son in adoption if her 
husband during his life-time has con* 
seated. In my opinion there is evi- 
dence sufficient to establish such con- 
sent. Further it appears to be well 
settled thit a mother may give her 
son in adoption even without hei 
husband’s express consent in cises 
where suchconsent cannot ba obtained, 
as where he is dead or has joined u 
religious order. The text of Manu 
has alreidy b..en quoted in an earlier 
part of this jndgm.mt. In Colcbrook’s 
tra islrition tho words “ with her hus- 
b in.L’s assent ” do not appear. Vijiia- 
neswari’s CDmm''nt is as follows: 

“ lie who is given by his mother 
with h-.r husb\nd*s co 'sant while her 
h isbind s absant or inc ipabl«o, though 
presmt, or without his assent aher 
her husband’s deoase, or who is ^ven 
by h.s faiher, or h.. both, being of the 
sanie oUss with ihc* person to whom he 
is given b c'>me -this given son (dattaka). 
(Mitakshipa, Ch. l.S c. il, verse 9). 

S.r Th )mas Sir.mgo says : “ Of her 
own mere authoii»»y the mother can- 
not, ill gener.il, give ho‘r -on to be 
adopted, any m:>r.‘ th in shecai adopt, 
hor husband livi g. unless hi has 
emigrate 1. oreiitcieil into a re.igious 
orler. But his *is e tt may b.' pre" 
suiJied, aid ariei* li s dt ith, she noes 
not want it, a w.dow havin g this 
power, an-l a wi t, also if the distro^is 
be urgent.” (H.ndu Law, Vol. i, Pp. 
8i and 83). 

The Dittaka Mimansa and the 
Dattiika Chandrika b)th rec »gnise the 
right of a wi low to give her son iti 
adoption on account of the impossibility 
of obt.ini g her husbana’s consent. 
(Ddttaka ' Miraa’is'i, IV, 12, DAttaka 
Ohandrika I. 31). The c tse-law is all 
to the s ime effec!; un i no duthorlty has 
been quoted in'support of the contrary 
view. This question must b 2 deter- 
mi led against tho Appellant. 

Tne fourth and last point, vie!, that 
th© adoption was induce 1 by a bribo. 
is one which as not pleaded by the 
Appellant and it is difficult to e4e 
bow he can be h a-d to urge it. ' Bdt‘ 

the mare (aet that the ApfmlmV 
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^ixed motives for the adoption would 
mot be sufficient in law to render it 
Jin valid. The A ppellant had a right to 
kdopta son and no question of fraud 
{or coercion arises. It also appears 
{from the Appellant's own statement 
in the postscript to the agreement of 
the 23rd September 1918 that his ob- 
ject in making the adoption was the 
perpetuation of his family and other 
^sufficient reasons. It is true that in 
the case of adoption by a widow a 
corrupt motive has in one case at 
least been held to be con trary to the 
shasiras: Sitaram Pandit v. Harihar' 
Pandit (6). That was not a case 
where the adoption was called in ques- 
tion but ore where the point arose 
whether the payment of a bribe to a 
Hindu widow as an inducement toher 
to adopt a son to her deceased hus- 
band could be regarded as a valid 
consideration for a subsequent trans- 
fer by the adopted son of a portion of 
the fstate of his deceased adoptive 
father. 

In the same High Court in an 
earlier case it was held that the receipt 
of money by a widow as an induce- 
ment to adopt a son was not sufficient 
to rebut the presumption that she also 
made the adoption from motives of 
duty. The fact that her motives were 
of a mixed character did not render 
the adoption invalid Mahobleshvar 
Fowba V. Durgabai (7). 

In a later casein the same Court it 
was held by the majority of the Full 
Bench that in the Bombay Presidency 
a widow having a power to adopt and 
a religious benefit being caused to her 
deceased husbandby the adoption, any 
discussion of her motives inmaking 
the adoption was irrelevant. Ram- 
chandra v. Mufji N>mahhai (8), 

This appears to be in accordance 
with the ^servations of their Lord- 
ships of the Privy Council in Vellanki 
Venkata Krishna Rao v. Venkata 
Rama Lakshmi (9), where it was said: 
Their Lord-* hips think it would be 
very dangerous to introduce into these 

(0) (1910) 36 Bom 169=8 I. C. 635=12 Bom. 
li. B. 910. 

(7) (1890) 22 Bom. 199. 

|8)(1890) 2^ Bom 658 (?. B. ) 

m (1876) 1 Mad. 174 = 4 X. A. 1 *26 ,W. R. 

21=8 Bw*. eee^p. c) „ , 


cases of adoption nice questions as to 
the particular motives operating in the 
miud of the widow.’' 

In the present case the Appellant’s 
right to adopt is not disputed. It^raust 
ba presumed that bis motive was the 
ordinary one which operates in such 
cases and this is what he himself has 
said. If in addition there were other 
motives of a worldly nature which 
also induced him to do that which he 
had an absolute r ght to do, I can see 
no reason why, where the rights of no 
other person a'-e infringed, this should 
in any way affect the validity of his 
act One ground upon which the Ap- 
pellant’s argument was based was that 
of pubiic policy, but public policy does 
not concern itself with the motives 
which induce a person to exercise his 
lawful rights without risk of injury 
to society. 

Before concluding this judgment two 
further matters should be mentioned. 
The learned Counsel for the Appellant 
wished to contend that the Appellant 
was mentally incapable of understand- 
ing the effect of his actions, and that 
the adoption was invalid on that ac- 
count. This point was not taken in 
the written statement and was not 
raised in the issues. Nor was there 
any evidence wh'ch would support the 
contention. The evidence at the raost^ 
shows that he was childish and perhaps 
eccentric and we refuse to permit the 
question to be raised in appeal. 

Further the learned Counsel for the 
Appellant after completing his argu- 
ment in opening the case and after the 
reply on behalf of the Respondent in 
replying to the whole case wished to 
raise the point that there was no evi- 
dence that the Upanayana ceremony 
had been performed as a part of the 
ceremony of adoption and that this 
was in itself sufficient to invalidate 
the adoption ceremony. As this ques- 
tion had nowhere been raised and had 
not even been put before us in the 
opening of the learned Counsel for 
the Appellant, we refused to hear him 
upon this point at that stage of the 
case. 

In my opinion this appeal fails and 
shonld be dismissed with costs, 

Foster, agree. 

, . dismissed^ 
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JWALA PRASAD AND ROSS, JJ. 

Mt. M77 7/1 Applicant — Ap- 

pellant 

• V. 

Jagmohan Lai and others— Oh\QO~ 
tors — Respondents. 

M. A. No. 56 of 1921, decided on 18th 
December 1922, against the decision of 
Sub. J. of Gaya, dated 1st Feb. 1922. 

Ctvil P C.. 0. 5. R 27 — Pardanaahin lady - 
No adult member of family or agent to receive 
summons — affixture to outer door ts enough. 

Where a pardanashin lady is not able to 
accept sjrvico personally and has no agent 
empowered to accept service on her behalf 
and has also no adult member in herfamily on 
whom service may be affected, a valid service 
is effected under the provisions of rule 17 if 
the serving officer affixes a copy of the suro- 
jnons on an outer door or some other conspi- 
cuous part of the house in which the ludy 
ordinarily resides [P 133, C 2.] 

S, M, Tahir and Hassan Jan—ior 
Appellant. 

S. M, Mu'iirkf S, Dayal and Brij 
Kishote Frasad—ior Respondents. 

Ross, J.— This IS an appeal against 
an Order of the Subordinate Judgaof 
Gaya dismissing an appho^ation to set 
as'de an 6 r parte decree passed in a suit 
on a mortgage. The appellant is one 
Bibi Najmunnissa and the mortgage 
bond in suit was executed by her in 
the pen of her husband and general 
attorney, Mazharul Haq. In her pre- 
sent application she alleges that she 
has been residing in Mouza Narhatfor 
the last 4 or 5 years and no summons 
was serred upon her in the suit. She 
further alleges that the opposite party 
No. 10, that is, her husband Muzharul 
Haq, has been acting in collusion and 
concert with the opposite party Nos. 1 
to 9, the plaintiffs in the suit. 

The opposite party allege in reply 
that summons was duly served and 
deny the allegation of collusion with 
the petitioner’s husband. The learn- 
ed Subordinate Judge held that Maz- 
hamil Haq was th® Am-Mokhtar of 
the petitioner and that service through 
him was good. H© further held that 
the residence of the petitioner was at 
Kazichak. 

The evidence of service of summons 
given on behalf of the opposite party 
consists of the statements of Raghu 
Nath Singh, the peon and Shankar 

1923 P—55/56 


Singh, the identifier. The peon says, 
that he met the defendant’s husband 
Mazharul Haq in her house at *Makh- 
dumpur Kazichak and he refused to 
accept his summons as well as the sum- 
mons on Bibi Najmunnissa. Then the 
peon affixed the summons and copies of 
plaint on the house facing east. This 
evidence is corroborated by the identi- 
fier. It is objected to the ev dence that 
this is no proper service under Order V, 
rule 17. 

It is contended in the first place, that 
service could only be made by affixing 
the summons to the house when, after 
using all due care and diligence, the 
peon had been unable to find the defen- 
dant ; and, in the second place, that the 
summons was not affixed to the house 
where the defendant ordinarily resided. 

W ith regard to the first objection, it is 
suggestedon behalf of the respondents 
that the husband was an ajgent em- 
powered to accept service and that the 
service on him was therefore ^ood 
under rule 12. The petitioner says 
that she had withdrawn the power of 
att >rney from her husband I shall deal 
with this point later. But the power of 
attorney itself hae not been produced. 
An abstract from the register his been 
proved, and it does not show thai 
Mazharul Haq had authority to accept 
service of summons. He must, there- 
fore, in this matter be regarded merely 
as a male member of the family of the 
defendant. As to the first objection, 
that it is not shown that the petitioner 
could not be found, it i'l sufficient to say 
that the petitioner is a pardanashin lady 
and therefore not directly approach- 
able. 

It was held in Khiroia Sundari v. 
Nabi n Chandra where a parda- 

nashi n lady is not able to accept service 
personally andbas no agent empowered, 
to accept service on her behalf and hafr 
also no adult male member in her fami- 
ly on whom se.vioe may be effected, in 
such a case il valid service is effected 
under the provisions of rule 17 if the 
serving officer affixes a copy of the su m- 
mons on an outer door or some other 
conspicuous part of the house in which 
thoUdy ordinarily resides. The ques-! 
tioci is thus reduced to the second object- 
ion as to whether in fact the petitioner 

1 i') (1915) 21 C L. J. 658 «30 L C. ew. 

• C. W. N. 1231 • ^ ' 
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was ordinarily residing at Kazipur or 
not. 

On this part of the case, the ap- 
pellant points out in the first place 
that in the plaint she and her husband 
are described as at present residing in 
Qasba Sahebganj, but this is not the 
case of either side that at the time of 
the service of summons she was resid- 
ing there. It is further argued that 
the return to the summons shows that 
it was served in the presence of 
Pancha Rajwar, Chaukidar and this 
witness has not been examined. There 
may have been many reasons for not 
examining this witness and the case 
must be decided on the evidence that 
was actually given. Finally it is argued 
that the lady has given her evidence as 
to her residence in Narhat and has been 
corroborated by a witness Nawab Ali 
Khan and there is no rebutting evid- 
ence. 

The learned Subordinate Judge’s 
judg^inent on this part of the case is not 
altogether satisfactory. He says that 
it is aimitted by the lady that tne 
house at Kazichak belongs to her and 
her husband and the members of his 
family lived in that house at the time 
of her miiTiage and it belonged to her 
husband and she repaired it, and that 
there can therefore be no doubt that her 
residence is at Kaz chak. The conclu- 
sion does not seem to follow from the 
premises. 

The question is whether the evidence 
of the petitioner and her witness is to 
be believed. The lady’s ev.dence deals 
with two main points : (1) that she lives 
at N irhat and not at K iz chak and (2) 
that her husband M^zharul Haq is no 
longer her agent and that she withdrew 
her power of attorney from him. 

In examination-in-chief she suggests, 
and in cross-examination she expressly 
states, that she withdrew the power 
because he married second time 8 years 
ago. On the second point, she admits 
that «he does n ot remember whether she 
took back the Mokhtarnama after or 
before the* second marri igeor when or 
©n what occasion she took it back. She 
further sa^ys that she has not seen her 
husbandBinc^ the second' marriage and 
does not know where his second wife’s 
home '8, nor her father’s name, nor in- 
deed anything about it. Sh** furthec 
says that she does not remember who 


receives processes from Court on ber 
behalf. 

Now, in this part of her evidence 
there is one definite faleshood, because 
she admits that she has a child e-ged 
years. The evidence about the 
withdrawal of the power of attorney 
and the second marriage is altogether 
vague. Nor is her witness able to say 
who looks after her affairs. I am 
unable to believe this part of ber evi- 
dence that she has been estranged from 
her husband by reason of a second 
marriage and that he no longer looks 
after her affairs. As to the first point, 
while her general unreliability makes 
it less likely that there is any subs- 
tance in it, the story itself does not 
stand cross-examination. She says that 
she left Makdumpur Kazichak 16 or 17. 
years ago and has never been there 
since and that she lives at Narhat 
since 4 or 5 years. She says further 
that she has give.n the house in Kazi- 
chak to Nav/ab Mian to live in. 

In cross-examination she says that 
Nawab Jan has no connection with her 
family and, although he also makes 
the same statement, the lady herself 
later on admits that he is related to the 
family of her father. She says that 
she receives no rent from him and he 
repai-s the hoi:ise. But according to 
Nawdb Jan, during the last 10 or 11 
years her men repaired the house and 
he also performed ordinary repairs. 
The main contrad ction between the 
two witnesses is that whereas the lady 
says that she resides at Narhat for the 
last 4 or 5 years, her witness says that 
she has resided there for 12 or 13 years. 
This is a fatal contradiction which 
go s at the root of the whole evidence. 

The learned Subordinate Judge saw 
the witness Nawab Ali Khan and he 
did not believe him. The discrepancies 
and improbabilities in this evidence are 
so great that, m my opinion, no reliance 
can be placed upon it. Moreover there 
is no evidence of collusion between 
Mazaharul Haq and the plaintiffs. 
There is no dispute that the summons 
on the petit oner was tendered to her 
husba;id, and in the absence of collu- 
sion It is exceedingly improbable that 
he wo lid not have denied her^ireserico 
in Kazichak if she had in fact been 
resid ng at Narhat. .. 

On a consideration of the whole 
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evid«iic»^ tlh^l^Bfore, I am of opinion 
tiiiut the learnt Subordinate Judge is 
right in his diecision in this case and 
that the appeal should be dismissed 
with costs. 

Jwala Prasad, J --*! agree. 

Appeal (fismissed. 
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ROSS, J. 

Mahahir Bam — Petitioner 

V, 

Bambahadur Dubey and another — 
Opposite Party. 

Civil Review No. 358 of 1922. deci- 
ded on 16th March, 1923, from an 
order of Dt. J, of Muzaffarpur, dated 
18th Sept. 1922. 

(а) Civil P. 0 O. Sly R. 90 — Setting aside 
sale —Fraud need ?iot be alleged against auction 
purchaser. 

It ]8 plain from the terms of rule 90. which 
©mpowera the Court to set as de a sale on the 
, ground of material irregularity or fraud ia 
publishing or conducting it, that it la not 
necessary that fraud should be alleged against 
the auction-purchaser. He has in fact no 
existence at the time of publishing or con- 
•ductirg the sale ; and it will seldom be possi- 
ble. 18 I. C. 715, Foil. [P. ‘*36. C. 2.1 

(б) Limitation Act^ S. 18- — Onus of proof 
that continuing effects of fraud had been re- 
moved, is on the party guilty of fraud 

The party guilty of fraud must show that 
the continuing effects of the fraud had been 
removed. Where the judgment debtors were 
kept from knowledge of the sale by the fraud 
of the decree-holder and consequently must 
also have been kept from knowledge of tho r 
right to apply to set aside sale a© long as that 
fraud continued and its eflfoct was not 
removed. 

Hdd : unless the decree-holder shows that 
the effect of that fraud was removed, the 
judgment-debtors were entitled to the benefit 
of section 18. 17 B. 341 P. C. and 19 C. W. 
•'isa Foil. [P- C. 1 ] 

A, P. Upadhya~~iox Petitioner. 

Shioeshimr Dayal and Brijki shore 
Prasad— ioT Opposite Party. 

Judgment. — This is an applica- 
tion by the auction-purchaser at a 
sale in execution of a decree, against 
an order of the District Judge of 
Mu^affarpur reversing the decision 
of theMuusif of Bettiah and setting 
aside the sale. 

Two pbints are urged in support of 
the application. The first is that as 
there is no allegation of fraud against 
th^ auction-purchaser, the sale cannot 
be eet a^ide. Reference is made to 
the decision m Mohesk Chundta 


Bagchi v. Dwarka Nath Meitra (1). 

All that was said in that case was 
that however fraudulent the conduct 
of the plaintiff may have been, if the 
purchaser is not implicated in the 
fraud, 'the validity of the sale would 
not be affected by the badness of the 
decree under which the sale took place. 
There is no question of the decree 
being vacated in the present instance- 
We are now concerned with the ques- 
tion of setting aside the sale under 
Order XXI, rule 90, C. P. C. 

Now it is plain from the terms of 
that rule which empowers the Court 
to set aside a sale on the groumd of 
material irregularity or fraud in_ 
publishing or conducting it that it is! 
not necessary that fraud should ■ 
alleged against the auction-purchaser < 
who had no existence at the time of \ 
publishing or conducting the sale; I 
and it will seldom be possible, ^ 

There is also direct authority in the 
decision in Bipin Bihari Befali xa 
Konti Chandra Mandol (2) that a said 
in execution may be annulled on tlf% 
ground of fraud, even if it were not 
proved that the auction purchaser had 
been a party to the fraud. The second 
ground taken is that there is no allega- 
tion or proof that the judgment debtor 
was kept out of knowledge of his 
right to make the application by any 
fraud of the decree-holder and con- 
sequently section 18 of the Limitation 
Act cannot apply, and unless section 
18 does apply, the application is out 
of time because it was not made until 
the 16th December, 1921, whereas the 
sale took place on the llith September, 
1921. 

Now the finding of the District Judge 
is that there was a gro'^s under- valua- 
tion in the sale proclamation where the 
property which was probably worth 
Rs. 1,400 was valued at Rs. 80 only. 
He further found that everything 
pointed to the conclusion thtt the pro- 
cesses were fraudulently suppressed by 
the land-lord’s servant and the judg- 
ment-debtors were kept in the dark 
about the sale until it was over, and 
that they madetherr application under 
Order XXl, rule 90, C. P. C., when 
they capie to know of the sale owii g 
to the auction-purchaser applying for 

(1876) U w r" m 

(2) (1913)18 1. C. 716 (Cal.) 
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delivery of possession. 

The .learned District Judge found 
that they were kept in the dark by 
fraud and so their application was 
not barred by limitation. In support 
of his argument, the learned Vakil 
referred to ICctilcLsh Chcmdro. HaldoT v. 
Bissmath Pramamk (3), Das Narayan 
Shingh v. Mir Mahav[iad Yusuf (4), 
Abbuhakar ^ Sahib v. Mohiuddin Sahib 

(5) , Pyadanna v. Loksiminaratavima 

( 6 ) . ^ , 

The principle however, has been 

laid down by the Judicial Committee 
in Rahimhhoy Habihbhoy v. Charles 
Aijnew (7) and it is that in order to 
make limitation operate when a fraud 
has been committed by one who has 
•obtained property thereby it is for 
him to show that the injured com- 
plainant had had clear and definite 
knowledge of the facts constituting 
the fraud at a time which is too 
remote for the suit to be brought. 

, It'seems clear that the party guilty 
of fraud must show that the con- 
tinuing effect of the fraud had been 
; removed. The judgment-debtors were 
kept from knowledge of the sale by 
the fraud of the deoree-holdex- and 
consequently must also have been 
kept from knowledge of their right to 
apply to set aside the sale so long as 

that fraud continued and its effect 
iwas not removed. There is direct 
authority on this point in Jotindra 
Mohan Rat v. Brojendra Kumar W. 

It is true that the under-valuation 
would not have this effect and mere 
non-public ition of the notices would 
also not have this effect; but the find- 
ing is that there was a fraudulent 
suppression of service and unless the 
effect of that fraud was removed, the 
judgment-debtors were entitled to the 
benefit of section 18 of the Limitation 

^In my opinion, therefore, both 
grounds of this application fail and 
it must be dismissed with costs. Hear- 
ing fee one gold tnohur. 

Application dismissed. 


(3) (1896) 1 C. W. N. 67. 

(4) A. I. R. (1921) Pat- 146 = 2 P, L. f . 401 =6 
P. L. J. 31®. 

(5) (1896) %0 Mad. 10. ^ 

(6) (1914) 88 Mad. 1076*:2d I. C. 3l4«28 M. 

(? ) |i892 j 17 Bom. 341=80 I. A. 1«6 S^c, 
*®( 8 Hi 9 li) 19 C, W. H. 65a=»l. I. a 249. 
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MULLICK AND Ross, JJ. 

Arjun /Sa/iW— Defendant — Appel- 
lant 

V. *' 

Kelai Rath and others—PUintifts— 
Respondents. 

Appeal from Remand Order No. 1 of 
1922, decided on 24th November 1922, 
from a decision of Dt. J. of Cuttack, 
dated the 3rd March 1922. 

Evidence Act, 5. 70 —Admission of executant 
is not sufficient as against strangers. 

It IS clear that under section 70, the admis“ 
Sion of the execution of the document is suflici - 
ent proof as against the executant himself, but 
there is no authority for the proposition that 
the document is for that reason binding upon 
straogers. who were not parties to it It must be 
proved according to law as against them unless 
section 58. Evidence Act applies ta the case’ 
and relieves the plaintiffs from the burden of 
proving attestation. [P. *^36, C. 2; P, ‘*37, C. l.J 

B. N. Sinha—ioT Appellant. 

B. R. Choudhari—foT Respondents. 

Mullick, J. — The plaintiffs brought 
a suit against defendant No. 1 on a 
mortgage bond alleging that it had 
been executed by defendant No. 1. 
The remaining nine defendants are 
alleged to be transferees from the 
plaintiffs. 

The Munsif found that the witnes- 
ses who were alleged to have attested 
the deed had not really attested it 
according to law but had signed their 
names on the document before the 
executant had signed it. He accor- 
dingly dismissed the whole suit. 

There was an appeal to the District 
Judge who vras of opinion that inas- 
much as the executant had in his 
written statement admitted the execu- 
tion of the document, no further proof 
of attestation was necessary, and ha 
has remanded the suit to the Munsif 
for the trial of the remaining issues 
in the suit. The present appeal has 
been preferred against that order of 
remand by defendant No. 2 only. 

Now it is clear that under section! 
70 of the Indian Evidence Act, the| 
admission of the execution of thd 
document is sufficient proof as againstj 
the executant himself, but there 
no authority for the proposition that! 
the document is for that reason bin-1 
ding upon the other defendants whoj 
were not parties to it. The dooumentl 
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must be proved according to law as 
against them unless section 58 of the 
Indian Evidence Act applies to the 
case and relieves the plaintiffs from 
the •burden of proving attestation in 
respect of any of the defendants who 
have admitted the fact of attestation. 

The learned District Judge must find 
on the evidence whether the Munsif’s 
finding on the question of attestation 
38 correct, and in considering this 
question he will no doubt refer to the 
written statement of the defendant 
No. 2 which is alleged by the respon- 
dents before us to contain an admis- 
sion that there was attestation. 

The result is that the appeal will be 
decreed and the case remanded to the 
District Judge in order that he may 
dispose of it according to law. Costs 
will abide the result. 

Ro«8, J. — I agree. 

Case remanded. 
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Kulwant Sahay, j. 
Ramharai Rai — Petitioner 

V. 

Sagina Rai and others — Opposite 
Party, 

Criminal Rev. No. 41 of 1923, decided 
on 23rd March, 1923, against order 
passed by Deputy Mag., Arrah. 

Criminal P C., 8. 145 — Title questions and 
validity of decrees are beyond scope of inquiry 
— Recent delivery of possession by Civil Court — 
Magistrate should normally give effect to it 

Objections as regards the validity or other- 
wise of the decree or the proceedings to annul 
the encumbrance which give rise to the dispute, 
ure matters beyond the scope of an enquiry in a 
proceeding under section 1*^5, Although a 
Magistrate in deciding the question of posses- 
sion under section 1^5 of the Code is not in 
every case bound by the previous order of a 
Civil Court or Criminal Court relating to the 
possession of the subject matter of dispute and 
the weight to be attached to any such previous 
order depends upon the facts and circumstances 
of t^ie particular case, yet when there is a 
recent order of a Civil Court delivering posses- 
sion to a particular party, that order ought 
ordinarily to be respected and given effect to 
by a Mag.strate under section 145, unless and 
until there is something shown vrhich might 
induce the Magistrate to hold that subsequent 
to the delivery of possession something had 
happened wh.ch had the effect of dispossessing 
the party to whom possession had been deli- 
vered by the Civil Court, A. I. R. 1922 Cal. 
364; 33 Cal. 33 and 1 P. L. J. 836, Cons. 

[P. 433, Cs. 1 & 2.] 


O, C. Fal and Shioeshwar Dayal — 
for Petitioner. 

S. M. Mullick and 8. N. Bose — 
for Opposite Party. 

Judgment. — This is an application 
by the second party in a proceeding 
under section 145 of the Code of 
Criminal Procedure. The dispute 
related to the possession of about ten 
plots of lands lying in mamas 
Kudaria and Parasrampur. Babu Hit 
Narayan Singh of the first party is 
the admitted landlord and one Otar 
Rai was the raiyat of these plots. At 
the time of the Survey the lands in 
dispute were found in the possession of 
Gan pat Sao and others, mortgagees of 
Otar Rai. Ganpat Sao assigned the 
mortgage to one Ganendra Prasad in 
August 1911 and Ganendra Prasad in 
his turn assigned one plot bearing plot 
No. 485 to one Ramkaran Rai and the 
rest to Rambarai Rai of the second 
party. - * 

The landlord, Babu Hit Narayan 
Singh, brought a suit for rent against 
Srikishun Rai, the heir of Otar Rai. 
He obtained a rent decree, took out 
execution thereof, sold the holding and 
purchased it himself in March 1922. 
Delivery of possession was given to 
him by the Civil Court in April 1922 
and since then he claims to have been 
in possession. Babu Hit Narayan 
Singh had applied to annul the encum- 
brance against Hira Sao and others, 
the heirs of the original mortgagee 
Ganpat Sao. ^ 

The second party raised various 
objections in the Court below as 
regards the decree and sale being 
illegal inasmuch as Srikishun Rai 
against whom the rent decree was 
obtained was no4 the heir of Otar Rai; 
and as regards Ganendra Prasad and 
the assignees from him not being 
parties to the proceeding for 
annulling the encumbrance, they 
also stated that after the delivery of 
possession, Ramkaran Rai, the assi- 
gnee of plot No. 485, had made an 
application to the Civil Court under 
Order XXI, rule 100 of the Code of 
Civil Procedure and he was restored 
to possession by order of the Civil 
•Court of plot No. 485, and therefore, 
in BO far as Ramkaran Rai was con- 



438 P^tiui BansiDHAA ^AnwAm v. Indar Nabain iBuoknill. J.) 1923 


cernod he was in possession and he was 
entitled to retain possession of the 
said plot No. 485. 

The learned Deputy Magistrate 
carefully considered the case of the 
parties and he held that the objec- 
tions as regards the validity or other- 
wise of the decree or the proceedings to 
annul the encumbrance were matters 
beyond the scope of an enquiry in a 
proceeding under section 145 of the 
Criminal Procedure Code; and, in my 
opinion, he was right in the view 
taken by him. He gave effect to the 
delivery of possession of the Civil 
Court and declared the first party to 
be in possession of the plots other 
than plot No. 485 in respect whereof 
he made an order in favour of Ramka- 
ran Rai. 

It has been argued by the learned 
Vakil for the petitioners that the learn- 
ed Ifeputy Magistrate was wrong in 
giving effect to the delivery of posses- 
sion without coming to an independent 
finding upon the evidence adduced be- 
fore him as regards the fact of actual 
possession. He argues that it is not 
always incumbent upon the Magis- 
trate to give effect to a decree or a pro- 
ceeding of a Civil Court relating to 
delivery of possession but that it was 
bis duty to consider the €viden«;e pro- 
duced before him in order to find as to 
which party was in actual possession 
on the date of the initiation of the 
proceedings. He relies on the cases of 
Shahabai Mandal v. Bha'to Hari Nath 

(1) Kuada Ktnkar Rai v. Daaesh Mir 

(2) and Farmeaher Singh v. Kailaah- 
paii (3). 

Now all that these cases lay down is 
that a Magistrate in deciding the ques- 
tion of possession under section 145 of 
the Code is not in every case bound by 
the previous order of a Civil Court or 
Criminal Court relating to the posses- 
sion of the subject matter of dispute ; 
and that the weight to be attached to 
any such previous order depends upon 
the facts and circumstances of the 


(1) A. I. B. 19*22 Cal. 364 Cal. 177=25 

C. W. N. 748. 

(2) (1905) S3 Cal 33=10 C. W N. 267 = 

2 C, L. J. 371 =2 Or. L. J. 670 (F.B.*) 
W (1916) 1 P. L. J. 836=1 P. L.W. 95= 
, 36 I C. 801 =17 Cr. L. J. 369(F.B.) 


particular case before him. 

In my opinion, when there is a 
recent Order of a Civil Court deliver- 
ing possession to a particular party, 
that order ought ordinarily to» be 
respected and given effect to by a 
Magistrate under section 145 of the 
Code of Criminal Procedure, unless 
and until there was something shown 
which might induce the Magistrate to 
hold that subsequent to the delivery 
of possession something had happen- 
ed which had the effect of dispossess- 
ing the party to whom possession had 
been delivered by the Civil Court. 

In the present case there is no such 
allegation. The learned V akil argues 
that as a matter of fact there was no 
actual delivery of possession, but the 
finding of the Court is that there was* 
actual delivery of possession. In this 
view of the case the learned Magis- 
trate had full jurisdiction to make tho 
order that he has made. 

This application is, therefore, dis- 
missed. 

Application di^smissed. 
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BUCKNILL, J. 

Bansidhar Marwari — Petitioner 

V. 

Indar Narain Singh and other a— 
Opposite Party. 

Criminal Rev. No. 144 of 1923, 
decided on 6th April, 1923, from an 
order of Dt. Mag., Bhagalpore, dated 
23rd February 1923. 

Criminal P. (7., 8. 439 — Series of errors com- 
mitted by Lower Courts— Orders were set aside 

Where, in orders, there has been irregu- 
larity of form but no harm would be done to 
the parties and, although by a wrong method, 
a right result may perhai>s have been reached, 
it IS undesirable that the High Court should 
exercise its discretionary jurisdiction in revi- 
sion, but the case is otherwise when there ia 
a series of errors committed, ignoring, the 
formalities prescribed by the code. 

[P. 440.0 11 

Where Sub-divisional Officer without con- 
cluding his investigation under the proVisioha 
of section 144 and at any rate making some 
order which would i ndicate what had happened 
to those proceedings initiated proceedings 
under S. 107, Cr. P. O, and tho District Magis- 
trate <|uasbed the proceedings which had been 
initiated by the Sub-divisional Officer under 
the provisions of section 107 and ordered tho 
Sub-divisional Officer to initiate procee4ing. 



BAWaiDHAB MaBWABI V. INDAR NaBAIN (Buoknxll, J.) PbtBa439 


1923 

under section 146; and the Sub-dinsional 
Officer started proceedings under the provi- 
leions of section 14& simply on the ground that 
he was toldlso to do by the District Magistrate. 

Held : that if such a senes of errors were 
pass^ over without comment and the orders 
which have been wrongly made were allowed 
to stand simply because it may possibly be that 
no harm will eventuate to either of the parties 
as a result of such orders, those, who have to 
administer the criminal law in subordinate 
capacities might perhaps feel that any close 
adherence to the formalities prescribed by the 
Cr, P. C IS unnecessary [P . 440, C. 2 ] 

G. C. Pal and S. C, Majumdai —^or 
Petitioner. 

The Assistant Gcvernment Ad locate 
— for Opposite Party. 

Judgment.— This is an application 
in criminal revisional jurisdiction. 
The matter is a very simple one. The 
Sub-divisional officer of Bhagalpur on 
the 25th January, 1923, as the result 
of the perusal of a police report and 
Hinder the belief that there was an 
imminent danger of a breach of the 
peace, made an order restraining both 
parties from going upon certain lands 
about which there was a dispute bet- 
ween them; this he did under the pro- 
visions of section 144 of the Criminal 
Procedure Code, He ordered that 
notices should be issued on the parties 
^Looordingly and that they should 
f;how cause before him on the 7th S'eb- 
ruary last. 

On the 7th February, the matter 
-came before him. His order sheet 
reads: “Cause shown by both parties. 
T)raw proceedings under section 107, 
•Cr. P. C. against second party. Fix 26th 
February, 1923, for showing cause by 
the second party why they should not 
be ordered to execute a bond of Rs. 200 
each to keep the peaceforthe period of 
one year with a surety of like amount.’* 

Now, I think that it is common 
•ground here that the Sub-divisional 
Officer seems to have made a mistake. 
He does not clearly round off or finish 
the proceedings under section 144 of 
the Criminal Procedure Code which 
we#6 actually before him. Presumably 
he intended to conclude the proceed- 
ings under section 144, and, after 
having closed them down, to initiate 
proceedings under section 107, but at 
any rate he passed no order under the 
provisions of section 144. 

I think that I should mention that, 
in coming to the conclusion to which 
he did, the^ Sub-divisional Oificef had 


the advantage of seeing the written 
statements which had been filed in 
response to his notice of the 25th 
January by both parties. Now, on the 
23rd February, it would appear that 
the second party, (that is the respond- 
ent here) applied, it is said ex parte, 
to the District Magistrate of Bhagal- 
pur to set aside the Sub-divisional 
Officer’s order. 

The Dist. Magistrate on that date 
and It is alleged, without any notice 
having been given to the 1st party, 
made an order which is the principal 
subject matter of the application now 
before this Court. In this order, after 
reciting that he had read the records 
and the police report and after com- 
menting upon the fact that the Sub- 
divisional Officer did not appear to 
have made any order absolute under 
the provisions of section 144 and 
assuming that it had been intended 
that those proceedings under^ sec- 
tion 144 had been in some fashion or 
other dropped, the District Magistrate^ 
writes : “The petitioner has ques-"* 
tioned the propriety of a proceeding 
under section 107, (5r. P. C. The dis. 
pute, he says, is a dispute concerning 
land and this is admitted by the 
Police report on which the Magistrate 
relies’’. 

He then ex presses the view that, on 
the materiaL'5 which were available 
before him, it could hardly be said that 
the claim which was put forward by 
the second party could be regaraed 
off hand as not luviin fide and, then, 
makes the following order : 

“This is therefore a case in which 
section 145 should be applied. There- 
fore under section 435 of the Criminal 
Procedure Code I set aside the preli- 
minary order under section 107, Cr. 
P. C. and direct that proceedings be 
taken up under section 145, Cr. P. C.” 
Now it is admitted here that each part 
of this order is bad. In the first place, 
had the District Magistrate desired to 
deal in any way with the order which 
had been made by the Sub-divisional 
Officer under the provisions of section 
107 of the Criminal Procedure Code, 
he might possibly have referred the 
matter to this Court ; but he certainly 
had no power to set aside the order 
which had been made by the Sub-divi- 
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In the second place, it is also simi- 
larly admitted that the District Magi- 
strate had no jurisdiction to direct the 
Sub-divjsional officer to take proceed- 
ings under section 145 of the Criminal 
Procedure Code. Now, when the Dis- 
trict Magistrate's order was sent down 
to the Sub-divisional Officer, he, obey- 
ing the directioLS which had been 
given to him by the District Magist- 
rate, made the following Order on the 
26th February, “Perused District 
Magistrate’s order. Draw proceedings 
under section 145 Cr. P. C. and fix the 
16th March 1923/’ 

“ In the meantime the land is at- 
tached under section 145, clause (4), 
Or. P. C. Send copy of this order to 
Police for attachment.** This series 
of errors was brought to the attention 
of this Court on the 5tb March and a 
rule was obtained from Mullick and 
Adami, JJ., all further proceedings 
being stayed pending the hearing of 
the application. The matter has now 
come before me. 

What has actually taken place is 
not defended or excused by the learn- 
ed Assistant Government Advocate 
who appears for the opposite party. 
Indeed, the District Magistrate him- 
self, in his reply to the communication 
from this Court asking him whether 
he had any cause to show why his 
order should not be set aside, does not, 
so far as I understand his explana- 
tion, seem now to contemplate that he 
can justify his having made an order 
of this character. 

What, however, is urged, very sen- 
sibly, by the learned Assistant Govern- 
ment Advocate is that in many cases 
where in Orders there has been irre- 
gularity of form but where it would 
seem, on such investigation as is pos- 
sible in this Court, that no harm 
would be done to the parties and that 
although by a wrong method a right 
result may perhaps have been reach- 
ed, it is undesirable that this Court 
•should exercise its discretionary juris- 
Jdictmn in revision. 

Whilst I am in full accord with 
that proposition I must say that in 
this case I think it can hardly be 
said that it is on© in which it is not 
more important to draw attention tf? 
the series of errors which has taken 
pla<je than to take up the attitude 
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that formalities have not been obser- 
ved which should be condoned. It 
was, I think, quite obvious that the 
Sub-divisional Officer ought to have 
concluded his investigation undef the 
provisions of section 144 and at any 
rate to have made some order which 
would indie ite what had happened to 
those proceedings which seem to have 
been left by him in the air. 

It is also equally clear that the 
District Magistrate had neither power 
to quash the proceedings which 
had been initiated by the Sub-divi- 
sional Officer under the provisions of 
section 107, nor to order the Sub- 
divisional Officer to initiate proceed- 
ings under Section 145. 

Lastly, as, a corollary, it wao- 
doubtless irregular for the Sub-| 
divisional Officer to have drawn up| 
proceedings under the provisions of 
section 145 simply on the ground 
that he was told so to do by the 
District Magistrate. I fear that, if 
such a series of errors were passed 
over without comment and the orders 
which have been wrongly made were 
allowed to«stand simply because it may 
possibly bethatnoharmwilbeventuate 
to either of the parties as a result of 
such orders, those who have to ad- 
minister the criminal law in Subordi- 
nate capacities might perhaps fee) 
that any close adherence to the 
formalities prescribed by the Criminal 
Procedure Code is unnecessary. 

In this case, therefore, I feel that a 
sense of the irregularity of what has 
taken place should be marked by set- 
ting aside these orders. I direct 
therefore that the order of the District 
Magistrate of the 23rd February last 
and the order of the Sub-di visional 
Officer of the 26th January last be 
set aside. The result will be that the 
Sub-Divisional Officer will be left 
with the proceedings which were com- 
menced by him on the 7th February 
under the provisions of section 107 of 
the Code of Criminal Procedure. In 
order to place his order sheet upon a 
proper footing, he ought, strictly 
speaking, to pass some order indicat- 
ing what has happened to the proceed- 
ings under section 144 wluchhe initia- 
ted Bojlong ago as the 25th January. 

I wish, however, specifically to menr- 
tion that it does not necessarily follow 



^9^3 NaBSINGH ‘ThaKUR V. BiSHTJN PaRGASH (Jwala Prasad. J.) Pstns 441 


that other proceedings in addition to 
or in lieu of those taking place under 
section 107 may not also be desirable 
or even necessary. With that, how- 
ever, ? have here nothing whatever 
to do. Whether such steps are desir- 
able or necessary must depend upon 
circumstances as they arise. 

Order set aside* 
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JWALA PRASAD, J. 

Narsingh Thakur and others — 
Defendants — Appellants 

V. 

Bishun Par gash Singh and others — 
Plaintiffs — Respondents. 

Appeal No. 338 of 1919, decided on 
the 16th June, 1922, against the Appel- 
late decree of D. J. Muzaffarpur, dated 
6th March 1923. 

. (a) Bengal Estates Partition Act. 8. 67 — Erl'* 
dence of partition — Enjoyment of separate 
shares from time immemorial is sufficient to 
establish partition. 

Where it is shown that the parties have 
acquiesced in the result of a partition it must 
be presumed that they or their predecessors- 
in-mterest were parties to the partition. 
Where the parties have been holding their 
estates lu separate shares from time immemo 
rial, the fact that the original partition proceed- 
ings were lost in antiquity is no reason for 
disturbing divisions which existed for a long 
period Although no deed of partition can be 
produced and from lapse of time no direct evi- 
dence of partition could be given yet very long 
possession and acquiescence in the separate 
holding of the lands in the estate are sufficient 
to prove that there was a complete partition. 
3 P. L. J, 188 Foil. [P 443, C l.j 

[h) Bengal Estates Partition Act, 8. 25 — Dec- 
laratory suit that private partition has taken 
place — Section does not apply. 

Section 25 of the Act has no application to 
a suit for a declaration that there was such a 
partition as IS contemplated by section 7 of 
the Act and that the Collector be restricted 
from taking further action to make the parti- 
[P. 4^3, Cs. 1 & 2.1 

Nassau Jmam, Q, D. Singh Kulivant 
Sahay and Sheonandan Roy — for 
Appellants. 

S* Sinha, Jaigobind Pramd Singh 
and jL. K* Jha — for Respondents. 

Judgment. — This is an appeal 
against the decision of the District 
Jud|:e of Muzaffarpur, dated the 6th 


March, 1919 affirming that of the 
Munsif, dated the 5th Sept. 1917; 

The defendants are the appellants. 
They are part proprietors of an estate 
called Mauza Bhadai bearing T. 
No. 8146 in the Collectorate of 
Muzaffarpur. They instituted pro- 
ceedings before the Collector for 
partition of their interest under the 
Estates, Partition Act(V of 1897). The 
plaintiffs who are also co-proprietors- 
in the said estate ejected to the 
partition by the Collector under 
section 7 of the Act which enacts 
that where the lands of an estate 
have been divided by private arrange- 
ment formally made and agreed toby 
all the proprietors, and each proprietor 
has, in pursuance of such arrange- 
ment, taken possession of separate 
land to be held in severalty as re- 
presenting his interest in the estate, no 
partition of the estate shall be made 
under this Act, except on the joint 
application of all the proprietors, or in 
pursuance of a decree or order of a 
Civil Court. Their objection was dis- 
allowed by the Collector on the 3rd 
February 1913. The order of the 
Collector was confirmed by the Com- 
missioner on the 5th June. 

The plaintiffs instituted the present 
suit out of which this appeal has 
arisen for a declaration that there 
was already a separate partition 
among the proprietors of the estate 
as required by section 7 of the Act and 
hence the partition by the Collector 
under Act V of 1897 cannot proceed. 

Both the Courts below have upheld 
the contention of the plaintiffs and 
have held that on account of private 
partition, among the proprietors of 
Bhadai, of their respective interests 
therein, the Collector has no jurisdic- 
tion to proceed with the partitioa 
under Act V of 1897. 

Mr. Hassan Imam on behalf of the 
appellants contends that the finding 
of the Court below does not amount 
to a finding of there being a formal 
and complete private arrangement 
between the proprietors, as is requir- 
ed by section 7 of the Act. The 
Munsif has recorded the following 
finding upon tJiis point: — “After an. 
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anxious ooasideration and on weigh- 
int? the ovidonce as a whole I, cannot 
but infer that there has been a bona fide 
and thorough partition between the 
Maliks privately and with the consent 
of all the landlords and that they have 
been in possession accordingly. 
Jiowever it is conceded that this is a 
sufficient finding under section 7 of 
the Act. 

The learned District Judge has 
affirmed the decision of the Munsif. 
He has also agreed with the reasons 
by which the Munsif arrived at the 
hbove conclusion. Nodoubt he hisnot 
used the expreisions employed by the 
Munsif or those that occur in section 
7, but there can be no manner of doubt 
from the tenor of his findings through- 
out the judgment that the learned 
Judge meant to hold that there was a 
complete and formal private partition 
between the proprietors, as contem- 
plai^ed by section 7 of the Act. 

He was fully alive to the require- 
ments of that sec tion*^ which he sets 
out in the beginning of his judgment 
for the purpose of determination. He 
has arrived at the conclusion that 
these requirements of the section were 
satisfied by tne gradual process of rea- 
soning. He holds that there was a sug- 
gestion of private partition as early as 
1847 and although there was no trace 
of any partition between 1847 and 
1869, yet from 1870 up to date there 
have > been a number of documents 
which mention the three pattia and 
seem to take them for granted from the 
litigation in the Civil Court regarding 
the shares of the dilferent proprietors 
in the year 1868i the learned Judge con- 
cludes that their shares were adjusted 
and that the co-sharer Maliks came 
to an arrangement and partitioned 
the village privately. He says that 
he is confirmed in this belief by a 
series of transactions dating from 
1870 onwards in which the three 
pattia have been recognized, and he 
holas that although there was no 
document about the private partition 
between the proprietors, yet the ar- 
rangement to hold their lands separa- 
tely vras formal. 

To the argument on behalf of the 
defendants that the arrangement was 
only for the purpose of oony^qieuQ^ 


in order to enjoy the Ijtnal property 
in the most convenient way, the lear- 
ned Judge has replied that the 
evidence on the record shows that 
there was some partition, amd not 
merely a mutual arrangement. 

From the rent suits instituted by 
the proprietors in respect of the^ 16 
annas rent for the land falling into 
their respective pattis and from the 
entrieu in the survey reoord-of-rights 
showing the shares of the proprietors 
separately, the learned Judge has 
come to the conclusion that there was 
a complete private partition among 
the proprietors. 

Thus the learned Judge was 
ultimately confirmed in his belief and 
came to definite conclusion about 
there being a private partition of the 
nature contemplated by section 7 of 
the Act. The finding of the Court 
below is therefore not defective in 
law. I accept the concurrent findings 
of the Courts below that there was a* 
formal and complete partition among 
the co-sharers. 

t 

Although there has been no docu- 
ment regarding the partition nor any 
direct evidence as to when and how 
the partition between the proprietors 
took place, yet the evidence standing 
over a very long period from 1870 up 
to date clearly shows that the parties 
have been holding their lands separa- 
tely in accordance with their shares 
in the village. The documents execut- 
ed by the defendants themselves 
(Exhibits 5, 8, 7, 9, 11 and 17) 
clearly use the expression paid 
taksimha khudha (the Patti partition- 
ed by mutual arrangement). The 
entries in the survey reoord-of-rights 
finally published some 20 years ago 
show by metes and bounds the lands 
appertaining to the different paths 
and the proprietors thereof. These 
entries were based upon the posses- 
sion of the parties according to the 
private arrangements amongst them- 
selves and the parties have all along 
acquiesced in the separate entries 
recorded in the survey Khatian and 
are in possession in accordance with 
these entries. 

It was pointed out ’ in tho 
04W O.f Manoo Choudhry v. Mttnshi 
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Choudhry (i) that the parties having: 
acquiedced in the cadastral Survey iov 
such a Ipngrth of time is a conoluaive 
proof that they had acquiesced in the 
orig^inal partition of the estate among 
their predecessors-in-interest and that 
they have been holding their lands in 
accordance with original partition. In 
these circumstances similar to the pre- 
sent case it was observed as follows: ~ 

A< a point of law we take it that 
where it is shown that the parties 
have acquiesced i'l the result of a 
partition, it mu^t be presumed that 
they or fcbeir predecessors-in-interest 
were parties to the original partition.** 

. It was further pointed out in that 
case that if the parties have been 
holding their estates in separate riharc:^ 
from time immemorial, the fact that 
the original partition proceedings 
were lost in antiquity is not a reason 
for di<«turbing divi-sions which existed 
for such a long period. 

In that cas^e, as in the present case, 
no deed of partition was produced 
and indeed from lapse of time no 
direct evidence of partition could be 
, given. Yet very long possession and 
|acquiescence in the separate holding 
of the lands in the estate were held 
sufficient to prove that there was a 
complete partition between the pre- 
decessors-in-in teres t of the present 
'proprietors. I therefore on a careful 
consideration of the evidence in the 
case hold that the view taken by the 
Courts below is correct and that the 
Collector had no jurisdictjoa to proce- 
ed with the partition under Act V of 
1897. 

It was faintly suirgevsted that the 
suit having been b' ought more than 
4 months after the order of the Col- 
lector made undsr section 29 declar- 
ing the estate to be under partition 
was barred by limitation under section 

1 25 of the A ct. This section has no 
application to a suit of this nature. 
The proceedings adopted by the Col- 
lector under Act V of 1897 being 


(1) (1018) 0 P. h, J. 188=6 p. L. W. 07 = 
^> 481.0 303 . 


Ultra there can be no bar to the 
present suit for a declaration that 
there was such a partition as is con- 
templated by section 7 of the Act and 
that the Collector be restricted from 
taking further action to make the 
partition. 

The result is that the appeal is dis- 
missed with costs. 

Appeal dismissed. 
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Das and Kulwant Sahay, JJ. 

Dukhit Ojha and othera — Dofondants 
— Ai^pellants 


Jankt Suifjh and other — Plaintiffs — 
Responcients. 

P. A. No. 48 of 1920, decided on*9fch 
January, 1933, against the decision 
of 1st Sub-Judge of Mu^affarpur, 
dated 31st May 1919. 

HtiAu Law- DebU-'NAceBsity^Long smes 
of transaction s-^-HetaiU of Mcessity need not 
he proved— bebt borrowed to pay a decree dd>t 
IS prima facie /or necessity 

Where there has been a long aeries of tran- 
sactions it IS not always possible to prove 
exacly the purposes for which any particular 
Item was borrowed, and, in such a case, it la 
sufficient for the creditor to show that the 
family was in chronic need of money and that 
the moneys wore advanced on the representa- 
tion of the manager that they were needed for 
such objects Moreover, where the necessity 
arises from the pressure of a judgment-debt, 
the person dealing with the manager of a 
joint family is entitled to treat the judgment 
as pnmn facie proof of necessity and he is 
uader no obligation to go behind the Judg- 
ment in order to enquire whether the debt 
covered by the decree was tor legal and 
ing necessity of the family. [P. L. i.J 

Saroshi Char an Mitra — for Appel- 
lant**. 

Lakshmi Nar ay an Singh and Ntr&u 
Narain Sinha--ior Respondents. 

Kulwant Sahay, J- — The suit out 
of which the present appeal arises 
was instituted by the plaintiffs-respon- 
dent? to enforce two mortgage-bonds, 
dated 6th March, 1905 and 15th July 
1908, executed by three brothers, 
Dukhit Ojha, Mahgu Ojha and Kuldip 
wbo are defendants Nos. 1 3 
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in this case. Defendants Nos. 4 and 
5, Raradeo Ojha and Ramasis Ojha 
are the minor grandsons of Dukhit 
Ojha and they have been joined in 
the suit on the allegation that all the 
five defendants form members of a 
joint Hindu family and the mortgages 
were executed for the necessities of 
the family. Defendants Nos. 6 and 7 
are subsequent purchasers and mort- 
gagees of some of the mortgaged pro- 
perties and they did not appear and 
contest the suit. 

The defence of the defendants Nos. 
1 and 3 was that they were separate 
from the defendant No. 2 ; that the 
bonds in suit were not read over to 
them and they did not know the con- 
tents thereof ; that the debtri for the 
satisfaction whereof the mortgages in 
suit were executed were the personal 
debts of the defendant No. 2, Mahgu 
Ojha, and they merely signed the 
bofjds in suit as sureties, and received 
no consideration for the same. Defen- 
dant No. 2, also alleges separation 
and denies receipt of the whole of the 
consideration money. 

The real defence in the suit was by 
the minor defendants Nos. 4 and 5, 
who did not admit the execution of the 
bonds and alleged that they were not 
benefited thereby, and that the same 
were not binding on the family proper- 
ty. They further alleged that their 
father Rupdawan Ojha, the son of Du- 
khit Ojha, was livir>g separate from his 
father, and that there was no legal 
necessity for the mortgages in suit. 

The learned Subordinate Judge held 
that the family was not separate as al- 
leged; that the bonds were;exeoutedby 
the defendants Nos. 1 to 3 wi^h full 
knowledge of their contents and on 
receipt of the consideration money; 
that the loans advanced were for legal 
and justifying family necessities ; tha t 
one of the minor defendants was not 
born on the date of the bonds in suit ; 
and that the other minor defendant 
was born before the second bond but the 
transaction for which that bond was 
executed took place before his birth, 
and therefore, the minors could not 
object to the validity of the mortgages; 
and he accordingly made the usuhl 
-preliminary decree for sale. 


The defendants Nos. 1 to 5 appeal 
and the contentions raised on their 
behalf in this appeal are : — 

That there was no legal necessity 
for the mortgages in suit and tnat the 
minors, although not born on the date 
of the bonds, were still entitled to 
question the validity thereof as their 
father Rupdawan Ojha was then living 
and he could question the validity 
thereof. 

As regards the first contention 
raised on behalf of the appellants it 
will be observed that the defendants 
Nos. 1 to 3 being the executants of the 
mortgage cannot raise the question as 
regards the validity thereof or the 
existence of legal necessity and the^ 
question can only be raised on behalf 
of the minor defendants. Here the 
judgment gave the details of the two 
bonds in question and proceeded as 
follows: — From the above statement 
of the transactions between the parties 
it appears that the transaction which 
the plaintiffs began sometime in the 
year 1901 and the bonds in suit were 
executed mostly to pay off prior debts 
incurred by Mahgu Ojha and Dukhit 
Ojha. 

It has been contended that the prior 
debts were mostly the personal debts 
of Mahgu Ojha, but it has been found 
by the learned Subordinate Judge, and 
the finding has not been challenged 
before us, that the three brothers, 
Dukhit, Mahgu and Kuldip, were 
joint and the defendants Nos. 4 and S 
are still joint with them ; and the fact 
of Dukhit and Kuldip joining m the 

execution of the bonds insult is, in my 
opinion, sufficient to hold that they 
having accepted the validity of the 
prior debts agreed to mortgage the 
family properties.for payment there- 
of, which is sufficient indication of 
the fact that the prior debts were for 
family necessities. 

The earliest of these debts is 
of the year 1901, and it appears 
that there have been ? long series 
of borrowings by the family of small 
sums of money, and the plaintiffs 
appear to be the family Mahajan 
who used to advance money from 
time to time as occasion arose. Plain- 
tiff No. 1 has given his evidence 
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in the case and he says that on every 
occasion he niade enquiries about the 
necessities for the loan, he enquired 
from the defendants first party and 
from other people in the village and 
other dreditoTS of the defendants first 
party. 

There is evidence on the record to 
show that there vas a real pressure 
upon the estate and that money was 
required for the marriage of the 
daughters of Dukhit and Mahgu 
Some of these loans were incurred to 
pay off the decrees of creditors at a 
time when the family property was 
about to be sold in execution of those 
decrees. 

Where there has been a long series 
of transactions it is not always 
possible to prove exactly the purposes 
for which any particular item was 
borrowed, and, iti such a case, it will 
be sufficient for the creditor to show 
that the family was in chronic need of 
money and that the moneys were 
advanced on th3 representation of the 
manager that they were needed for 
such objects. Moreover, where the 
necessity arises from the pressure of 
a judgment-debt, the person dealing 
with the manager of a joint family is 
entitled to treat the judgment as 
prtma facie proof of necessity and he 
is under no obligation to go behind 
the judgment in order to enquire 
whether the debt covered by the 
decree was for legal and binding 
necessity of the family. 

The evidence adduced in the case is, 
in my opinion, sufficient to prove that 
the debts covered by the mortgages 
were for valid and justifying family 
necessities and that the plaintiffs 
advanced the loans after a careful and 
hema fide enquiry and honest belief in 
the existence of the necessities. In my 
opinion, the learned Subordinate 
Judge has come to a correct finding 
on these points, and the minor defen- 
dants are equally liable with the 
defendants Nos. 1 to 3 for the debts 
covered by the mortgages in suit and 
the properties mortgaged thereunder 
are liable to be sold. 

In this view of the case, it is not 
necessary to consider the question aA 


to whether the minor defendants, who 
were not born at the time of the 
mortgages, can question the validity 
thereof or whether the mortgages in 
suit were executed for debts which 
under the lawican be treated as antece- 
dent debts. The debts having been 
found to have been incurred for valid 
family necessities, the mortgages are 
valid and binding on thefamily proper- 
ties, and the decree made by the Court 
below must stand. 

The appeal is, therefore, dismissed 
with costs. 

Das, J. — I agree. 

Appeal dismissed. 
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Das and Macpherson, JJ. 

Damrupat Singh and others — Peti- 
tioners — Appellants 

V. 

Eamesivar Smgh — Opposite Ps^rty 
— Respondent. ^ 

Appeal No. 168 of 1921, decided on 
21st March, 1923, against an Order of 
Sub- Judge of Darbhanga, dated the 
29th of July 1921. 

Civil P. C., 0. 21. Rr. 66, 90— Deere, -holders 
valuation also inserted in proclamatton — Procla- 
mation is bad. 

Where the sale proclamation settled by the 
Court gave the valuation of the Court and also 
that of the decree-holder, the sale Was set 
aside. The insertion of any valuation in sale 
proclamation other than the valuation fixed by 
the Court is calculated to mislead intending 
bidders and it is therefore wrong. P. L. J. 37 
Foil. [P. 446,C. 1.] 

K, P. Jayaswal — for Appellants. 

P. N. Sinha and Mur art Prasad — 
for Respondent, 

Das, J,— Mr. Jayaswal, on behalf of 
the Appellants, has no objection tc the 
sale of the villages other than village 
Prasad but he contends that we ought 
to set aside the sale of village Ptasad. 
It appears that the Court fixed 
the valuation of village Prasad at 
Rs. 16-112. The deci ee-holder did not 
accept this valuation and he assessed 
it at Rs. 3,664-3-0. 

The sale proclamation settled by 
the Court gave the valuation of the 
Court and also that of the decree- 
holder and it is contended before ua 
by Mr. Jayaswal on the authority of 
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' Bent Prai'Cd V. Edai Singh (1) that 
the insertion of any Taluation in sale 
proelatnation other than the valua- 
tion fixed by the Court is calculated 
to mislead intending bidders and that 
it is therefore wrong. 

We set aside the sale of village 
Prasad and direct that the valuation 
stated by the decree-holder in the sale 
proclamation be struck off and that 
the sale do proceed on the valuation 
already fixed by the learned Subordi- 
Rate Judge. There will be no order 
as to costs. 

Macpherson, J. — I agree. 

Appeal allowed. 


(1) (1918) 4P. L.. J 37=x-.91 c. 195. 
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Das and Bucknill, JJ. 

Jai Krishna and another — Appel- 
lants 

Mt, Soghra and other s-Respondeutf^. 

F. A. No. 77 of 1920, decided on 15th 
December, 1922, against a decision of 
the Sub-Juige, 1st Court of Patna, 
dated 22nd December, 1919. 

(a) C. P. Code, O. 21, R 57— Decree-holder 
agreeing to give time to debtor on part satisfac- 
tion— Dismissal thereon by Court is one for 
default, and attachment ceases. 

O. 21, R 57 IS new and the dismissal of an 
applicafon for execution involves this result 
that the attachment conies to an end by reason 
of such dismissal. No doubt the Court has no 
power to dism.ss an applicat on for execution 
unless there is detault on the part of the 
decree-holder, but, default means a failure to 
do what one is legally boui d to do 35 I C. 
Dist. (P. --7. C 1 ] 

A decree-holder is not bound to consent to 
an appbcat on made on behalf of the judg- 
ment-debtor for four mouths’ t'me By con- 
sentir g to that application, he puts it entirely 
out of his power to proceed with the execution 
of h 8 decree. That being so, the Court can 
dismiss the application for default, and, there 
is no doubi that upon such dismissal the 
attachment ceases. [P. 447, C. 2; P. 450, C. 2.] 

(h) C. P. Code, 0.41,R 27 — No inherent defect 
or lacuna — Additional evidence camvot he 
allowed. 

There iS lo juried ct*on in the Appellate 
Court to admit additional evidence unless on 
ex^^m^iog the , evidence as it stands some in- 
h^repx . or defect becomes apparent, 
SIB- SSICP. C) Foil. [P. 449, C. 2.] 

S. M, Mullick SiTid Bag}, o Prasad- - 

for Appeil&ntP. 


Sultan Ahmad and Siva haram Bose 
— for Respondents. 

Das, J. — On 23rd of February 1915, 
one Jai Krishna, who was cited as 
defendant No. 3 in the %uit' out of 
which this appeal arises, and who is 
the appellant before us, obtained a 
money decree for Rs. 9,373-3-0 against 
Musarnmat Noorjahan Begum. On 
the 9th of June 1915, Jai Krishna 
started proceedings to enforce the 
decree of the 23rd of February 1915 and 
he attached a house belonging to 
Musarnmat Noorjahan Begum. 

We are concerned in this appeal 
mainly with the question whether 
Musarnmat Noorjahan Begum had any 
title to execute a mortgage in respect 
of this house subsequent to the attach- 
ment of the 9th of June 1915. On the 
20th of July 1915 the Court directed the 
house to be sold in execution of Jai 
Krishna’s decree and fixed the 20th of 
September 1915 for the sale of the 
property. 

On the 11th of September 1915, the 
following order was passed by the 
Court: “ Judgment-'lebtor files petition 
stating that she has paid R«. 250 to the 
dec*ee-holder and prays for four 
months’ time. Decree-holder consents 
to the time given. Ordered, dismissal 
on part sat>f^ction.” On the 29Lh of 
November J915 Musarnmat Noorjahan 
Begum and Musarnmat Nasiran Bibi 
joined in ex^ cuting a mortgage of the 
house, with which we are mainly con- 
cerned in thjs appeal, and another 
property in fa vour of Bibi 

Soghra. 

The important question which we 
have to determitiein this appeal is, did 
the attachment cease because the 
execution case was dismis'^ed on part 
s iti-faction on the 11th of September 
1915? Musarnmat Bibi Soghra was the 
plain f’ff in the action and her sunt was 
a suit to enforce the mortgage executed 
in herfo.vouronthe 29th of November 
1915. 

The appellant^ re-i‘?ted the suitob 
three grounds; first, on the g-ound 
that the mortgage executed by Musam^ 
mat Noorjahan Begum and Masam^ 
mat Bibi Nasiran on the 29th of 
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November 1915 was subject to the 
attachment of the pro p^r,ty^ effected ih 
the previous suit and that, accordingly 
the title of Musammat Bibi Soghra to 
the mortgaged property is subject to 
the clafiu of the appellants as against 
Musammat Noorjahan Begum ; second- 
ly, on the ground that the mortgage 
conveyed no interest in the house 
to Afttsamma^ Bibi Soghra; and, lastly 
on the ground that the transaction of 
the 29thL of November 1915. was a col- 
lusive and a fraudulent transaction 
for the purpose of defeating the 
claims of the creditor of Musammat 
Noorjahan Begum. The learned Sub- 
ordinate Judge has answered all these 
qutstiono in favour of the plaintiff. 

So far as the first point is concern- 
ed, the position is this: On the 11th of 
September 1915, Noorjahan 

Begum seems to have paid Rs. 250 to 
the appellants and to have asked for 
four months’ time. The decree- holders 
consented to give time whereupon 
the Court dismissed the execution 
case on part satisfaction. 

; O. XXI, R. 57, Civil Procedure Code, 
runs as follows: “ Where any property 
has been attached in execution of a 
decree but by reason of the decree- 
holder’s default the Court is unable to 
proceed further with the application 
for execution, it shall either dismiss 
the application or for any sufficient 
reason adjourn the proceedings to a 
future date. Upon the dismissal of 
such application the attachment shall 
cease.” 

It has been pointed out that the 
object of the rule is to put an end to 
the doubts which have arisen from 
time to time as to the continuance of 
an attachment by reason of the 
practice of "‘striking off proceedings” 
or “removing proceedings” from the 
file for which there was no justification 
under any of the earlier Codes. 

The provision contained in O. XXI, 
R. 57 , Civil Procedure Code, is a 
new provision and it appears to me 
^that the dismissal of an application 
for, execution involves this result that 
the attachment comes to an end by 
; reason of $uch disih}ssal. No doubt 
ihe Court has no pov^rer to dismiss the 
Japplication for execution untesstlifere 
fie default on the part of the decree- 
Iholder, but as has been held morethhti 


once, defaiiilt means a to def 

what one is legally bouUd to db. ( 

The position is this t Oh the ll th of 
September 1915, the decree-holder put 
it out of bis power to proceed With his 
execution. There was, in my obibion 
a default on hiarpart and the learned 
Subordinate Judge was entitled to 
dismiss the application on the ground 
that there was a default on the part 
of the decree-holder. That being so, 
the attachment came to an end. 
Mr. Susbil Madhab Mulliok, appear- 
ing on behalf of the appellants, 
strongly relies upon the oase of 
Valihaih Puthiah v. Manakkdtl Para- 
mesxmran (1). 

In that case after the reS^ndbnts 
had got the property attached the sale 
was stayed by an appeal preferred by 
the judgment-debtors. Thereupon thb 
District Munsif dismissed the applica- 
tion. Clearly, that was not a case 
where there was any default on the 
part of the decree-holders, for they in 
no way consented to the order sta/lng 
the sale. They had not put it oUt of 
their power to proceed with the execu- 
tion CAse and accordingly the Madras 
High Court Game to the conclusioh tha<f 
the order of dismissal did not involve 
the removal of the attacbmeht,. 

Now, in this case as I have aireacly 
said, the facts are entirely different, 
the Order of the 11th of September 
1915, passed by the learned Subordinate 
Judge being a consent Order. The 
decree-holder was not bound to con- 
sent to the application made on behalf 
of the judgment debtor. By consenting 
to that application he put it entirely 
out of his power to proceed ^it-ith the 
ex€Cution of his decree. That being so, 
the learned Subordinate Judge was 
right in dismissing the application for 
default ; and, if he was right in dis- 
missing an application for default, 
there is no doubt that upon such dis- 
missal the attuahraent ceased. 

Mr. Sushil Mahadeo Miillick argues 
before us that it is impossible. to under- 
stand the Order of the 11th of Septem- 
her 1915, unless wp. hav# the petition 
Upon which the order wiis made before 
us, and he tendered (ibe petition in evi- 
dence before U'^, This document was 
not filed in the O&vtft below, and, 
under the decis|oU di the Judicial 

29 U). 3 L. t o. 2 ^. 
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Committee in the case of Ke^fsoy '^i 
Issur V. Great Indian Peninsula RaiU 
way < Company, (2), there is no jurisdic- 
tion in the Appellate Court to admit 
additional evidence unless on exa- 
mining the evidence as it stands 
some inherent lacuna or defect be- 
comes apparent. 

Now, there is no inherent lacuna or 
defect apparent in the evidence. That 
being so, it is impossible to receive 
the document tendered by* Mr. MuUick 
in evidence in this Court. The docu- 
ment is accordingly rejected. 

It was next argued that the mort- 
gage executed by Mt, Noorjahan 
Begum and Mt, Bibi Nasiran convey- 
ed no interest in the house to Mt. Bibi 
Soghra. The point arises in this way. 
By a deed of sale executed on the 14th 
of October 1912, Mt, Noorjahan Begum 
conveyed tbi^ house to Mt. Bibi Nasi- 
ran. Upon the attachment of the 
house by the appellants in execution 
of their decree against Mt. Noorja- 
han Begum, Mt, Bibi Nasiran put in 
a claim to the house. That claim was 
disallowed. Mt. Bibi Nasiran there- 
upon brought a title suit, being Suit 
No. J33 of 1917, and it appears that 
her suit has been dismissed not only 
by the Court of first instance but by 
this Court. 

Upon these facts Mr. SushilMadhab 
Mullick argues that Mt. Bibi Nasiran 
had no title to the house which she 
purported to mortgage in favour of 
Mt. Bibi Soghra. Now, in my 'opinion 
it is not open to the appellants to 
raise this point at all. In the mort- 
gage bond of the 29th of November 
1915, Mt. Noorjahan Begum makes 
an admission that the house belongs 
to Bibi Nasiran. 

Now. that admission may be true 
admission or a false admission; but, 
unless the appellants have some title 
or interest in the house itself by virtue 
of some transaction to which Noorja- 
han Begpim is a party, there is clearly 
no right in them to object to any 
statement that might have been made 
by Mt. Bibi Nasiran and Mt. Noorja- 
han Begum in the mortgage deed. 

The whole question is : is the at- 

(2) (1907)^31 Bom. 381=34 I, A. 116 = 9 Bom, 
L. R. 67l.=:ll C. W. N. 721 =*6 C, L. J. ^ 
A. L. J. 461«I7 U. L. J. 347 (P C.) 


tachment effected by the Court in the 
appellants* execution proceedings a 
subsisting attachment? If that attach- 
ment still subsists, no doubt it is open 
to the appellants to argue that this 
Court ought not to rely upon the 
admission made by Mt. Noorjahan 
Begum in the mortgage deed. But if 
the attachment has ceased, then 
elearly it is of noimporta: ca to thq 
appellants whether Mt. Bibi Nasiran 
or Mt. Noorjahan Begum mortgages 
the property. 

But apart from any other considera- 
tion it seras to me that the point does 
not arise. The critical passage in the 
bond is a5 follows : “As security for 
the said loan, principal and interest 
and compound interest, we have mort- 
gaged and hypothecated the whole and 
entire 16 annas of the house, rooms 
and two storied pacca A:a/ra consisting 
of several kitab of houses together 
with all materials appertaining to the 
house and land situate at Mahalla 
Gazai appertaining to Thana^ Khaje- 
kallan, one of the quarters of Patna 
City, belonging to and occupied by me, 
the executant No. 1 as my dwelling 
house and constituting my purchased 
property under a registered deed of 
absolute sale, dated the 14th October 
19l2, executed by me, Musamrnat^oot- 
jahan Begum executant No. 2, and 
which is owned and possessed by me, 
the executant No. 1 without the co- 
partnership and interference on the 
part of any other individual.*’ 

Now, the mortgage is undoubtedly 
by the two ladies, although Bibi 
Nasiran states that she alone has a 
title to the house and Musammat 
Noorjahan Begum agrees with that 
statement. The argument of Mr. S. 
M. Mullick is that the mortgage is 
only by Bibi Nasiran who had no title 
to the house and accordingly the 
mortgage executed by her conveyed 
no title whatever in the hou^e to 
Mu3a7nmat Bibi Soghra. In my 
opinon, this argumept is not correct, 
for the document shows that the mort- 
gage was both by Musammat Bibi 
Nasiran and by Musammat Noorjahan 
Begum. I must accordingly overrule, 
the argument on this point by 
Mi. Mullick. 

Tha .last point argued before ug 
is, that the transaction ^by whiqji 
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Mt, Bibi Nasiran and Mvaarnmat Bibi 
Noorjahan Begum mortgaged the 
bouse to Musammat Bibi Soghra is a 
fraudulent and a collusive transaction 
did not operate to convey any interest 
in *that house to Musammat Bibi 
Soghra. 

The mortgage was undoubtedly 
executed by the two ladies in favour 
of Mus immat Bibi. Soghra. There was 
accordingly an apparent transaction 
by which a title has been created in 
favour of Musammat 3ihi Soghra, and 
we must assume that the apparent 
transaction was the real transaction 
until the contrary is established by 
the appellants. 

Now, the mortgage document shows 
that the ladies borrowed Rs. 6,000 from 
Musa?n?nat Bibi Soghra in order to pay 
Rs. 3,777 to Mahanth Ram Kishun 
Das, who was a creditor of the ladies 
and Rs. 1,000 to Shah Gopi Saran 
Saheb who appears to have had a 
decree against Musammat Noorjahan 
Begum. Noorjahan Begum appears 
to have taken before the execution of 
the document Rs. 500 for the expenses 
of the Mohurrum and Rs. 723 appears 
to have been paid to her in cash on 
the date of the execution of the mort- 
gage. What happened was that 
Rs. 3,777 was paid to Mahanth Ram 
Kishun Das by Bibi Soghra 

and Mahanth Ram Kishun Das remitt- 
ed Rs. 300 which accordingly was 
paid to Musammat Noorjahan Begum. 

The evidence of Adit Prasad is that 
after remission he got Rs. 3,400 from 
Hyder Khan« Hyder Khan, it may be 
mentioned, is the husband of Musam- 
mat Bibi Soghra, and Muhammad 
Hyder giving evidence says that 
Rs. 3,777 was given to Mahnath Ram 
Kishun Das on account of mortgage- 
debt of which Rs. 3,000 was principal 
and that the Mahanth remitted Rs. 300. 
Exhibit 2 IS an entry in the account 
book of Mahanth Ram Kishun Das. 
The entry runs as follows j — 

Credited to Noorjahan Begum, widow of 
8yed Mohammad Hassan Khan alias Mahom- 
mad Kawab deceased, and Bibi Nasiran. 
daughter of Sheikh Amir Jan. deceased, resi- 
dent of Goodri Masoom Khan, on account of 
bond, through Soghra and Haider Ali Khan, 
husband of Musammat returned the bond and 
tbe deed of sale . . . Rs. 8,000.** 

1923 P—57/58 
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This is an entry of Rs. 3,000 and 
then there is an item of Rs. 4 00 which 
appears to have been entered in the 
book as pay ment on account of interest 
after deduction of remission. The 
entry, Exhibit 2, strongly supports 
the case of the plaintiff and establishes 
conclusively that Rs. 3,777 was in fact 
paid by Musammat Bibi Soghra to 
Mahanth Ram Kishun Das. 

As regards the payment of Rs. 1,000 
to Gopi Saran Shah, the petition of 
satisfaction filed in ShahGopi Saran’s 
execution case appears to me to be 
conclusive on this point. That peti- 
tion after stating that it was neces- 
sary for the judgment-debtor to pay 
Rs. 1,000 that day goes on to say as 
follows : — 

“So on receipt of Rs. 1,000 in notes 
as per details given below from 
Muhammad Haider Khan, husband of 
Musammat Bibi Soghra, your peti- 
tioner judgment-debtor, paid it to the 
decree-holder, the receipt of •which 
is acknowledged by the decree-holder 
on the back of this petition. It is, 
therefore, prayed that the entry of 
payment of the said sum of Rs. 1,000 
may be made ; and it may be ordered, 
in terms of the said petition that your 
petitioner- judgment-debtor *8 property 
will be sold on the sale day in Janu- 
ary for the highest bid including the 
bid of the decree-holder.” 

There is no reason to doubt that at* 
any rate Rs. 4,777 was paidby 
mat Bibi Soghra on behalf of Musttm» 
rwcrtBibi Nasiran hudMusammat Noor- 
jahan Begum to Maiianth Ram Kishun 
Das and to Gopi Saran Shah in satis- 
faction of their debts to them. There 
then remains the question of balance 
viz,^ Rs. 773. With regard to this 
amount we have only the oral evidence, 
but there is no reason to doubt the 
evidence, specially as we accept the 
evidence adduced on behalf of the 
plaintiff that Rs. 3,777 was paid to 
Mahanth Ram Kishun Das and 
Rs. 1,000 was paid to Gopi Saran Shah. 

The plaintiff has, then, estab- 
lished that the mortgage upon which 
the suit has been brought was a real 
transaction and not a collusive tran- 
saction. The appellants, on the other 
^ hand, have given evidence to show 
that the transaction was not a real 
one and that Musammat Bibi Soghra 
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did not the consideration for the 
bond and that it was purely a fraudu- 
lent device in order to defeat the cre- 
ditors. But the witnesses upon whom 
Mr. S. M. Mulliok relies are them- 
■selves witnesses to the transaction and 
their caste is that they signed this docu- 
ment in order to save the house which 
belonged to Muaammat Noor Jahan 
Begum. 

in my opinion, it is quite impossible 
to place any reliance upon the testi- 
mony of these witnesses. When we are 
•considering a question such as this, 
the important point is, did Musammat 
Bibi Soghra have any fund out of 
which she could have lent Rs. 6,000 to 
Musammat Bibi Nasiran and Musam- 
mat Noor Jahan Begum. Now, Exhibit 
5 18 a sale-deed executed by Musammat 
Bibi Soghra in favour of Babu Matuk- 
dhari Singh. 

This document shows that Musam- 
mat Bibi Soghra acquired the pro- 
perty sold under a TamHknamah 
executed by her mother in her favour 
and that by sale of the property she 
received Rs. 15,000 in cash from Babu 
Matukdhari Singh and a mortgage- 
bond for Rs. 5,000. The evidence is that 
•out of this money she lent Rs. 6,000 to 
Musammat Bibi Nasiran and Musam- 
mat Noor Jahan Begum. 

Now, there is no reason to doubt that 
Musammit Bibi Soghra d id in fact have 
a property which she sold and there 
is no reason to doubt that she got 
Rs. 15,000 in cash by the sale of this 
property. This transaction took place 
on Uie 25th of February 1915 and the 
mortgage in suit was executed on the 
29th of November I9l5. In my opinion, 
it has been established that Musammat 
Bibi Soghra had a fund out of which 
she could have advanced Rs. 6,000 to 
Musammat Bibi Nasiran and Musam- 
mat Noor Jahan Begum. 

The decree passed by the learned 
Subordinate Judge is right and ought 
to be afdrmed. 1 would accordingly 
dismiss this appeal with costs. 

Buckniil, J. — I agree. 1 consider it 
was perhaps rather unfortunate that 
the order of the llth September, 1915, 
was passed, lam inclined to think 
that if 1 had been the Subordinate 
Judge 1 should probably have ad- 
journed the case. But one cannot say 
that, as it stands it is a wrong order c 
or illegal in any way or one which the 


Subordinate Judge had no jurisdiction 
to make. It is quite clear iwhat it 
means. The petition for execution 
was dismissed on part satisfaction. 
No objection was taken by the decree- 
holder to this order. There is indeed 
evidence that he started fresh execu- 
tion proceedings in 1917. If he had 
thought that the old execution pro- 
ceeding was alive he would presum- 
ably have proceeded under that. 

In this order it is stated that the judg- 
ment-debtor is said to have prayed for 
four months* time and to have paid 
Rs. 250 and that the decree-holder 
agreed to the time being granted. But 
nothing was done at the end of four 
months so far as we know. If the 
decree-holder wished to object to the 
plain terms of the order of the 
llth of September 1915, he should and 
could have done so in that proceedinir. 
but he did not. 

It is difficult to say how in this 
collateral matter the decree-holder 
could object to the terms of that order; 
but it IS argued, whilst not actually 
objecting to its terms, that order must 
be construed properly as keeping the 
attachment alive notwithstanding 
that the petition IS stated to be dismis- 
sed; as a dismissal, unless under the 
provisions of O. XXI, R. 57. Civil 
Procedure Code, does not, it is argued, 
release the attachment. 

But even if one can properly enquire 
into the intention of the order (which 
seems doubtful here) there is nothing 
whatever to show that there was the 
least intention in the minds of the 
Judge or parties that the order meant 
to keep the attachment alive. 

On the contrary, everything points 
to the opposite conclusion and the fact 
remains that the decree-holder con- 
sented not to proceed with his 
execution at that time but pray^ 
for time. Havingdoneso, be natur- 
ally t ikes hi \ risk. He was in no 
way bound to agree to the judgment- 
debtor's application and his agreemen t 
to waive his right to proceed is, one 
cannot but think, in a sense a failure 
within the meaning of the language 
used in the provisions of*0. XX £, 
R. 57, Civil Procedure Code. 

Then, subsequently, as against 
the mortgage, he is, with hia 
decree, . in no . strong posUion 
and his claim- is presumably^ 
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subject to the mortgage. It was fur- 
ther suggested that cbe mortgage was 
fraudulent,but there is no satisfactory 
proof of any such allegation. 

The Subordinate Judge does not 
believe the evidence which, certainly 
flimsy, was brought forward in the 
endeavour to support the suggestion. 
Considering it myself, I can see no 
ground for differing from the conclu- 
sion at which he arrived. 

dismissed. 
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DA.S AND KULWANT SaHAY, JJ. 

Mednt Prasad Singh and others 
Plaintiffs — Appellants 
v. 

Na 7 id Keshua?' Prasad Singh and 
Defendants — Respondents. 

F. A. No 82 of 1920, decided on I6th 
January, 1923, from a decision of 
Sub. J., SecondJCourt, Monghyr, dated 
nth March, 1920. 

(a) Civil P.C ,0. U. B 1)0 -Joint owner not 
made party to sutty need not apply under the 
rale to set aside the sale of his interest also, out 
may bring a suit 

Whore under cover of a decree obtained by 
the defendants as agamst plaintiffs 1 and 
they had seized and taken possess on of pro- 
perty which was the joint family property in 
which plaintiff No. 3 had an interest.'^ 

Held that Piff. No. 3 has a right to enforce 
his claim by a suit and it was not at all neces- 
sary for him to apply under the 
Order 21, rule 90. [P. 462 C. IJ 

(b) Hindu Law- Alienation— Co^parcener — 
Purchaser of co -parcener' s share cannot enter 
into possession but must bring a suit to ascer- 
tain hts share. 

A member of a Mitakshara Hindu family 
Jias an interest which is capable of being 
attached in execution of a decree as against 
him. But though a creditor can attach and 
purchase the interest of such a motnbcr 
not open to him to take possession of that 
interest. Ho only acquires a right to compel a 
partition. [P. .i52, 0. 2.1 

F. K. Sen (with Susil Madhab MulUck 
and SivcCnandan Roy) — for Appellants. 

Guru Saran Prasad — for Respon- 
dents. 

Dat, J. — Sometime in 1917 the de- 
fendants instituted a suit against the 
plaintiffs 1 and 2 to recover a sum of 
mdney upon a cliitta and obtained a 
decree for money as against plaintiffs 
1 and 2, They put the decree in execu- 
tion and put up to sale the right, title 
and interest of plaintiffs 1 and 2 in 
certain properties which it is bow 
alleged by the plaintiffs were the joint 
family properties of all the plaintiffs. 
On the 14th of December 1918, the de- 
fendants purchased a 10 annas 13 dams 


proprietary interest in the properties 
which in their view was the share of 
the plaintiffs 1 and 2 in the properties. 
Plaintiffs 1 and 2 thereupon applied 
under the provision of Order 21, rule 
^^0, C. P. C., for setting aside the sale. 
That application was dismissed for 
default and Che plaintiffs 1 and 2 
thereupon applied for restoration of 
that application under Order 9, rule 
9, and it appears that that application 
was ultimately dismissed. 

On the 3rd of March 1919 the suit 
out of which this appeal arises was 
instituted by the plaintiffs for recovery 
of possession of the properties which, 
as I have mentioned, were taken pos- 
session of by the defendants in execu- 
tion of their decree against plaintiffs 
1 and 2. Plaintiff No. 4 is the son of 
plaintiff No. 1 and plaintiff No. 3 is 
the brother of plaintiffs 1 and 2. 

The allegations in the plaint are the 
necessary allegations which an appli- 
cant in an application for setting aside 
a sale under Order 21, rule 90 is requir- 
ed to make; but in the 12th paragraph 
of the plaint, the plaintiffs did allege 
that plaintiffs 1 and 2 had no specific 
share in the joint family properties 
and that no definite share in the joint 
family properties could in law be 
purchased by the defendants. 

The defendants in their written 
statement contended that the plaintiffs 
had no cause of action and resisted the 
plaintiffs’ suit on the merits. They also 
alleged that the plaintiffs were all 
separate from each other and that all 
that they had purchased was the right, 
title and interest of plaintiffs land 2 
and that the plaintiff No, 3 could not 
join them in recovering possession of 
the share purchased by the defendants. 

The learned Subordinate Judge has 
come to the conclusion that the plaint- 
iffs have no cause of action as against 
the defendants and in that view has 
dismissed the whole suit without dis- 
cussing the other issues which were 
framed by him. 

It has been pointed out by the 
Judicial Committee over and over 
again that the Courts in India ought 
to decide all the is^ueS in order to save 
a remand, andUn my opinion the learn- 
ed Subordinate Judge should certainly 
have recorded the evidence in th » 
'case and decided all the Issues that " 
arose in the caS^. Had he adopter 
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that course, it would not have been 
necessajy for us to remand the case 
to him- 

On the question whether the plain- 
tiffs have a cause of action as against 
the defendants, I agree with the 
learned Subordinate Judge that the 
plaintiffs 1, 2 and 4 have no cause of 
action as aeiainst the defendants; but 
I entirely differ from him on the ques- 
tion whether the plaintiff No. 3 has a 
cause of action as against the defen- 
dants. The view of the learned Subor- 
dinate J adge is this: 

“The plaintiff No. 3 is a person 
whose interests are affected by the 
sale. He could have come under Order 
21, rule 90, C. P. C. to have the sale set 
aside. He did not do so. Rule 92 provi . 
des that where no application is made 
under Rule 90 and where such an 
application was made and disallowed, 
the Court is to confirm the sale and no 
suit would lie to set aside the order 
confirming the sale, or in other words 
the sale. Thus the case of the plaintiff 
No. 3 comes under the provision 
where no application is made. ” 

In my view it was not necessary 
lor the plaintiff No. 3 to apply under 
the provision of Order 21^ rule 90, 
C. P. C.; he was not a party to the 
suit and his case is that under cover 
of a decree obtained by the defend- 
ants as against plaintiffs 1 and 2, 
they have seized and taken posses- 
sion of property which was the joint 
family property and in which he has 
interest. Clearly he has a right to 
lenfoTce his claim by a suit and it was 
mot at all necessary for him to apply 
under the provision of Order 21, 
[rule 90. That being so, the case must 
go b.Ack to the learned Subordinate 
Judge in order that he may determine 
the other issues that arise in this case. 

But in order to avoid a failure of 
justice it is necessary to point out 
what the plaintiff No. 3 would be 
entitled to if he succeels in bis con- 
tentjon that the family was joint at 
the time when the interest of plaintiffs 
1 and 2 were attached in execu- 
tion of the decree obtained by the 
defendants as against . them. It 
quRe clear that a member of a joint 


Hindu Mitakshara family has an in- 
terest which is capable of being at- 
tached in execution of a decree as 
against him. In this view the at- 
tachment and the sale of the interest 
which was of plaintiffs 1 and 2wotild 
be good and binding upon tjie joint 
family. But though a creditor can 
attach and purchase the interest of 
a member of a joint Mitakshara 
Hindu family, it is not open to him 
to take possession of that interest. 

The position is clearly indicated in 
the case of Deendyal Lai v. Jugdeep 
Narain Singh (1). In that case their 
Lordships of the Judicial Commit- 
tee pointed out the distinction be- 
tween the rights of a purchaser 
under a voluntary conveyance and 
those of a purchaser under an 
execution sale. They said that just 
as a partner could not himself have 
sold his share so as to introduce a 
stranger into the firm without the 
consent of all the partners although 
the purchaser at the execution sale 
could acquire the interest sold, with 
the right to have the partnership 
accounts taken in order to ascertain 
and realise its value, so also though 
a member of a joint Hindu family 
could not himself have sold his share 
so as to introduce a stranger into 
the joint family, the purchaser, by 
purchasing at an execution sale, ac- 
quires the right to compel the parti- 
tion which his debtor might have 
compelled bad he been so minded^ 
before the alienation of his share took 
place. 

In other words the purchaser of the 
share of a member of a joint Mitak-i 
ehara Hindu family acquires the right 
to compel a partition but not a right 
to enter into joint possession with the 
other members of the joint family. 

If the learned Subordinate Judge 
comes to the conclusion that the 
family was joint at the time when 
tbe defendants purported to pur- 
chase the right, title and interest 
of plaintiffs 1 and 2 in the joint 
family properties, he will give a de- 
cree for possession to plaintiff No. 3 
but he Will make a declaration that ; 

~(1) (1877-78) 8 Cal. 1W=4 I. a. M 

C.U R. 49=8 Bar. 730=3 Sath. 468 

(P. 0.) 
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the defendantd aa purohasera at the 
execution sale have acquired the share 
and interest of plaintiffs 1 and 2 in 
the property and that they are entitled 
to take such proceedings as they shall 
be advised to have that share and 
interest ascertained by partition. 

We are unable ourselves to pass a 
decree to that effect because there is a 
contention of the defendants that the 
family was separate. This is an issue 
which it is necessary for the learned 
Subordinate Judge to try. 

We allow the appeal of Plaintiff 
No. 3, set aside the judgment and 
decree passed by the learned Subor- 
dinate Judge, and remand the case to 
the learned Subordinate Judge for 
disposal according to law in accord- 
ance with the observations made in 
this judgment. 

The decision of the learned Sub- 
ordinate Judge with regard to the 
plaintiffs 1, 2 and 4 will, however, 
stand. I think that in the circum- 
stances the defendants are entitled 
to their costs of this appeal. The costs 
incurred in the Court below will 
abide the result and will be disposed 
of by lower Court. 

Kulwant Sahay, J. — I agree. 

Case remanded, 
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Dawson Miller, C. J. and 
Foster, J. 

(Thakurain) Fulbati Kumari — 
Plaintiff — Appellant 

V. 

{Makar aj Kumar Rao) Maheshwari 
Prasad Singh — Defendant — Respon- 
dent. 

F. A. No. 112 of 1920, decided on 17th 
April, 1923, from a decision of Sub. J., 
Monghyr, dated 20th February 1920. 

(a) Land Tenure— ‘Ghatwali Tenure in Taluka 
Pumri — Distinction between Kharagpur and 
Birbhum Tenure — Former are alienable with 
consent oj zemindar but latter only with consent 
of Government. 

'('he ghatwali tenure in Taluka Dumri is in 
no way comparable to the Birbhum ghatwali 
tenures, and Reg. XXIX of 1814 does not apply 
to it, but in its origin it is ratber of the nature 
of the Kharagpur ghatwalis. One of the main 
distinctions between these two classes is that 
the former are inalienable except with the 
consent of Government by whom the settle- 
ments were made and to whom the revenue is 
paid direct, whereas the latter are alienable sub- 
ject to the consent of tbelandlord to whom the 
rent er revenue is paid. The incidents that 
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are proved to attach to the tenure are:<— 
(1) that it is impartible and permanent (2) 
that it descends by lineal primogeniture, and 
(3) that it is alienable ht least with* the con- ^ 
sent of the Zemindar. [P. 437, Cs. 1 ft 2.) 

(6) Impartible estates — Ghatwali temree—' 
Succession— ‘Hindu Law {Uitakshara)- ^ Devolu- 
tion is under Hindu Law subject to incident of 
impartdnlity— Males exclude females— Estate 
IS not ipso facto the separate property of the 
owner 

Whore the family of the tenure holder was 
governed by the Mitakshara Law. 

Hdd» that the devolution of immoveable 
property in the family must be govern^ 
by that law subject to the question of 
impartibility. unlesj either there be some 
spocial custom of the family to tha contrary 
or unless thore ba somo peculiar feature in- 
herent in ghatwali tenures which prevents 
the operation in the case of impartible 
property. In a Mitaksbara family living 
in comme:.sality. the inheritance oven of 
impartible estates is confined to male members 
to the oxclus.ou of females unless the estate 
itseli 13 separate or self -acquired property 
The fact that a Raj is impartible, does not, 
in a case, governed by the Mitaksbara Law, 
make it separate Ci* self -acquired property 
It may ba self -acquired or it may ba the 
property of a joint undivided family. In the 
latter case, succession will be rd|(ulated 
according to the rule of survivorship but aa 
one person alone can hold the estate at a time, 
the person designated is the eldest member of 
the senior branch of the joint family. 

[P. 467. 0 2; p 469, C. 2 ; P. 462, 0. 1.1 

N, C, Sinha and A, P, Upadhya — 
for Appellant. 

S, Ahmad and J, Prasad — for Res- 
pondent. 

Judgment. — The dispute in this 
case concerns the title to two villages 
and certain lands in third comprised 
in taluka Dumri, kismat 4 annas, 
which it is alleged is a ghatwali 
tenure formerly belonging to Ohana- 
syam Singh as Gh'dwali who died 
childless in the year 1880 (1287 F. S.) 
leaving two widows. The senior 
widow, Thakurain Kishori Kumari, 
succeeded to her husband’s estate in 
circumstances which will be referred 
to later and died in the year 1916. 
The junior widow, Thakurain Ful- 
bati Kumari, who survived her co- 
widow is the plaintiff in the suit and 
appellant in this appeaU She chums 
the property as the reversionary heir 
of her husband on the death of tho 
senior widow. 

The defendant Maharaja Kumar 
Maheshwari Prasad Singh, the 
respondent in this appeal, is the son 
of the late Maharaja Bahadur of Gid- 
haur and brother of the present holder 
of that title. His title to the property 
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is based upon a conveyance from the 
senior widow, Kishori Kumar i under a 
kcbalu d'ated the 13 th October 1898 in 
^hich Palru Singh the younger 
brother and next male heir of Ghana- 
syam Singb, joined. 

The appellant disputes Kishori Ku- 
mari’s right to alienate the property- 
in question and contends that the es- 
tate is inalienable. The respondent 
on the other hand disputes the ap- 
pellant’s right to inherit contending 
that her sole right in the property 
is that of maintenance. 

By her plaint the appellant alleges 
that the 4 annas share in ialuka 
Dumri was settled upon Thakur 
Jungle Singh the ancestor of her hus- 
band as a ghatwali service tenure by 
Captain James Brown, the Sardar of 
the jungles, and tavais of Gidhaur, 
Kharagpur, Birbhum and the adjacent 
tracts in 1776 under a .sviiwf/ dated the 
17th December of that year, the other 
12 annas share being settled with 
other ghatwals and that Ks. 142-12-0 
together with cess is payable as per- 
petual makarrari rent to the zeminr 
dar^ the Maharaja Bahadur of Gid- 
haur, the entire income from the 
ghatwali interest being appropriated 
by the ghatwal for the time being. 

She pleads that by the custom of 
her husband’s family the estate des- 
cends to the eldest son of the ghatwal^ 
the remaining sons, if any, getting 
maintenance and if the ghatwal dies 
without issue, his widow becomes 
proprietor and if there be more than 
one widow the eldest succeeds and 
after her the second widow takes. 
She alleges that except for the pro- 
perties in dispute she came into pos- 
session of the remaining properties 
of the estate in 1916 on the death of 
Kishori Kumari. She further pleads 
that there was no legal necessity 
which would justify the transfer by 
Kishori Kumari to the respondent. 

The respondent by his written 
statement denies that the estate is a 
ghatwali tenure and pleads that it 
was a mukarrari interest held by 
Ghanasyam Singh and his ancestors 
from the Maharaja of Gidhaur at the 
rent named and cesses. He admits 
that by the custom of the family the 
eldest son succeeds and if there be no 
issue the first widovr succeeds and 


the second gets maintenance but he 
denies that the second widow succeeds 
on the death of the first and alleges 
that the eldest son of the nearest 
of the last male holder inherits on the 
death of the senior widow, the seecHid 
widow continuing to get maintenance 
and having no rights of inheritance. 

By this is apparently meant that 
the eldest member of the most direct 
line of descent succeeds in preference 
to those nearer in blood but less direct 
in descent from the common ancestor, 
that IS according to the rule of 
primogeniture. He further alleges 
that in the year 1900 by a hazidawa 
deed dated the 8th February that year 
after the death of Pairu Singh (who 
died in 1899) Kishori Kumari relin- 
quished the whole of her interest to 
Pairu’s eldest son, Mukhtar Singh, the 
next male agnate thereby accelerat- 
ing the succession and that Mukhtar 
Singh got his name registered as. 
Mukarrandar and took possession and 
has continued m possession as ostensi- 
ble owner ever since. Ho denies that 
the appellant ever got possession of 
any portion of the property. He also 
pleads that the property was not in- 
alienable and that in any case the- 
transfer to him was justified by legal 
necessity. 

The learned Subordinate Judge 
found all the issues in favour of the 
respondent and dismissed the suit. 
From that decision the plaintiff baa 
appealed. 

It will be convenient in the first 
place to consider, as far as can bo 
gathered from the evidence, the origin 
and incidents of the estate of which 
the property in suit forma part. The 
earliest document relied on by the 
appellant is the Smad of the 17th 
December 1776 granted b/ Capt. Jamed 
Brown. Its genuineness is not question- 
ed nor is Captain Brown’s authority. 

From 1774 to 1778 he was actively 
employed under the East India 
Company in quelling disturb inc^s 
and establishing order in what was 
known as the jungle terai or 
jungle t^rrg which inoluied most of 
the country now comprised in th© 
Santal Parganas and much of the 
land to the north and west in the 
Bhagalpur. Monghyr and Hazaribagh 
districts. He granted many ghatwali 
tenures and confirmed many more to 
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the previous ghatwals for services in 
guarding the ghauts and chowki^s. 

The sanad is addressed to the Chow^ 
dhries^ Kanoongoes^ Zemindars and 
Mtiksaddisoimauza'Damvu It recites 
that* Kanchan Singh, Jungle Singh, 
(the ancestor of the appellant's hus- 
band), Ragho Singh and Manorath 
Singh, ghatwals of the aforesaid mouza^ 
have been in accordance with old 
standing practice enjoying ghatwali 
fees for their services as ghatwals out 
of sayer or rahdari of the mauza and 
declares that from 1184 F. (1777 A. D.) 
in conformity with the old standing 
practice the fees for ghatwari have 
been granted to them. It directs the 
Chowdhries and others to allow them 
to enjoy the fees and enjoins upon the 
ghatwals the duty of keeping watch 
and going the rounds of the ghats and 
chowkies in their el aka s and holds them 
acojun table and liable to dismissal for 
any murders, thefts, highway rob- 
beries, night attacks or other distur- 
bances in their elakas. 

This document is not a grant of 
land, but an authority to the persona 
named to collect as formerly ghatwari 
or ghatwali fees or tolls from those 
using the roads and passes which the 
ghatwals undertook to protect. It is 
relied upon in the plaint as the basis 
of the appellant’s title but it is not and 
cannot be regarded as the grant upon 
which the title of Ghariasyam Singh 
and his ancestors to the land in suit is 
based. 

It does appear, however, that a 
tenure comprising 8 annas in Mauza 
Dumri was granted by Raja Gopal 
Singh ofGidhaur to Jungle Singh and 
Nain Singh (the son of Kanchan 
Singh, one of the ghatwals mentioned 
in the sanad of 1777) in the year 1780 
(1187 F.; with the sanction of Captain 
Brown. This can be gathered from 
certain proceedings which were tried 
in the year 1798 before the Dewani 
Adaulat of Ramgarh and which went 
on appeal to the Patna Provincial 
Court of Appeal in the following year. 

Copies of the judgments in both 
Courts have been produced in evidence 
by the appellant. From these it ap- 
pears that in the year 1780 Jungle 
Singh and Nain Singh as ghatwals of 
the mauza Iwere granted a paita of 8 
annas share in the mauza by the 


Raja at the instance of Captain 
Brown and that this share formerly 
constituted their ghatwali interest. 

About 1796 the Raja had attempted 
to raise the rent contending that the 
patta of 1780 was a grant fcr one year 
only. The grantees had refused to 
accept a new patta or grant a kabuliai 
at an enhanced rent and the Raja had 
thereupon endeavoured to dispossess 
them by letting the lands to other 
tenants. Jungle Singh and Nain 
Singh then sued the Raja claiming a 
patta at the old rent the object being 
apparently to establish their title to 
a permanent interest at the former 
rent. They proved that they had 
been in occupation paying rent at 
the same rate for over 12 years. 

The Ramgarh Court found in favour 
of the plaintiffs and ordered the patta 
to be granted by the Raja at the old 
rent. The Court referred to section 
49 of Regulation VIII of 1793 which 
pi'ovides that Istimradars (mocur- 
rarydars) of the nature of those des- 
cribed in section 18 who have held their 
lands at a fixed rent for more than 12 
years are not liable tc be assessed 
with any increase either by the officers 
of Government or by the zemmdar or 
other actual proprietor of land should 
he engage for his own lands.” 

To appreciate the effect of this sec- 
tion it is necessary to refer to the ear- 
lier sections of the Regulation more 
particularly sections 18 and 19, The 
former provides that mocurrarydars 
holding lands of which they are not 
actual proprietors and whose grants 
have been obtained since the Com- 
pany’s accession to the dewani and 
have not received the sanction of 
Government are to be dispossessed and 
a settlement is to be made with the 
proprietors as provided in the Re- 
gulation. Section 19 provides that 
Istimradars who have not got posses- 
sion of their lands to the exclusion 
of the proprietors or without their 
consent, as the mocu^ rarydars under 
section 18 are supposed to have done» 
but held them of the proprietors on 
pottah or lease are to be considered as. 
a species of pottah talookdars and> the 
settlement is to be made with thein as 
afterwards provided in the Regulation. 

• Section 49 is one of the provisione 
relating to the new settlement by the 
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zemindar in cases contemplated under 
sections 18 and 19. Although there is 
nothing to show that any permanent 
settlement had been made with the pro- 
pr ietors of the Gidhaur Raj atthat time, 
some sort of settlement appears tohave 
been made with the Raja of Gidhaur 
and his bro tker in 177 5 of some villages 
including Dumri as appears from a 
sanad of that date (Ex. A) signed by 
Captain Brown. It may be assumed 
that this was confirmed and made per- 
manent in 1790 by Regulations I and 
VIII of that year. 

It appears from the judgments of 
the Raragarh Court in 1798 and the 
appellate Court at Pa tna in the follow- 
ing yeir that the Collector had con- 
firmed the rent reserved in the grant 
of the half share of Dumri to the 
wals by the zemindar in 1780. After the 
permanent settlement of 1793 the Raja 
had sued Naui Singh and Jungle Singh 
to compel them to execute a kabuhat 
at a higher rent but in 1796 the Court 
had rbjectod his claim and ordered him 
to execute a x^atta at the old rate. The 
patta was prepared and withdrawn 
from Court by the Raja but apparently 
not executed and when he again 
attempted to obtain a higher rent the 
ghalwals brought the suit of 1798 with 
the result already mentioned. 

An appeal by the Raja Gopal Singh 
from that decision was dismissed by 
the appellate Court which found that 
the Raja had knowingly put a false 
construction on the previous decree 
and fined him Rs. 25 fur having pre- 
ferred a litigous appeal. From that 
time to the present the interest enjoyed 
in the estate by the appellant’s family 
has been described in documents some- 
times as a ghatwali tenure, sometimes 
as a mukarrari tenure, and more often 
as a mukarrari ghativali tenure. It is 
undoubtedly of a permanent nature 
and held at a fixed rent payable to the 
zemindar^ and it would appear to be a 
settlement made by him with the 
tenure holders by force of the provi- 
sions of Regulation VIII of 1793. 

^ The learned Subordinate Judge con- 
sidered that the estate was a ghatwali 
mukarrari tenure which was originally 
granted as ghativali and in respect of 
which the gliatwals afterwards at 
about the time of the permanent settle- 
ment get a mukarrari lease from tlje 
zemindar^ thereby fixing the rent in 


perpetuity. 

Ill the absence of the instrument 
under which the grant was created, 
it is impossible to know whether it 
was in fact a service tenure granted 
in consideration of performing ,the 
duties of ghatwal. That the grantees 
of the 8 annas share in question were 
ghatwals together with others is 
conclusively proved by the sanad of 
1776; but the remuneration for their 
services referred to in that sanad is 
not a grant of land but a right to 
collect certain tolls from those using 
the roads. 

In the Bengal District Gazetteer, 
Volume XVII, at page T68 there is a 
passage which throws some light upon 
what happened at Dumri when Cap- 
tain Brown took over charge of the 
operations in the jungle terry tracts. 
The passage states : 

“About 1774 the lawless state of 
this tract led the British to place it in 
charge of Captain James Browne, who 
settled the estates with the ghativals 
with two exceptions. These two 
exceptions were Dumri and Mahesri 
which were settled directly with the 
proprietors, the story being that the 
ghatwal tenure holders led at the 
approach of Captain Browne their 
reputation as dacoits and brigands 
being too strong for them to face a 
Government otficer without fear of the 
consequences. In the case of Dumri 
however, the Ghatwals finding that in 
their absence a settlement had been 
made of their tenure, returned and 
obtained a sanad settling it with them 
under the Raja of Gidhaur. Of the 
estates settled with ghatwals only two 
are now held by their descendants, viz,, 
Tilwa and Kewal. The others have 
passed into the hands of the Maharaja 
of Gidhaur, Chetru Rai, Akleswar 
Prasad and others of Rohini. ” 

The statement that Tilwa and 
Kewal were the only two estates still 
held by the descendants of the original 
ghatwals, although possibly accurate 
at the present day was hardly quite 
accurate in 1909 when it was written 
as at that time a part at least of the 
Dumri estate still remained in the 
hands of the descendants of Jungle 
Singh although the other kismats and 
part of that originally granted to 
Jungle Singh had been acquired by 
the Maharaja. 
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The evidence showe that parwanaa 
were issued by the Collector to the 
ghaivaala appointed by Captain B rown 
and their descendants calling upon 
them to perform certain duties attach- 
ing to their office up to about the 
middle of the last century or even later 
and it may be that the grant of the 
tenure was regarded as concomitant 
of the ghatviali office. 

The question is not free from diffi- 
culty but on the whole we are not 
prepared to disturb the Subordinate 
Judge’s Ending upon this part of the 
case and propose to treat the tenure 
for the purpose of this decision as a 
ghatwah tenure. 

It was argued on behalf of »the ap- 
pellant that all ghalioili tenures are 
inalienable and reference was made 
to Regulation XXIX of 1814 which 
regulates the settlement of the Bir- 
bhu.n ghatwah rnahals* In our opi- 
nion the estate in the present case is 
in no way com parable to the Birbhum 
ghatwali tenures and Regulation 
XXIX of 1814 does not apply to it, 
but m its origin it is rather of the 
nature of the Kharagpur ghatwahs. 
One of the main distinctions Wween 
these two ‘classes is that the former 
are inalienable except with the con- 
jsent of Government by whom ’the 
(settle ments were made and to whom 
jthe revenue is paid direct, whereas 
jthe latter are alienable subject to the 
consent of the landlord to whom the 
rent or revenue is paid. The Regula- 
tion of 1814 applies to the former 
lonly. The grant in the present case 
made with the sanction of Captain 
[Brown would appear to bear a close 
resemblance to some of those men- 
nioned as having been made in the 
jEharagpur estate by Cleveland 

E nd referred to in the case of Bija 
telanund Singh v. Oovt. of Bengal (i). 
In fact in argument before the 
Subordinate Judge the late Sir Rash 
Behari Ghose who appeared on behalf 
of ihe appellant admitted that the 
estate in this case was a Eharagpur 
and not a Birbhum ghatwali. It is 
highly improbable that a lawyer of 
his experience and learning would 
make the admission without good 
cause and we consider his admission 
that it was not a Birbhum Ghatti^ali 

”(1)T1865) 6 M. 1. A7“lbl=t4i W. R. 77 = 
ISutb. 29S:alSar. 5J3 (P 0). 


was justified. 

The incidents that- are clearly 
proved or are admitted to attach to 
the tenure are (1) that it is impartible, 
and permanent (2) that it descends 
by lineal primogeniture, and (3) that 
it is alienable at least with the 
consent of the zemindar. Proof 
of the last incident is supported by the 
fact that considerable portions of the 
estate have been alienated since 
Jungle Singh’s time by the holder fori 
the time being ani at least one if not 
more of the other three 4 annas inte- 
rests in Dumri has passed oatjof the 
hands of the original grantee and his 
descendants and is now held by the 
Maharaja of Gidhaur. 

In our opinion the tenure was not 
inalienable but could be alienated by 
the ghatwal for the time being at least 
with the consent of the zeniniiiar. In 
the present case t\xQ zernindar was the 
brother of the respondent, the purcha- 
ser, and as he has made ho attemi^t to 
question the transaction of the 13th 
Oobobar 1898 under which the res-J 
pondent holds, it may be presuraedj 
that he is a consenting party. * 

The question then arises as to the 
course of succession of a tenure of 
his nature. The family of the ap- 
pellant is governed by the Mitakshara 
Law and the devolutionof immoveable 
property in the family must be go- 
verned by that law* subject to the ques- 
tion of icnpartibility, unless either 
there be some special custom of the 
family to the contrary, or unless there 
bo some peculiar feat^ure inherent in 
ghatwjli tenures which prevents the 
operation of the Mitakshara rule of 
succession in the case of impartible 
property. 

It is the appellant’s case that 
Pairu Singti the brother of Ghana- 
syam Singh and his son Mukhtar 
Singh were separate from and not 
living jointly with Ghanasyam Singh 
at the time of his death in 1880, and 
that therefore even under the Mitak- 
shara Law the wid ows would be entit- 
led to succeed to the family property 
in preference to the sepArated gotiaa 
but that owing to the inibartible na- 
ture of the property only one ghatwal 
can inherit at a time and that there- 
fore the senior widow would take first 
Rnd after her the junior. This is also 
said to be in accordance with the 
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family custom relied upon. 

It is next contended that all 
ghatuiali property ie the exclusive se- 
parate property of the holder f or the 
time being and devolves according to 
the rules affecting separate^ property 
subject again to the question of im- 
partibility. 

We propose first to consider whether 
Pairu and his son and other members 
of his family were living jointly with 
Ghanasyam or not at the time of the 
latter’s death. It appears from a peti- 
tion dated the 5th March 1843 presen- 
ted in theCourtof the Principal Sadar 
Amin at Bhagalpur by Lai Behari 
Singh, the father of Ghanasyam Singh 
that Ju'igle Singh and the others ‘who 
were appointed ghaiwals in the time 
of Captain Brown each held a fourth 
share in the Mahal, Whether they took 
jointly 111 the first instance and after- 
wards separated or whether they each 
took a four annas share originally is 
not \ery clear, but, however that may 
be, the 4^ SLUnsm Kismat of Jungle Singh 
has come down from him to his descen- 
dants in the direct maleline without 
a break until the time of Ghanasyam 
Singh the husband of the appellant 
who died childless in 1880. During 
that time many of the rnauzas com- 
prised in the estate have been granted 
by way of maintenance to members of 
younger branches of the family and 
not resumed. 

The evidence on this point is dealt 
with by the learned Subordinate Judge 
at length and npod not be repeated. 
These branches have separated from 
the main stock and are no longer con- 
nected With it in mess or estate. The 
family house of Ghanasyam Singh and 
his ance^tors is at Panjbhajan and 
some attempt was made to prove that 
one of the villages of the estate, mauza 
Chauki, had been given by Ghanasy- 
am to his brother Pairu as a main- 
tenance grant and that Pairu and his 
son Mukhtear and other members of 
his family lived there separate from 
Ghanasyam. 

No docu n-eixl^was produced in sup- 
port of this story. Many documents on 
the other hand have been put in evi- 
dence by both parties in the case from 
the year 1881 up to 1918. Many of them 
are executed by members of the^ 
family and in one instance by the ap- 


pellant herself. Others are plaints 
and decrees in suits in which the 
family was interested and in every, 
case Pairu and Mukhtear where their 
names are mentioned, and the ins* 
tances are numerous, are described ae 
residing at Panjbhajan. 

It is admitted that they had no 
separate residence there and some of 
the appellant’s principal witnesses 
admit that Pairu and Mukhtear lived 
jointly with Thakur Ghanasyam 
Singh during his life time and with 
his widows af terwards a Ithough others 
say that they were separate. Kishori 
Kumari, the senior widow during her 
life time executed one document at 
least, a mortgage bout’ dated the 15th 
July 1895, in which she describes her- 
self and Pairu as members of a joint 
family and joint in mess and business. 

The learned Subordinate Judge has 
dealt at length with this part of the 
evidence and has arrived at a clear 
finding that Pairu and Mukhtear were 
not separated from Ghanasyam during 
his lifeitimebut lived jointly with him 
and had continued to live jnntly with 
the appellant after his death up to the 
present day. In our opinion his find- 
ing was amply justified upon the evi- 
dence and should not be disturbed. 

This being so unless there is some 

feature peculiar to this tenure which 
distinguishes the course of succession 
from other impartible estate.s or un- 
less there be some family custom con- 
trolling the inheritance, on the death 
of Ghanasyam Singh the estate would 
devolve under the Mitakshara Law 
upon the male agnates entitled by 
survivorship, to the exclusion of the 
widows, and the estate being impar- 
tible it would go to Pairu Singh the 
eldest surviving brother of Ghana- 
syam and after him to his son 
Mukhtear. Hal the family been sepa- 
rated the widows would have taken in , 
turn in priority to the next male 
collateral heirs. < 

There are no doubt tobe found in 
the cases dealing with ghatwali estates 
which go to the length of saying that 
the succession is not governed by the 
Mitakshara Law and in particular the 
case oiKastoora Koomaree v. MonoHur 
Deo (2) was rel ied on. In that case 

(2) (1864) W. B. Gap. No. 3R 
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the (luestion of Bucoeesion toa g hatwah 
tenure arose. The claimants were 
Musammat Kastoora Koomaree, the 
mother of the last male holder, a 
posthumous son who died about a 
year after his birth, and the plaintiff 
Monohur Deo a distant cousin of the 
deceasfd holder. It does not appear 
from me report whether these cousins 
were joint or separate in estate but 
their common ancestor was the great- 
great-g rand-father of the plaintiff. 

Incidentally it may be mentioned 
that the gkativali in that case was 
situated in Birbhum and a distinction 
is drawn in the judgment between Bir- 
bhum which thee vHence 

showed that females succeedeJ and 
thos 3 in Ramgarh where the evidence 
shjDwed they did not. The plaintiff 
relied o:i family custom bat this was 
decide! against him on the evidence. 
The trial Court had decided in favour 
of the plaintiff. The High Court 
reversed this decision and pronounced 
in favour of Kastoora Koomaree, the 
mother of the last male holder. 

The High Court appears to have ap- 
proached the question for decision 
upon the assumption that the mother 
would succeed’ unless the contrary 
could be proved. There are two pas- 
sages in the judgment wh eh are relied 
on. In the first the Court expresses 
the view that su33e39ion to “those 
ghatwali^'’ by which I gather Birbhum 
ghatwcihs Arerefervedto, was regulated 
by no rule of kojlachar nor by Mitak- 
sharajj i-w but s clely by the nature of 
the g hat ivah tenure. 

The later passage reads thus ; “Even 
under the Mitakshara Law the widow 
and mjther would be entitled to suc- 
ceed if the property left by the deceas- 
ed were not held in common and we 
have stated above that we do not think 
that the ghatwali tenure could ever be 
said in thi sense used in the Mitak- 
shara to be held in common. ” 

Thi=!*passage, whilst no doubt true 
in th 3 sense that the property is 
impartible and the sons and other 
members of the family take no 
immedite interest at birth entitling 
them to claim partition, does not 
satisfactorily dispose of the real ques- 
tion for determination which arises 
in the present case namely whether 
in a joint Mitakshara family 
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the course of succession to ^ghatwali 
property is any, different from that 
which regulates the suooessionr of 
other impartible property for, there 
is abundant authority for the pro- 
position that in a Mitakshara family 
living in commensality the inheri- 
tance even of impartible estates is 
confined to male members to the 
exclusion of females unless the estate 
itself is separate or self -acquired 
property. 

We shall consider some of these 
cases presently but before doing so it 
will be convenient to refer here to the 
case of Ckataradhari Singh y.Sarsaicati 
Kumari (3) upon which special reliance 
was placed. It is a decision of the 
Cdicutta High Court and although not 
binding upon this Court is entitled 
to the greatest respect. The subject 
of that suit was one* of the ghaticali 
tenures of Birbhum to which Regula- 
tion XXIX of 1814 applies. 

One of the main questions for deci- 
sion was whether the word “descen- 
dants” in the Regulation meant heirs 
of the bedy or heirs generally includ- 
ing widows. The latter construction 
was preferred and the learned Judges 
Ghose, and Gorden, JJ., held that 
between the widow and the separate 
brother of the Isistghatwal the widow’s- 
right to inherit should prevail. It may 
be pointed out that it was found on the 
evidence that the brothers had sepa- 
rated and that the estate was the exclu- 
sive property of the late ghatwaL 

Upon this finding the right ‘of the 
widows was established but although 
the Court considered it unnecessary 
to determine what was the original 
chareoter of the Birbhum tenures as 
described in Regulation XXIX of 
1814, they expressed the view that the 
estate was the exclusive property of 
the gUatnal for the time being and not 
joint family property in the proper 
sense of the term. 

It is unnecessary for present pur- 
poses to express an opinion either of 
conoarrence or dissent upon this 
proposition as stated in the judg- 
ment as it was a dictum based upon 
the construction of a regulation which 
is npt applic able to the present case. 

(3) (189*) Oal 156. 
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But if it means that the members of 
the family acquire by birth no im- 
mediate rights in the property entitl- 
ing them to partition or creating a 
restraint upon the holder’s powers of 
alienation such as they may be, it 
appears to U3 to do no more than to 
^define the tenure as impartible. 

The case of Raja Leelanund Singh 
V. Doorgahutty^{^, also a decision of 
the Calcutta High Court, was refer- 
red to where it was held that a ghaU 
wall tenure in Kharagpur was not 
alienable without the consent of the 
landlord. In the present case, how- 
over, we have already held that the 
transfer to the respondent was with 
the landlord’s consent. 

We may now refer to some of the 
more important cases which deal with 
the question of the course of succes- 
sion in impartible estates. In Tekaet 
Door g a Fershad Singh v. Tekaet nee 
Doorga Kooree (5) it was decided that 
am impartible ghalicali estate might 
descend to the widow or mother of 
the deceased ghatwal in preference to 
a collateral male agnate but in that 
case reliance was placed on the fact 
that the plaintiff was separated from, 
and not joint with, the last male 
holder. 

In Katama Natchiar v. The Rajah 
of Shivagunga (6) the dispute was 
between the late holder’s widow and 
daughters on the one hand and his 
brother’s son and grandson on the 
other. The last male holder was 
found to have been joint in estate with 
his brother. His son and after his 
death his grandson claimed the zemin- 
dari which was in the nature of an 
impartible principality. It was found 
that the zemindari in dispute was the 
separate property of the late zemindar 
in which his brother had no interest 
as a member of the joint family, and 
it was upon this finding that the deci- 
sion of the Privy Council ultimately 
turned. 

It was held that the property being 
separate or self- acquired devolved 
upon the widows and daughters in 
preference to the brother’s son and 
grandson in the same manner as 
other self-acquired property under the 

\4) (iSfi) ’V^RTGap^No. 2^9. 

(5) (1871)20 W. R. 15i. 

<6) (1863) 9 M. I. A. 639=9 Bar. 36. 


Mitakshara Law which prevailed ia 
the part of Madras where the parties 
resided. 

It is important, however to bear in 
mind that if their Lordshipg had 
found that the zemindari was not 
separate property they would have 
decided in favour of the brother’s 
descendants in preference to the 
daughter as the following passage 
from the judgment at page 593 of the 
report shows: — 

‘‘Hence if the zemindar^ at the time 
of his death, and his nephews were 
members of an undivided Hindu fami- 
ly, and the zemindari impar- 
tible was part of the common family 
property, »one of the nephews was 
entitled to succeed to it on the death 
of his uncle. If, on the other hand, 
the zemindar y at the time of his death 
was separate in estate from his 
brother’s family, the zemindari ought 
to have passed to one of his widows, 
and failing his widows to a daughter, 
or descendant of a daughter, prefera- 
bly to nephews, following the course 
of succession which the law prescribes 
for separate estate. These proposi- 
tions are incontestable.” 

It will baobservedfrom the passage 
quoted from the judgment of the 
Judicial Committee in 1883 that an 
impartible zemindari was nob necess- 
arily the separate estate of the holder 
for the time being. It may be held 
as common family property in which 
case subject to impartibility and the 
rule of primogeniture it will descend 
according to the canons of devolution 
applicable to such property, that is to 
say, the joint male agnate will succeed 
to the exclusion of females, and of 
the agnates the eldest in the most 
direct line will take. 

Again in 1875 in the case of Chin- 
tamon Singh v. Nowlakho Konwari 
(7) their Lordships held that the fact 
that an estate is impartible does not 
imply that it is separate and in d Mit- 
akshara family whether the general 
status of the family be joint or divided, 
property which is joint will follow one, 
and property which is separate wi 11 fol- 
low another coursp of succession. The 
judgment refers to the earlier decision 

(7) (1875) 1 Cal. 158 =2 I. A. 263 =24 W. E. 

365=3 Suth. 2(H=3 Bar. 637 (P. 0.) 



1023 Fulbati KdMAfii V. Maheshwari Prasad PaIm 46t 


of the Board in 1870 in the ca^e of 
Venkayama v. Sri Rajah Boochia 
Vankondora (8) where the Shivagunga 
case (6) had been quoted in argument 
for the proposition that impartible 
property was always separate, but 
without success, and their Lordships 
had observed on that occasion as 
.’oilows : 

“ The authority invoked, however, 
affords no ground for this argument. 
The decision in the Shivagunga case 
(6) will be found to proceed solely and 
expressly on the finding of the Court 
that the zpmin lari in question was 
proved to be the self-acquired and 
separate property of Gowery Vallabha 
Taver. It assumes that if this had 
not been so the decision would have 
been the other way.” 

The case of Kali Pershad v, Anund 
Roy (9) may here be referred to as it 
was relied on by the appellant partly 
for the proposition that a ghatioali 
tenure is inalienable and partly for 
the proposition that it is not governed 
by the Mitakshara Law. The suit was 
by the son of a former ghatwal to*re- 
cover the estate which had been sold 
in execution of a decree obtained 
against his father on a bond. The 
arguments advanced on behalf of the 
plaintiff, the appellant before their 
Lordships, were first, that the estate 
was inalienable except to the extent of 
the incumbent's life interest, and 
secondly that by the Mitakshara Law 
the son acquired a right at birth which 
could not without his consent be 
defeated by the act of his father. 

Their Lordships held that a 
Kharagpur ghatwali^ which the pro- 
perty in Suit was. could be alienated 
with the zemindar 8 consent and 
secondly that such a tenu re was in some 
particulars distinct from and could not 
be governed by either the general 
objects of Hindu inheritance or the 
rule of the Mitakshara. The general 
objects of Hindu Inheritance referred to 
are explained a^ the selection of heirs 
capable of exercising certain religious 
rites for the benefit of the deceased, and 
the Mitakshara rule as the right of the 

(8) (1870) 18 M. I. A. 888*2 Sar. 

(9) (1887) 16 Cal. 471*16 I. A. 18* 
5 Sar 121 /P C. \ 


son immediately on his birth to share 
equally with his father in the ancestral 
immoveable estate. But their Lord- 
ships were particular to limit their 
decision to this, that the Mitakshara 
Law and the general Hmdu Law of 
Inheritance were not to their full 
extent applicable to a ghaticali tenure. 
There is nothing in this decision 
which necessarily implies that a 
ghatioali tenure may not be held as 
common property of the joint family 
for some purposes as in the case of 
other impartible estates. 

In Raja Darga Prasad Singh v. Tri^ 
heni^ Singh (10) the ' Privy Council 
again had to consider t>>e nature of 
ghatwaJi tenure in Kharagpur, and 
expressed the view that it is ordinarily 
hereditary, the estate descending to 
Buch male members of the family as 
the zemindar approves as competent, 
and that it is the right of the family 
as long as they have male members 
competent to perform the duties to 
have one or more of them appointed 
ghatwals. Their Lordships also agreed 
with the view of the Courts in India 
that the incidents of Q,ghatwali tenure 
were not such as to give the family 
any right.s over the property while 
it is in the hands of the ghafwal. 
Their decision proceeds upon the view 
that a ghatwafi tenure in Kharagpur 
ordinarily descend to the male member 
of the family as long as there is any 
one competent to perform the duties. 

We are unable to interpret this 
decision as any authority for the 
proposition that in the event of the 
ghatwal dying without issue the 
succession should be regulated accord- 
ing to the rules affecting the devolu- 
tion of separate property in a Mitak- 
shara family which prefers the widow 
to the collateral male relations. The 
view expres^^ed in that case as to the 
rights of the family over the property 
while in the hands of the ghatwal^ 
applies as it seems to us with equal 
force to all impartible estate. 

. The only other case that need be 
referred to upon this point is that 
of Baijnatk Prasad Singh v. Tej-^ 

(10) (191S) 46 Cal 362 * .5 I A 261 « 24 
M. L. T. 407*28 C. U 608 * 9 L W 

• I. C. 627*21 Boip L. R 669 
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Bal (11) decided by the Judicial 

Committee in 1920. It was the case 
of an impartible Raj held by n Mitak- 
shara family. Most of the earlier 
authorities were there reviewed and it 
is unnecessary to refer to them here. 

The conclusions arrived at were tb at 
the fact that a Raj is impartible does 
not, in a case governed by ths Mitak- 
shara Law, make it separate or self- 
acquired property. It may be self-ac- 
quired property or it may be the pro- 
perty of a joint undivided family. In 
the latter case succession will be re- 
gulated according to the rule of survi- 
vorship but as one person alone can 
hold the estate at a time, the person 
designed is the eldest male member of 
the serior branch of the joint family. 

We can see no reason for applying 
a different rule of succession in the 
present ca«e from that which governs 
other impartible estates. The history 
of the estate, so far as we knovr it, does 
not appear to afford any ground for 
treating the property as the separate 
or self-acquired property of the holder. 
The incidents of the tenure before 
Jungle Singh's period are unknown. 
The earliest documents show that it 
was claimed to have been the pro- 
perty of Jungle Singh’s ancestors be- 
fore the a i vent of British rule in 
Bihar. 

At about the time of the permanent 
settlement afresh grant was made to 
Jungle Singh by the Raja of Gidbaur 
at a fixed rent in perpetuity. It then 
descended in the direct male line for 
about 100 years. The junior branches 
of the family have from time to time 
acquired interests in certain mamas 
of the estate by way of maintenance 
grants and have separated from the 
main branch retaining the estates so 
acquired in their own families. 
Ghanasyam is found living jointly 
with his brother and neptiew at the 
time of his death and the family is 
admittedly a Mttakshara family. 

I Assuming, asonemusty that the mem- 
Ibersof a joint Mitakshara family do 
|not acquire in impartible property the 

(11) A I. R.(19ai)P.C.62«« All. 228 *48 I. 
A. 196»19^A. L. J. 817»88 G. L. J.38B:=.40 
M. L*. J.88!rss(ie2l) M W. »•. 300«86 O'W. 
K. 664=8 P. L. T. 257-s23 Bom. L. R. 664 = 
29 M L.T. 868rF C.) 


same r 'ghts as in partible property be- 
longing to the family su::h as the right 
of joint enjoyment, the right of 'parti- 
tion or the right of restraint on aliena- 
tion, they at least retain the r^ht of 
survivorship and we consider that 
the burden of proving that the pro- 
perty is separate or self -acquired in 
the present case rests upon the plain- 
tiff who asserts it. That burden « in 
our opinion, she has failed to discharge. 

The only question remainifig to be 
determined i.s whether the custom 
relied upon by the appellant is made 
out. Were it not for the admisnon in 
the written statement that K'shorl 
Kuman succeeded to the estate by 
some family custom we should have 
been inclined to find that no custom of 
the family had been proved where- 
by even the senior widow was entitled 
to succeed in preferenco-to the brother 
or nephew but assuming »this matter 
to be conclu lei on the pleadings, we 
con'iider that no custom has been 
proved in favour of the junior widow. 
Since 1780 the succession ha^ been 
from father to son without a break. 

No Oise has arisen in which the 
wi low’s claim could ever have been 
consiierei. Seme of the appellant’s 
own witnesses even admit that no 
other Thakur, by which term the 
holder of the title is designated, left 
two widows bf»fore Ghanasyam and it 
would be difficult to find in favour of 
a special custom applicable to a ca^e 
which ha^ never arisen so far as can 
be ascertained, unless there weresomo 
very strong evidence of tradition. 
After more than 20 witnesses had been 
called for the appellant, most of whom 
alleged the custom to exist without 
being able to refer to any instances, 
a witness S'adho Singh, was called who 
mentioned as instance in which before 
the time of Jungle Singh one Pratap 
Singh had died childless leaving two 
widows who succeeded one after the 
other. This he says he heard from his 
grand father but he is unable to men- 
tion the names of the widows. It is 
significant that none of the earlier 
witnesses, many, of them yotias of 
Ghanasyam had ever heard of it. 

On the other hand they admit- 
ted, when asked, that they knew of 
no case of even one widow sue- 
cseding. Some 60 witnesses alto- 
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gather were called for ithe appellant 
ali(j[ of these two later ones also men- 
tioned the case of Pratap Singh* 

There is no document to support it 
and t^e pedigree of the family pro- 
duced in evidence does not go back 
further than Manijrar Singh the father 
of Jungle Singh. It is perhaps signi- 
ficant that Pratap Singh’s widows are 
said to have been the immediate pre- 
decessors of Mani/ar so that it is im- 
possible to check this statement from 
the pedigree produced wh oh goes no 
further back than Maniyar the father 
of Jungle Singh. Had the case been 
true it seems difficult to suppose that 
those responsible for presenting the 
plaintiffis case to the Court would not 
have been able to verify it and produce 
some more convincing evidence and 
further particulars with the names of 
tlie widows in question who succeeded 
in their family, 

Ddleep Singh an old man of 70 called 
by the appellant, whose name appears 
in the pedigree and who s the grand- 
son of one of Jungle Singh’s brothers 
says positively that mtli) fjmily of 
the appellant no Thikiir evor had two 
wives and apart from Kishori Kumari 
no Thakurain got the gadi at any 
time, Tbe next witness Taran Singh 
also a gotia of Ghanasyam says no 
female had succeeded to the ga>h in 
the family except Kishon Kuraari and 
the appellant, and no other Thakur 
left two widows nor did he ever see a 
junior widow succeeded after the senior 
widow at any other place. 

It may > also be assumed that ho 
never heard of it either. Evidence 
that such a custom exists is easily 
given but it is difficult to refute when 
the witnesses themselves can give no 
instances ; and when it is admitted 
that no such case ba-J occurred evi- 
deitce of this nature should be treated 
with the greatest reserve. The res- 
pondent’s witnesses who live at Dumri 
and the neighbourhood deny the cus- 
tom whereby the junior widow succeeds, 
and in our opinion, the learned Subor- 
dinate Judge who refused to accept the 
evidence of the appellant’s witnesses 
on this point and who described them 
as having given their evidence as if 
. by rote arrive^ at a proper appreoia* 
tion of that evidence when he refused 
to believe it. 


* It is also not without significance 
that no later than the year 1914 the 
appellant herself instituted a suit 
against her co-widow Kishori Kumari 
and Mukhtar Singh, in whose favour 
Kishori had relinquished the estate 
to recover a half share alloging not as 
now, that she was entitled to succeed 
on the death of Kishori but that she 
succeeded jointly with her upon her 
husband’s death and was entitled to a 
half share in the e.«tate which she 
claimed to recover back and at the 
same time sought to t-et aside a num- 
ber of mortgages and transfers of por- 
tions of the estate effected by Kishori 
Kumari, Pairu and Mukhtar. 

The basis of the title which she asser- 
ted at that time is entirely inconsistent 
with the custom which she now sets 
up. The truth appears to be as found 
by the learned Subordinate Judge and 
as would appear from the evidence of 
Daleep Singh and others of the appel- 
lant’s witnesses, that when Ghanas- 
yam died his brother Pairu claimed the 
gadi and as the result of a family 
council, in which a number of the go- 
ttas took part, the respective claims of 
Pairu and Kishori we; e mooted and an 
arrangement was come to that Kishori 
should be the gadinashin for the time 
being and after her death it would be 
seen whether Pairu would succeed. 
As a matter of fact Pairu had dejacto 
control of the estate and was given 
a general power of attorney by the 
widow in 1881 and he took no active 
steps to assert his legal right in the cir- 
cumstances. 

The learned Judge considered that 
this ammukh-tarnama or general power 
of attorney was a device by which 
Pairu was made to acquiesce in the 
position assigned to him by the family 
council, the title remaining with 
Kishori but the estate being under the 
control of Pairu. As the family of 
Pairu ard Mukhtar increased, the 
expenses rose in proportion and the 
family got into debt. A great number 
of alienations and mortgages in order 
to raise money were executed. In 
Pairu ’s time they could be executed 
by himself under the general power of 
attorney but after his death in 1899 
Kishori Kumari no doubt found it 
inconvenient to manage the estate 
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and execute documents in her own 
name, and accordingly in 1900 relin- 
quished in favour of Mukhtar Singh. 

There is evidence to show that every- 
thing she did was done in consulta- 
tion with the appellant and no excep- 
tion was taken. In 1914 judgments 
were obtained in mortgage suits for 
considerable amounts against Kishori, 
Mukhtar and the other members of 
the family. Seeing the property pass 
from their possession the present 
appellant was put forward in 1914 to 
endeavour to recover half the property 
by alleging that she and Kishori 
were 30 intly interested on the death 
of Ghanasyam Singh. 

The suit although in form against 
Kishori and Mukhtar was in sub- 
stance an endeavour to annul the alie- 
nations made by them and it was ad- 
mitted by the appellant that Kishori 
paid the expenses of that suit. That 
suit failed and Kishori Kumari her- 
self in 1915 brought another suit 
challenging all the acts of Pairu and 
Mukhtar as fraudulent. She died 
before it came to trial. The appellant 
attempted to get herself substituted in 
Kishori *s place to carry on the suit 
but this came to nothing and the suit 
subsequently abated. 

In the opinion of the learned Sub- 
ordinate (Judge the present suit was 
merely a third attempt on behalf of 
Mukhtar to save something out of the 
family property. Unfortunately for 
the appellant the plea she now sets 
up is entirely at variance with the 
case previously pleaded that she and 
Kishori Kumari succeeded jointly on 
the death of her husband. This part 
of the case was dealt with by the 
learned Judge in considering the 
question whether the appellant ever 
got possession of any part of the pro- 
perty after the death of Kishori Ku- 
mari. He found that she did not in 
feet do so, but that Mukhtar Singh 
was always in possession after the 
bazidawa deed was executed in his 
favour in 1900. This aspect of the 
case however also has a bearing in 
considering the plea now put forward 
by the appellant as to custom* 

In our opinion the learned Subor- 
dinate Judge was right in the con- 
clusions at which he arrived and we 
consider that this appeal should ^ be 
dismissed with costs. 

Appeal dismifssed. 
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Das and Kulw'ant Sahay, J J. 

Jagdtp Prasad Sahi — Defendant — 
Appellant 

V. 

Mt, Rajo Kuer and anothei — Plaint- 
iffs — Responden ts, 

F. A. No. 193 of 1920 and No. 5 of 
1921, decided on 17th April, 1923, from 
the dec sion of the Sub. J., Mozaffar- 
pur, dated 15th July 1920. 

(a) Contract Act, S. 38 — Section is not appli- 
cable to principal and agent. 

The Jiabibty of an agent to account is not a 
liability that arises by virtue ot contract bet- 
ween the parties but IS a liability that is 
annexed bylaw to the office of the agent and 
S. 38 has nothing to do with this question. 

IP. 465, C. 2.] 

(b) Principal and Agent — Co-principals — 
Discharge by one is not valid as against the 
other s. 

Co-principals may jointly appoint an agent 
to act for them and in such cases become 
jointly liable to him and may jointly sue him. 
The agent is not bound to account separately 
to one of several co-principals and if he 
has done so he is not thereby discharged 
irom liability to the other or others unless the 
co-principals are also partners. Where the 
monies are received on behalf of joint princi- 
pals, the agent is liable to account to them 
j’ointly and is not discharged by payment to 
one or more of them only, unless by authority 
of all. Halsbury’s Laws of England Vol. I. 
P. 159, Kef. IP. 466, C. 1.} 

(c) Limitation Act, Art* 89 — Joint princi- 
pals — Time will run only from date of joint 
demand. 

In the case of joint principals, time runs 
from the date of demand by all the principals 
and a refusal thejeon and a demand by. one 
only and a refusal thereon does not start limi- 
tation as against him. [P. 466, C. 2.] 

(d) Evidence Act, 8. lid — Ko estoppel applies 
when truth is known. 

Where the truth is known to both the par- 
ties there is no case of estoppel [P. 468, C. 2.J 

S. N, Ray — for Appellant. 

Saltan Ahmad and Jal Govind 
Prasad Singha — for Respondents. 

D«g, J. — These analogous appeals 
arise out of a suit instituted by 
Musst. Rajo Kuer and Musst. Sham- 
pati Kuer for account as against 
Jagdip Prasad Sahi. 

On the 13th December 1912 the' 
plaintiffs executed an am-inoku 
arwama in favour of Jagdip Prasad 
Sahi. They stated in that document 
that it was necessary in order to pre- 
serve the property to appoint a compe- 
tent and conscientious person to man- 
age their estate and accordingly they 
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appointed the defendant as their agent 
to look after their properties. 

In the first paragraph they provided 
that the agent should pay Government 
revenue and the rent payable to the 
superior landlords. In the second 
paragraph they provided that the agent 
should take proper steps for the 
collection of rent due to them. In the 
fifth paragraph they say as follows: — 

“ He shall from time to time pay to 
us in e^ual halves year after year a 
certain sum for our personal expenses 
andh)u&e repairs, etc. He shall pay 
exclusively to me, Mussammat Rajo 
Kner, the entire income of the share of 
Mauza Pagra Mahisuri Jalkar Ghatam 
Nadi Bulan Pargana Sarisa, Tauzi No. 
1377/16, Thana and Sub-Registry 
Dalsing Sarai, District Darbhanga. I, 
Musammat Shampati Kuer, neither 
have, nor can have, nor shall have 
anything to do with the income and 
share of the said Mauza,” 

In the ninth paragraph they pro- 
vided that the agent shall receive as 
his remuneration five per cent, of the 
amount realised by him “out of the 
income in cash or kind of our estate 
and out of the money payable to us by 
the debtor.” This mokhtarnama, as I 
have said, was executed on the 13th 
December 1912, It is stated in the 
plaint that the plaintiff No. 1 
terminated the agency on the 5th Feb- 
ruary 1919 and that Plaintiff No. 2 
terminated the agency on the 19th 
January 1917. The defendant not 
having rendered any account to the 
plaintiffs the suit out of which these 
appeals arise was instituted on the 
l9th September 1919 for an account 
from the defendant. 

The learned Subordinate Judge has 
come to the conclusion that Musst, 
Rajo Kuer has discharged the defen- 
dant from accounting to her and that 
ahe is not entitled to an account from 
the defendant. Musst. Rajo Kuer 
beipg aggrieved by the decision of 
the Learned Subordinate Judge has 
appealed to this Court and her appeal 
is Appeal No. 5 of 1921. So far as 
Musst, Shampati Kuer is concerned 
the learned Subordinate J udge has come 
to the conclusion that the defendant 
did not render any account to her 
and that she is entitled to an account 
from the defendant. 

1923 P—59/60 


The defendant appeals from tha,t 
portion of the judgment which is 
against him and his appeal is F. A. No. 
193 of 1920. In my opinion the appeal 
of the defendant ought toba dismissed. 
Mr. Hasan Imam contended before us 
that the mokhtarnama in favour of the 
defend int was a joint mokhtarnama 
and that upon the finding of the learn- 
ed Subordinate Judge that the defend- 
ant renderei an account to Musst. 
Rajo Kuer and that Musst. Rajo Kuer 
gave a complete d scharge to the 
defendant, it must follow, so it was 
argued by Mr. Hasan Imam, that the 
I'ability of the defendant is at an end. 
The argument was developed to-day 
by Mr. Naresh Chandra Sinha who 
places c jnsiderable reliance upon S. 38 
of the Indian Contract Act. 

S. 38 of the Indian Contract Act 
provides that : — 

“Where a promisor hiS made an 
offer of performance to tho promisee, 
and the offer has not been accepted, 
the promisor is not responsible for 
non-performance, nor does he thereby 
lose his rights under the contract ” 
and it also provides that an offer to 
one of several joint promisees has 
the same legal conseciuences as an 
offer to all of them. 

The question whether a discharge 
by one of two joint creditors operates 
as a complete discharge under S. 38 of 
the Indian Contract Act has been 
debated in different Courts and there 
is aiconsiderable divergence of opinion 
on this important topic. But it seems 
to me that the question which has 
been argued before us is not one under 
S. 38 of the Indian Contract Act. 

I wiil assume for the purpose of this 
decision that one of two joint creditors 
can give a valid discharge to a deb- 
tor so as to completely bind the 
other joint creditor. But the liability 
of an agent to account is not a 
liability that eufi.'^es by virtue of a 
contract between the parties but is 
a liability that is annexed by law to 
the office of the agent. Thereford 
it seems to me that we hive noth- 
ing whatever to do with S. 38 of 

the Indian Contract Act. 

• 

So far as the liability of ah agent 
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to account to joint principals is con- 
ocrned the authorities are unanimous 
that an agent cannot get a discharge 
by accounting to only one of two co- 
principals. 

The position is put in this form in 
Halsbury’s Laws of England. Co- 
principals may jointly appoint an 
agent to act for them and in such case 
become jointly liable to him, and may 
jointly sue him. The agent is not 
bound to account separately to one 
of several co-principals and if he 
has done so he is not thereby discharg- 
ed from liability to the other or others 
unless the co-piincipals are also part- 
ners. (Vol. 1, P. 159, para. 347). At P. 
187 the proposition is put in this form: 
‘'Where the monies are received on 
behalf of joint principals, the agent is 
liabiC to account to them jointly, and 
is not discharged by payment to one or 
more of them only, unless by authority 
of all. 

Two cases are relied upon as autho- 
rities in support of the propositions 
which a-^e laid down in the passages 
to which I have already referred. The 
first of these cases is the case of 
Hatsall V . Griflth (1). That was a case 
in which two persons, Brown and Pro- 
thero, on their behalf and on behalf of 
Hatsall, the plaintiff, employed the 
defendant as au agent to sell a ship in 
which they were all interested. The 
defendant sold the ship and paid over 
to Brown and Prothero their propor- 
tionate share of the purchase money ; 
but he refused to make over the share 
of the plaintiff except on a joint receipt 
by all of them. His refusal to account 
to the plaintiff was upheld by the 
Court on the ground that he was not 
bound to account to only one of the 
co-principais. Baron Alderson put 
the, point very clearly in these words: 
“The want of the joint concurrence of 
the three appears to have been the 
Iground of the defendant’s refusal to 
pay.” 

It fellows from this decision that in 
order to give a discharge to an agent 
there must be a joint concurrence of 
all the principals and where such a 
joint concurrence is wanting there 

(1) (18S4) 2 0.& M. 

lu J. Bx.,191=4Tyr.'4«7. 


is in point of law no discharge at alL 
The other case is the case of Lee v. 
Sankey (^). 

In that case two trustees employed 
a firm of Solicitors to receive the pro- 
ceeds of the testator’s real estate. The 
Solicitors paid over the money to one 
only of such trustees without the re- 
ceipt or authority of the other. It was 
argued on behalf of the Solicitors that 
a discharge by one of the trustees ope- 
rated as a complete discharge and was 
completely binding on the other 
trustees. The Court came to the con- 
clusion that the receipt of one trustee 
was not a sufficient discharge to the 
Solicitors for the money which they 
had received by the authority of the 
two and that they were personally 
liable to make good the loss which had 
resulted to the trust estate. 

In my opinion these cases are con- 
clusive on the point which has been 
argued before us. I must accordingly 
hold that the discharge by Musst. Rajo 
Kuer did not absolve the Appellant 
from accounting to his principals 
jointly. 

It was next argued that the suit is 
barred by limitation. The mokhtarnamay 
as I have already stated, was executed 
on the 13th December 1912. Mr. Naresh 
Chandra iSinha argues before us that 
upon the evidence of Musst. Rajo Kuer 
there was a demand for account and a 
refusal to render account in January 
1914 and that accordingly time began 
to run from January 1914. 

Mr. Naresh Chandra Sinha states 
before us that there is evidence on 
the record that each of the two 
la lies called upon the defendant to 
account to each of them. But he con- 
cedes that there is no evidence what- 
ever that the two ladies jointly called 
upon the defendant to account to 
them. In my opinion upon the autho- 
rities which I have already discus- 
sed, the question of limitation must 
be answered in favour of the plain- 
tirfs. It is sufficient to say that the de- 
fendant Was not bound to account to 
the principals separately and that the 
principals acting separately could not 
have given a valid di'Seharge to the 
Defendant. 

(2) (1872) L. R. 16 Eq, 204^2^1*7 T. 806 = 24 
W. R. as6. 
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M r Na’^esh Chandra Sinba puts his 
case on the terms of Art. 89 of the 
Limitation Act which provides that a 
principal has three years to bring a suit 
for account fro'ii the time when the 
account is, during the continuance of 
the agency, demanded and refused. 
Mr. Naresh Chandra Sinha argues that 
it being admitted by Musst. Ra]o Kuer 
that there was a demand for account 
and a refusal to render account in 
January 1914, the time, so far as she is 
concerned, began, to run in January 
1914, and that, so far as Shampati 
Kuer is concerned, time began to run at 
the end of each ye ir when she is alle- 
ged to have made a demand for account, 
a demand which was not complied with 
by the defendant. 

The argument in my opinion is 
wholly inadmissible. The ladies could 
not have maintained separate suits, 
each on her own acc nunt. It may be 
that if Musst. Rajo Kuer were entitled 
to maintain a suit for account on her 
own behalf such a suit is barred by 
limitation. It may also be that if Musst. 
Shampati Kuer were entitled to main- 
tain a suit for account on her own be- 
half that suit is barred by limitation. 

But we are not in this litigation 
concerned with any suit that might 
have been brought either by Musst. 
Rajo Kuer or by Musst. Shampati 
Kuer. This is a suit by Musst 
Rajo Kuer and Musst. Shampati Kuer 
jo-ntly and to such a suit it is clearly 
no answer to say that so far as Musst. 
Rajo Kuer is concerned, if she had 
filed a suiton her own bjhalf, that suit 
would have been barred by limitation 
and that so far as Shampati Kuer is 
concernei if she had brought a suit on 
her own account, that suit would have 
been barred by limitation. 

This is a joint suit by the two ladies 
and there is no evidence that theie 
was a joint demand for an account by 
the two ladles. In my opinion time 
began to run from the termination of 
the agency and it is con.;%ded that 
time havi tg begun to run from the 
termination of the agency, the suit is 
well within time. 

The last point which has been argu- 
ed before us is that the agent should 
j.ot be called upon to account for 
zxraii lands * aud kasht lands. 


Mr. Hasan Imam informed us yest©i> 
day that there was nothing in this 
point. But his learned junior has 
pressed this point before us with great 
vehemence. Having considered the 
point we are bound to agree with the 
view w hi 2 h was taken by Mr. Hasan 
Imam, namely, that there is nothing at 
all in this point. The learned vakil 
argues that there is nothing at all in 
the mokhtarnama which provides that 
the agent was to be in charge of kasht 
lands or ziract lands. 

Conceding that there is nothing in 
the mokhtarnama to support the con- 
tention of the plaintiffs, it is equally 
clear that there is nothing in the 
niokhtamarna which supports the con- 
tention of the learned Vakil for the 
defendant that the agent was not to be 
put in charge of the kasht lands and 
zirait lands. Asa matter of la it there 
is indication in the mokhtarnama that 
the agent wa^ to be in charge of pro- 
perty yielding rent in kind and*also 
that he was to be in possession of kasht 
lands. 

In the first paragraph of the mnkh» 
tarnnma it is provided that the agent 
should pay the rent of the kasht land 
in the possession of the plaintiffs to 
the landlord. It is argued that although 
there was a duty upon him to pay the 
rent due to superior landlords, there 
was absolutely no duty on him to look 
after the A:a.s*//Mands. It appears that 
theagent hiS in his account debited the 
plaintiffs with the rent which he has- 
from time to time paid to the landlord 
but has not credited the plaintiffs with 
the profits of the kasht land. 

In my opinion it i-? impossible to take 
the view that although the agent was 
to pay the rent due to the superior land- 
lord he was to have nothing whatever 
to do with those lands. The ninth 
paragraph of the mokhtarnama pro- 
vides in distinct terms that the agent 
should get as his remuneration for his 
work 5 percent, of the amount realised 
by him out of the inco.iie in cash and 
kind. It is very ingeniously argued 
by the learned \fakil that the income iu 
kind referred to in para. 9 is the income 
derivable from hkao'i land a* d not 
from kasht land. 

I am unable to ag'^ee with this con- 
tention, f specially as there is nothing in 
the moihtai nama to exclude the view 
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that the agent was to ba put in charge 
of all the properties that belonged to 
the Plaintiffs. It is admitted by the 
learned Vakil that there are no docu- 
ments in his favour. It is admitted 
by him that the evidence which has 
been adduced on behalf of the Plain- 
tiff does not support him. 

The learned Vakil has, however, 
referred us to a passage in the evidence 
of Musst. Shampati Kuer at P. 34 of 
the paper book. She distinctly states 
iu that passage that since the appoint- 
ment of Jagdip as the manager, Pandey, 
who used to work as her ziratia, has 
^ceased to work as such. The whole of 
iier evidence supports her case that the 
Defendant was put in charge of kaht 
lands as well as zirail lands. 

It was then pressed before us that 
her previous deposition supports the 
-case of the Defendant that she had her 
-own servants to look after the zirait 
land,. Her previous deposition is Ex. 
M. In the course of her evidence in a 
case between her and Musst. Rajo 
Kuer she stated as follows : — 

“ We are separate and some of our 
lands are separate but 'this disputed 
land is joint since Chengan Sahi’s 
death. Brahmdeo cuts crops and divi- 
des on my behalf and Maha Rudra 
looks after Musst. Rajo’s affairs. 
Jagdip was agent for both of us when 
the barley crop still lying in the field 
was cultivated and he cultivated it 
for both of us jointly.” 

In my opinion this evidence does 
not support the case of the Defendant. 
She was undoubtedly right in so far 
as she stated that at the time when she 
was giving her evidence Brahmdeo was 
looking after her lands and Maha 
Rudra was looking after Rajo Kuer’s 
land. But she stated very definitely that 
Jagdip was the agent for both when the 
barley crops were cultivated and that 
he cultivated them for both of them. 

Undoubtedly since the termination 
of the agency of the Defendants other 
jarrangements have been made by these 
ladies. But it does not follow that 
because other arrangements were made 
by the ladies in 1919, that is to say at 
the time when Musst. Shampati Kuer 
was giving her evidence in the case, 
that that arrangement was also Hn 
existence at the time when Jagdip was 


the agent of the ladies. In my opini- 
on the decision of the learned Subor- 
dinate Judge so far as Musst. Sham- 
pati Kuer is concerned is right and 
must be upheld. I would accordingly 
dismiss'F. A. No. 193 of 1920 with costs 

I come now to Musst. Rajo Kuer’s 
appeal and it seems to me that that 
appeal must be decided upon our view 
of law that an agent ciniiot discharge 
himself by accounting to only one of 
two co-principals. The finding of the 
learned Subordinate Judge is, not that 
the Defendant did account to Musst. 
Rajo Kuer, but that Musst. Rajo Kuer 
in order to defeat the interests of 
Musst. Shampati Kuer in a threatened 
litigation between Musst. Rajo Kuer 
and Shampati Kuer, entered into a 
conspiracy, for the finding of the 
learned Subordinate Judge comes to 
that, with Jagdip Prasad by which she 
accepted the position that Jagdip had 
rendered account to her. 

These accounts upon which reliance 
is placed are Exs, B. to B 3. The 
accounts are headed '‘Accounts of re- 
ceipts and disbursement of the estate 
of Musst. Rajo Kuer, proprietress.” 
There is no doubt whatever that a 
conspiracy was on foot in order to 
defeat the interests of Musst. Shampati 
Kuer and the question which we have 
now to consider is this, whether the 
transaction between Musst. Rajo Kuer 
and Jagdip Prasad Sahi was. such as 
now precludes Musst. Rajo Kuer from 
placing the true facts before the Court 
and claiming an account from Jagdip 
Prasad Sahi. 

There are two questions involved in 
the argument, a question of law and a 
question of fact. Now, the question of 
law which I have already discussed is 
a complete answer to the defence taken 
in this case.! If it be the law that an 
agent cannot discharge himself by 
accounting So one of the co-prmoipals, 
it must tollow that the transsM^tion 
between Musst. Rajo Kuer and Jagdip 
Prasad Sahi is wholly ineffectual so as 
to save the Defendant from account- 
ing to the plaintiffs as to the profits 
that came into his hands in the course 
of his agency. 

But apart from any such ques-} 
tion, it seems to me that the truthi 
being known to both the parties^ 
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there is no case of estoppel which 
wonM prevent Musst. Rajo Kuer from 
claiming accounts from Jagdip Prasad 
Sahi. 

Mr. Naresh Chandra Sinha concedes 
that this is not a case of estoppel at 
all. But his argument is that the 
question being one of discharge, Musst 
Rajo Kuer was entitled to discharge 
Jagdip Prasad from accounting to her. 
But when we are considering whether 
Musst. Rajo Kuer did absolve Jagdip 
Prasad from accounting to her we are 
bound to consider the case made on 
this point by Jagdip Prasad. 

Now, his case is that he took the 
accounts to Musst. Rajo Kuer ; that 
•he explained them to Musst. Rajo 
Kuer ; that Musst, Rajo Kuer accepted 
those accounts and admitted them 
to be correct and that Musst. Rajo 
Kuer in a Mukhtarnama which she 
subsequently executed in favour of 
Maha Rudra stated very definitely 
that Jagdip Prasad Sahi had explained 
all the accounts to her and that she 
had accepted those accounts as correct. 
If there be no estoppel, Musst. Rajo 
Kuer is entitled to say that the state- 
ments which were made by her have 
no foundation in fact; and the 
decision of the learned Subordinate 
Judge supports the evidence of Musst. 
Rajo Kuer. 

But the learned Subordinate Judge 
ha« taken the view that having entered 
into a fraudulent conspiracy she 
ought not to be allowed to claim an 
account from Jugdip Prasad. I am 
unable to take this view. That con- 
spiracy was not carried into eifect 
and no equities have arisen which 
would induce us to hold that Musst. 
Rajo Kuer is not now entitled to put 
the true facts before the Court. If 
indeed the conspiracy had succeeded 
and Musst. Shampati Kuer had been 
defeated in her claim, no doubt it 
would be impossible to hold that Rajo 
Kuer was entitled to claim an account 
against Jagdip. 

But as I have said before, the con- 
spiracy was not carried into effect 
and no equities have arisen which 
would prevent us from giving the 


appropriate relief to the Plaintiff, 
It is not the case of the Defendant that 
IVlusst. Rajo Kuer gave him a’ com- 
plete discharge •without taking any 
accounts from him. It would be im- 
possible to support such a case, if such 
a case had been made, having regard 
to the fact that the dealings were bet- 
ween principal and agent, and that 
the principal was an illiterate parda- 
nafshin lady. 

The whole argument of Mr. Naresh 
Chandra Sinha is that Musst. Rajo 
Kuer was entitled to give a valid 
discharge to the agent without any 
accounts from him. It is sufficient to 
say that that is not the case of the 
Defendant and that that case will not 
be supported in any Court of law. 

The case of the Defendant is that he 
rendered an account to Mussfc. Rajo 
Kuer, and that Musst. Rajo Kuer 
gave him a discharge after accepting 
the accounts as correct. The learned 
Subordinate Judge has found that the 
Defendant did not render any accounts 
to Musst. Rajo Kuer and that the ac- 
counts Exs. B to B 3 are not correct* 
It is conceded that there is no case of 
estoppel which would prevent Musst. 
Rajo Kuer from claiming an account 
now from the Defendant. 

I hold that the plaintiffs are entitled 
to an account from the Defendant. 
The appeal of Musst. Rajo Kuer must 
accordingly be allowed, and she will be 
entitled to the general cost of the appeal, 
but not to a separate hearing fee. 

The result is that the decree passed 
by the learned Subordinate Judge must 
be varied in accordance with the judg- 
ment and the defendant must pay the 
costs of the suit to the Plaintiffs. 

Kulwant Sahay, J. — I agree. 

Appeal No, 193 dismissed. 
Appeal No, S allotred. 
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MULLICK AND BUCKNILL, JJ. 

Jaldhari Rat and o^Aer8— Defend- 
ants — Appellants 

V. 

Muhammad Abdul Kabir and others 
— Plaintiffs — Respondents. 

A. Nos. 760 of 1920, 360, 361, 364, 
365, 367, 368, 369, 370, 372, 373. 374 
and 700 of 1921, decided on 30th Janu- 
ary, 1923, from Appellate decree of Sub- 
ordinate Judge, Second Court, Gaya. 

Arbitration-Award partly bad— Court can" 
not declare it valid m part, or remit it for 
amendment. 

WLsre an arbitration is made without the 
intcrvont on of a Court and an application is 
in ado to file the award, then if the award is 
good in part and bad in part, the Court cannot 
remit to the arbitrator for amendment or 
declare valid the part to which no exception 
is taken even if it is separable from the bad 
part 10 C. W. N 476 and 4 P. L J 394 Foil 

[P. -73. C 1.1 

T. N. Sahai and D. G. Varma — for 
Appellants. 

N, (7. Sinha — for Respondents. 

Mullick, J. — These 14 second ap- 
peals arise out of 14 suits brought by 
the Mukarraridars of the 10 annas odd 
piece share ofMauza Chehal against 
their tenants for declaration of title 
and recovery of possession of certain 
holdings. It appears that the hold- 
ings were held partly on naqdi and 
partly on Bhauli rent and on various 
dates in the year 1910 the tenants exe- 
cuted Kabaliyats in favour of the 
plaintitfs commuting the bhauli rents 
inionaqdi rents at rates of Rs. 12 and 
Rs. 10*8 0 per bigha. 

Shortly after the execution of these 
kabuliyats the plaintiffs obtained rent 
decrees against the defendants for the 
arrears of part of the year 1315, the 
whole of the years 1316, 1317 and for 
part of the year 1318, Fasli. These 
decreas were obtained after contest 
and it seems that at the time when 
judgment was given certain suits were 
pending in which the tenants impeach- 
ed the validity of the kahidiyats and 
asked that they should be set aside. 

In making the d..cree3 in the rent 
suits the Court made an express reser- 
vation that the question of the validity 
of kabuliyats was not decided : that 
question was decided about a month 
later when the declaratory suits were’ 
dismissed. The relevant d ites of -dis- 


posal were different for the different 
tenants but taking as an example the 
principal tenant Jaldhari Rai, who is 
concerned with suit No. 140 of 1919 
correiponding to S. A. 760 of 1920. I 
find that the rent decree in his case 
was passed on the 18th April, 1912 and 
his declaratory suit was dismissed on 
the 30th May 1912. 

Nothing further appears to have 
been done by either party in the Civil 
Court for some time, and the contest 
Wds shifted to the Criminal Courts and 
after various orders had been taken 
before the Sub- Divisional Magistrate 
of Nawadah we find that on the 3l)th 
June 1913 a number of tenants, inclu- 
ding Jaldhari made an application 
to the Collector of Gaya praying that 
disputes between the landlords and 
theaiselve^ might be setth d by the 
Executive, Authority. It is to be 
noticed that in this application the 
only prayer was that the Malik might 
be induced to take his decree money 
in instalments. No other matter m 
dispute was mentioned to the Collec- 
tor. The petition was sent by the 
Collector to the Sub-Divi&ional Otficer 
of Nawadah and after considerable 
difficulty the parties were prevailed 
upon to resort to arbitration. 

Now the first petition for a refer- 
ence to arbitration was one made by 
the tenants on the 1st October, 1915 to 
the Sub-Divisional Officer of Nawa- 
dah. At that tinie a proceeding under 
section 107, Criminal Procedure Code, 
was pending against Abdul Aziz, the 
son of one of the proprietors, and he 
had been called upon by the Magis- 
trate to show cause why he should not 
give security to keep the peace to- 
wards his tenants, and on the 2nd Oc- 
tober, 1915 the plaintiffs replied with 
an application before the same Officer 
and agreed to an arbitration and to 
the appointment of Rai Saheb Beni 
Madhab Prasad. It is clear that 
these two petitions taken together 
form the foundation and the basis of 
the arbitrator’s jurisdiction. 

There are also 4 other petitions 
which were made to the arbitrator 
h mself and which amplify the mat- 
ters in d spute but do not in any sense 
constitute the original reference to 
arbitration. They detail on the one side 
or the other the various grievances 
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of the parties and ask the arbitrator 
to take them into consideration. 

It will be as well at this stage to take 
these six petitions in their chronolo- 
gical order. 

Exhibit X.— The tenants’ petition 
dated the 1st October 1915, recites that 
a case for executing a fresh patta in 
respect of the lands held on the naqdi 
system in the said Mauza and for 
making the dues payable by instal- 
ments i^ pending before Sub- Divi- 
sional Magistrate of Kawadah and 
that the petitioners have appointed 
Rai Saheb Beni Madhab Prasad as 
arbitrator “to decide of his own accord 
regarding the ejcecution of fresh patta 
either naqdi ov b'iaulia.Ti& settle the 
dues and make them payable by instal- 
ments and the Maliks (Mukarraridars) 
and the petitioners (the ratyats) will 
accept the same ” 

It is to be noted that by this time 
the landlords had executed their rent 
decrees and had brought the holdings 
of all the defe idants in the present 
suits to sale and taken delivery of poss- 
ession and I think it is clear that this 
petition refers to the necessity for the 
execution of a fresh patta in order that 
arrangements might be made between 
the landlords and the tenants for the 
resettlements of the holdings upon a 
new contract. 

It is also to be noticed that the peti- 
tion does not in any way state that 
there was any dispute pending 
between the parties as to the amount 
of the arrears decreed by the Civil 
Court. The only dispute mentioned 
was, whether payment was to be made 
in one instalment or was to be distribut- 
ed over a number of years; and as for 
the dues to which reference is made, it 
is clear that these dues refer to the 
rents accruing between tne time of the 
rent decrees and the date of the award. 

Exhibit R.“-The landlords’ petition 
of the 2nd October 1915 is more general 
irf its terms and the following words 
in the vernacular are sutfioient to 
explain what in the opinion of the 
landlords was the dispute submitted to 
arbitration. These words are; — 

“ Is Kisse kojo badarmian hamlog 
kepesh hai kisi panch ke saput'd kiya 
joe, Banabir fidwian raiyan o fdtvian 
Mukarapidaran ne Rai Saheb Babu 


Beni Madho Prasad Saheb ^ Hony* Ma* 
gistrate Nawada ko bakhushi khahish 
apene apne panch waste infasal aimoo^ 
rat tesifia talab to mokurar kia** 

It refers to the dispute as “Is kisse** 
that is to say, this matter or this story; 
and by implication the reference i$ to 
the disputes mentioned by the tenants 
in their petition of the previous day. 
The landlords meant that the matters 
submitted to arbitration were the 
matter of the execution of a fresh 
and the settlement of the question of 
instalments. No other matter was 
within the jurisdiction of the arbitrator. 

The next petition (Ex. 16) is one by 
the tenants to the arbitrator on the 
25th October 1 915, asking him to settle 
the following points: — 

(1) the execution of the patta; 

(2) the settlement of dues; 

(3) the question of instalments ; 

(4) the remission of 2 kathas in 

every bigha according to the practice 
of Survey departn.ent; * 

(5) the question of expenses for 
Gilandazi. 

To this the landlords made two replies; 

(1) by a petition dated the 2nd Octo- 
ber, 1915 by the landlords of the Saunas 
4 pies share and (2) by a petition 
(Ex. 30) dated tho 7th November 1915 
by the plaintitfs who are now before us. 
There was i othirg of much interest in 
the petition of the 5 annas 4 pies land- 
lords ; but in exhibit 30 the plaintiffs 
asked for a determination on the 
following point . na neiy, 

(1) mesne profits; 

(2) the houses erected by Jaldhari 
since the delivery of possession to the 
landlords ; 

(3) Certain wrong entries in the 
settlement records in favour of a 
thikadar named Kara Rai ; 

(4) the length of the standard of 
measurement; and 

(5) therateof rent at which the lands 
should be resettled with the raiyats. 

Now, With regard to the last point, 
it is quite clear that the landlords 
asked for an enhanced rate and 
al«o center ded that unless tha tenants 
who asked for resettlement paid up 
the whole amount of the dues, resettle- 
ment should be refused or, at all 
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events, resettlement should be given 
only in proportion to the amount paid. 

There were two further petitions* 
one by the tenants dated the 12th 
December 1915, and the other exh bit 
B-1 by the plaintiffs on the same date. 
In the former the tenants pleaded that 
the kahuliyat rent was too high and 
asked that a fair rent be fixed. They 
also asked for instalments ;but in para- 
graph 4 of the petition there was an 
altogether new request, namely, that 
the dues payable should be calculated 
not from the date on which the tenants 
became liable but from the date on 
which terms of a fresh patta were 
fixed by the arbitrator. 

This is the interpretation which I 
give to paragraph 4 of the petition and 
il; has at least the merit of explaining 
the arbitrator’s decision to remit the 
claim for the years preceding 1318. 
The reply of the landlords (Ex. B-l) 
assert jd that the naqdi rent as fixed by 
the kahuliyat was fair and in para- 
graph 5 it was prayed that the arbi- 
trator may after considering all the 
facts and referring to the papers, decide 
the matter accordingly,” 

Now, on a perusal of these 6 peti- 
tions, it is quite clear that the arbi- 
trator had no authority to remit any 
part of the money which the plaintiffs 
were entitled to claim by the decree of 
the 18th April 1912. The arbitrator 
submitted his award on the 29th 
April 1916. He remitted the claim in 
respe^jt of 1315, 1316, 1317 and for 1318 
he allowed rent not at the kabuliyal 
rate (which was claimed in the plaint) 
but at the rate of Rs. 10, for lands 
assessed in the kdbuHyat at Rs. 12-8-0 
and at Rs. 7-8*0 for lands assessed at 
Rs. 10. l^rom the year 1319 up to the 
date of his award he allowed the plain- 
tiffs compensation at the reduced rates 
fixed by him but for the naqdi lands he 
accepted the rates entered in the plain- 
tiff’s previous Jamabandis ; and with re- 
gard to the question of instalments, he 
directed that the defendants should pay 
down in cash a quarter of the sum and 
that for the remainder they should exe- 
cute a kiathandi for payments spread 
oyer a period of 7 years; and he also 
directed that the tenants should 
mortgage their holdings if it "'was 
legally necessary to do so.’* 


Although it is alleged by the defen"' 
dants that the plaintiffs accepted this 
award and payments were made by 
the defendants upon the basis of this 
award, it has been found as a fact by 
the lower appellate Court that these 
allegations are false; and we must 
now take it that the award was not 
accepted by the plaintiffs. It is said 
that the 5 annas 4 pies maliks have 
accepted the award ; but with them 
we are not concarned. The material 
point is that on the 5th April 1919 the 
plaintiffs filed the suits now before us 
impeaching the award, and praying 
that it should be declared null and 
void; and they also prayei for decla- 
ration of their title as auction pur- 
chasers and for recovery of possession 
against the defendants. 

The Munsif tried all the suits to- 
gether and found that the award waf? 
valid. 

On appeal by the landlords that 
decree has been fet aside and the Sub- 
ordinate Judge has decreed the suits 
and directed the trial Court to deter- 
mine the mesne profits. 

Nowitisa fa:jt that since the year 
1315 the tenants have not paid one 
penny out of the rent due to the land- 
lord and that they have been in occupa- 
tion of these lands in spite of delivery 
of possession given to the landlords by 
the Civil Court ; after the rent suits 
there was a cadastral survey and settle- 
ment of the village, and they were re- 
corded as trespassers in occupation. 
Unless the award is valid they cannot 
resist ejectment and to me it is quite 
clear that the learned Subordinate Judge 
is right in the view that he took of the 
case. 

There can be no doubt that upon the 
terms of reference as stated in Exhi- 
bit X and Exhibit B which are the 
only two documents on which his 
jurisdiction is founded, the arbitrator 
had no authority whatsoever to remit 
any portion of the decree money. The 
question was never in dispute and the 
tenants, when they asked the Collector 
and the Sub-Divisional Officer to 
assist them in the matter of an arbi- 
tration, never dreamt of disputing 
their liability. The rent suits were 
hotly contested ; no reduction was 
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claimed at the trial and it was not till 
their petition of the 12th Desember to 
the arbitrator thit the idea came into 
the heads of the defendants to ask 
that the dues should be paid not from 
the diteon which they accrued but 
from the date on which the award was 
given 

That being so, the award was in 
excess o f jurisdiction and was bad ; and 
the question is, whether the bad part 
can be separated from the good part 
and the Court can give modified relief 
by atfirming the good part. I think it 
is not possible to do so in the present 
case. 

I Whatever the law in England may 
be, it IS now settled in India that where 
an arbitration is made without the 
intervention of a Court and an appli- 
cation is made to file the award, then 
if the award is good in part and bad in 
part, the Court cannot remit it to the 
arbitrator for amendment or declare 
valid the part to which no exception 
is taken even if it is separable from 
the bad part. 

The Hi^h Courts in Indi\ are 
agreed upon this point and it is neces- 
sary only to cite Dinahandh a Jan>i v. 
CJiintamoni Jana (1) and Kun) Lall v. 
Ban war i Lai I ('1), In this last men- 
tioned case the learned Judges point- 
ed out that it was unfortunate perhaps 
that in this country clause 21 of the 
2nd Schedule of the Civil Procedure 
Code does not give any power to con- 
firm an arbitration in part where it 
has been made without the interven- 
tion of the Court but that the law was 
that even where a portion of the award 
open to exception can be separated 
from the rest, the only course open to 
the Courts was to refuse permission to 
file the award. If, therefore, in the pre- 
sentcise, the tenants cannot enforce 
the award in Court, they ought not, in 
my^opinion, to be allowed to set up 
tht award as a defence in this suit. 

The other ground upon which ex- 
ception ' must be take i is that the 
arbitrator has given a direction with 
regard to the execution of a mortgage 
bond for the liquidation of the arrears 


(1) (1915)19 0. W. N. 476=261. C. 697. 

(2) (1918)4P. L. J.39i =481.0.711, 


which is wholly uncertain and contin- 
gent. He says that if it is legally 
necessary then the tenants will execute 
a mortgage us security for payment of 
the instalment-^ Now, what does this 
mean ? Does it mean that it is conting- 
ent on legal opinion obtained by the 
plaintiffs or legal opinion obtained by 
the defendants ? It may be assumed 
that the legal advisers of the plaintiffs 
will declare the necessity of a mortgage 
and those of the tenants will deny it. 
Who is to decide the point? The 
arbitrator has not decided it, and, 
therefore, the award is provisional and 
uncertain. 

There is yet another objection. The 
pla ntiffs are co-shirer landlords and 
have purchased the holdings of the 
tenants and are entitled to retain them 
on payment, to the 5 annas 4 pies lar d- 
iords, the proportionate share of the 
rent due to them. If the tenancies are 
occupancy holdings not capabje of 
transfer without the consent ot the 
landlord, then obviously a mortgage by 
the tenants in favour of the plaintiffs 
will not bind the 5 annas 4 pies land- 
lords and will be wholly ineffectual in 
giving the plaintiffs any security unle b 
the latter gave their consent to the 
transfer. There also the award is 
provisional, uncertain and contingent. 

As for the other points argued before 
us I think the arbitrator had autho- 
rity to reduce the rent as he has done. 
The Kabuliyat executed by the ten- 
ants was for the period 1318 to 1326 
F. S. inclusive, and while holding that 
the rents in that contract were fair, 
the arbitrator made an appeal for mercy 
and compelled the landlord to show 
some generosity ; his decision may not 
have been logical but upon the terms 
of the submission he was entitled to 
make the reduction. 

The result, however, is that the 
plaintiffs are not bound by the award 
and are entitled to recover possession 
of the suit land-. The plea of pay- 
ment which was set up by the tenant, 
though believed by the Munsif has 
been disbelieved by the Subordinate 
Judge and we are bound by that find- 
ing of fact in second appeal. 

• In these circumstances the learned 
Subordinate Judge’s decree is right 
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and the appeals must be dismissed with 

costs. 

With regard to the question of mesne 
profits, the Subordinate Judge has al- 
ready decided that the matter is to be 
determined by the trial Court and 
therefore, the inquiry upon that point 
will take its course. 

Bucknill, J , — I agree. 

Appeals dismissed. 
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V. 

Alt Hjdi r — AccuseJ. 

Jury Ref. No. 2 of 1932, decided on 
11th May 1923. 


,houM iw 

be ai>ked of the Jury for their verdict. 

rt is not competent to tho Sosa 0:13 Judge 
atter a clear verd-ct was returned by the Jurv 
^ them for their reasons 58 I C 82C 

[P. C. 2] 

H* L. Nandkeolyat — for the Crown 
o. A, Sami — for Accused. 


Mullick, J. — The accused was 
charged before the Sessions Judge of 
Patna with having committed cheat- 
ing under section 420 of the Indian 
Penal Code on the 5th November 1921, 
27th November 1921 and the 5th Decem- 
ber 1921. It is alleged that the accus- 
ed presented to the Booking Clerks at 
Barh Station on the East Indian Rail- 
way certain forged military warrants 
and induced the railway officers to 
deliver to him either passes or tickets 
as follows ; — 


On the 25th November a pass for 5 
eoldiers’ t'cketsfrom Barh to Bombay. 
On the 27th November two interme- 
diate and 3 third class soldiers’ tickets 
from Barh to Bombay and on the 5th 
December one pass for five third class 
passenger tickets from Barh to 
Giridih. 

The case was^tried with the assis- 
tance of a Jury, who were unanimously 
of op.nion thit the accused should 
be given the banedt of doubt and who 
returned a verdict of not guilty. The 
Sessions Judge con side -s that the 
verdict is improper and under Stction 
307 of the Criminal Procedure Code h& 


ha? referred the case to this Court for 
orders. 

[The Judgement here discussed the 
evidence and continued as follows : — ] 

There is sufficient evidence to prove 
the guilt of the accused and that the 
verdict of the Jury is one which no 
reasonable man could have given. If 
the verdict had turned merely upon 
the appreciation of oral evidence 
capable of being viewed either way, 
but as to wh'ch we were incline! to 
take a different view from that of the 
Jury, it is clear that we could not have 
interfered. 

But, in my opinion, the evidence here 
i^ so coercive that it is impo=!S'ble to 
draw a'^y conclusion excc>pt one 
adverse to the accused. In this view; 
of the ca^e it is our duty to interfere, 
and having cons dered and given due 
weight to the opin on of the Jury and 
to the opinion of the Sessions Judge 
I thi^'.k that to affirm the verdict 
would be to assist a gross miscarriage 
of just ce. I accordingly reverse the 
verdict and find the accused guilty. 

Our attention was drawn to certain 
authorities of this Court, namely, Em- 
peror V. Fumt Chain (1) and Emperor 
V. Bkuilotan Singh (2) and it was con- 
tended that it was the duty of the 
Sessions Judge, to question the Jury 
as to the reasons for their verdict, and 
that in the abseacs of informatien as 
to the exact circumstances which 
operate! on the minds of the Jury 
this reference should be discharged. 

We are unable to accept th s view of 
the duties of the Judge, and we think 
the law is correctly stated in Edoh 
Korikor v. King Emperor (3). It was 
not competent to the Sessions Judge 
after a clear verdict was returned by 
the Jury to ask them for their reasons. 

The result is that we find ths accused 
guilty of the three offe ces charged 
and we sentence him to rigorous 
impr.sonment for three years. . 

Bucknill, J. — I agree. 

Reference accepted. 


(1) A. I. R. 1922 Pat 3^8=3 P. L. T. 413 = 23 
Cr. L. J. 421. 

(2) A. I. R. 1921 Pat. 191=2 P. L. T. 655 = 6 
P. L. J 26*4=23 Cr. L. J, 11 

(3) (1920) 58 I, 0. 829. 
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MULLICK AND ROSS, JJ. 
Mt^ulvi Muhammad Fahimal Haq — 
Plai n tiff — Appel la nt 

V. 

Jaj^at Ballav Ghosh — Defendants — 
Respondents^. 

F.A. No. 3 of 1921, decided on 25th 
November, 1942, from the decision of 
the Sub-Judge, Cuttark, dated 28th 
September 1920. 

(a) Civil P. C.. 0» 1, R. 8 — Beneficiary in a 
Mahomedan Waqf—Can sue to set aside ahena’- 
Hons by Mutwalli without recourse to O. i, R, 8. 

A be leficiary of a trust in respect of a 
Mahoraodan Waqf interested m the main- 
tenance of a mosque or other charitable 
institution may, without having recourse to 
the provisions of Rule 8, Order 1, Civil P. C. 
and without suing i a a representat ve capacity 
on behalf of the other beneficiaries, sue for 
recovery of possess on of property wrongfully 
alienated by the trustee and for the incidental 
declaration that the propert.es are the subject 
of the trust and that they cannot be alienated. 
6 All. 497 ; 7 AW. 178 F. B. and 24 B* 
170 Foil ^ (P. 477, C 2.] 

(b) Specific Relief Act. S- 42— -Further relie} 
not prayed for — Suit is not maintainable — 
Transfer void in I av^ — Transferor himself can 
questio i it — No equity exists between transferor 
and transferee — Trust. 

A suit for declarat on by a beneficiary of a 
Mahomedan Waqf to set aside the alienation 
by the mutwalli la not maintainable without 
at the same time suing for consequential relief 
of possession 16 C.W.N. 838 Foil. [P. 478, C.I.] 

The power of Courts in India to entertain 
auits of a Civil nature does not carry with it 
the general power of making declarations, 
except in so far as such power is expressly 
covered by statute. It is now settled that even 
if the grantor has himself been implicated in 
the abuse of tho trust, the Courts will interfere 
at his instance to prevent a repetition of the 
abuse though h'S prev.ous conduct might be 
a reason for excluding him from the adraiuis- 
trat.oii of the trust property. The general 
princ.ple in these cases is that where the 
transfer is void in law, no quest on of equity 
as between tho transferor and the transferee 
can arise. [P. ^-77, C. 1, P. 478. C 1 & P. 479. 

Cs 1 & 2.] 

(c) Limitation Act, Art l20~Suit to set 
aside alienation by mutwah is within the article. 

A suit to contest alienatioa by a Mahomedan 
Mutwalli and for possess oa must be brought 
within 6 years from the date of alienation. 
8 I. C 357 Ref. [P. 479, C. 2 ] 

(8?) Limitation Act. S. 23 — Applicability — 
Declaratory suit— Section does not apply. 

The principle of section 23 wh'ch deals with 
continuing wrongs can have no application to 
a declaratory suit a ad there is no recurring 
cause of action for a declaratory relief. 20 
Cal. 906, Diss. [P. 480, C. 2.] 

B. N. Das — for Appellant. 

B. N, Bose — for Respondent. 
Mullick, J.— Suit No. 746 of 1919 
out of which this appeal arises 


relates to a 12 annas 6 pies share in 
Taluk Kamong Zamindari bearing 
Tavbzi No. 1451, and to a 1 anna 6 pies 
17 krants* share in Taluk. Gobindpur 
Zamindari bearing Tauzi No. 1344, in 
the district of Cuttack. The properties 
are alleged by the plaintiff, Muh- 
ammad Fahimul Haq, the son of 
Maulavi Enamul Haq, to be the subject 
of a xcaqf created by his anoastress, 
Mus immat Asmatunnissa, by a deed 
dated the 31st January, 1848, for the 
endowment of a mosque and a kkank i 
in mauza Farhittabad, appointing 
herself as the first mutwalli^ and, as 
her successor, her husband, Miulavl 
Muhammad Faruk, by whom thepro- 
perties had been conveyed to her by 
two hibanamaSt dated the 1st Septem- 
ber 1836, and the 14th October 1810, 
in lieu of deferred djwer. 

It is alleged thit Asmatunnissa was 
succeeded by Muhiminad Faruk, who 
Was succeeded by his son Muhammad 
Kama! alias Muhammad Faik, who 
again, upon his death, was succeeded by 
his eldest son, Abdul Gunny, defend- 
ant No. 3, in this suit. The plaintiff 
is the son of Enamul Haq who was 
Muhammad Faruk’s step-brother. He 
does not claim to be the mutwalli but as 
a member of the founder’s family asks 
for a declaration, that the defendant 
No. 3 had no proprietary right in the 
properties in suit and that a mortgage 
bond in respect thereof, dated the 18th 
May, 1900, in favour of defend iut No, 
1 and defendant No, 2 and the auction 
sale following thereupon, dated the 
15th August, 1907, are illegal and 
inoperative. 

It is admitted that the defendant No. 
3, Abdul Gunny, mortgaged both 
properties to defendants Nos. 1 and 2 
on the Idth M ly, 1900, and that in 
execution of the decree obtained on the 
mortgage, the mortgagees took pos- 
session on the 5th February, 1908, and 
that they subsequently sold property 
No. 2 to the defend mt No. 22, who is 
Sitanath Roy, shebait marfatdar of 
Sri Hanuman JiuThakur. The se.ond 
declaration which the plaintiff seeks 
runs as follows: — 

“ That the possession of the defend- 
ants Nos. 1 and 2 is that of a trustee 
^nd they ought not to have any con- 
nection with the property in claim 
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inasmuch as they are not mutuaUis 
and are unfit to act as such". 

In the plaint there were three other 
prayers as follov/s : 

“ (Ga) That if the Court considers 
that the plaintiff is fit to act as muU 
wain then it may be decided that the 
disputed properties may be managed 
by the plaintiff for the purpose of dis- 
charging religious duties in connec- 
tion with the aforesaid Farhattabad 
Mosque ; 

{Gha) that if the Court so considers 
it may settle any other scheme for the 
management! of the disputed properties 
for the benefit of the maf^jtd; and 

(Cha) that any other relief may be 
granted to the plaintiff which the 
Court considers fit”. 

Th6se prayers were considered by the 
learned Subordinate Judge to be for 
consequential relief within the mean- 
ing of section 42 of the Indian Specific 
Relief Act, and, upon the plaintiffs 
refusing to pay ad valorem court-fees 
thereon, the Court, by an order, dated 
the 1st September, 1920, directed that 
they should be deleted. 

The suit was defended at first by 
defendants No«. 1 and 2 and upon their 
pleading thxt it could not proceed in 
the absence of defendant No. 22, the 
vendee of property No. 2, the idol Sri 
Hanuman Jiu was added as a party 
through his marfatdar Sitanath Roy 
who has also filed a written statement. 

The Subordinate Judge finds that 
the wagf created by Asmatunnissa 
was valid and operative and that as 
the plaintiff has declined to ask for 
any consequential relief the suit is not 
maintainable by reason of the pro- 
visions of section 42 of the Specific 
Relief Act ; he also finds that the suit 
is barred by the rule of six years’ limi- 
tation. He has accordingly dismissed 
the suit and the plaintiff appeals. 

There was another suit tried jointly 
with th’s suit, namely. Suit No. 112 
of 1919 in regard to the same pro- 
perties in which the plaintiff Abdul 
Sakur, claimed to be the matwalli oi 


the upon appointment by Abdul 
Gunny, three or four years before the 
suit. In that suit he, in addition to the 
declaration mentioned above, claimed 
recovery of possession. 

The learned Subordinate Judge 
found that the suit was properly fram- 
ed but that as Abdul Sakur had not 
established that he had been appointed 
mutwalli by his father, Abdul Gunny, 
he was not competent to maintain it. 
In the course of the trial Abdul Gunny 
died and Abdul Sakur asked leave to 
amend the plaint by adding a claim 
that he was entitled to succeed to the 
post of muticalli as the eldest son of 
Abdul Gunny. That prayer for 
amendment was not allowed and in 
the result the suit was dismissed. 

There was a third Suit, No. 244 of 
1919, in wh ch the plaintiff, Mubara- 
mad Fahimul Haq, asked for declara- 
tions similar to those in Suit No. 746, 
That suit also was dismis^.ed. As 
there are no appeals against decrees 
in Suits Nos. 112 and 244 we are no 
longer concerned with them. 

The only question, therefore, for 
decision is one of law, namely, 
whether Suit No. 746 is maintainable. 

Taking the position most favour- 
ale to the appellants and assuming for 
the moment that notwithstanding the 
cross* objections of the respondents the 
trust ia regard to the mosque was in 
respect of specific properties for a 
specific purpose, that it was valid 
under Muhammadan Law and that the 
transfers made by Abdul Gunny in 
favour of defendants Nos. 1 and 2 
and, therefore, alFo the sales by defend- 
ants Nos. 1 and 2 in favour of defend- 
ant No. 22, were invalid, the sole ques- 
tion for decision is whether the 
plaintiff, Muhammad Fahimul Haq, 
is entitled to the declaration which 
he seeks. 

Not being the mutimilli^ even though 
he is a member of the family of the 
founder, he is no better than a 
member of the public interested in 
the trust and it was open to him to 
bring a suit under section 92 of the 
Civil Procedure Code for the removal 
of the trustee, the appointment of a 
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new trustes, the resting of property 
in the trustee, for the settling of a 
fichenae and for the other reliefs 
enumerated in that section ; but the 
plaintiff his not taken that course, 
and, in my opinion, the learned 
Subordinate Judge was right in hold- 
ing that he can obtain no relief under 
the general law unless he asks for 
consequential relief in the shape of 
recovery of po:^session. His suit 
clearly offends agiinst the express 
provisions of section 42 of the Speci- 
fic Relief Act. 

It is now settled that a beneficiary 
of a trust in respect of a Muhammadan 
uaqf interested in the maintenance of 
mosque or other charitable institution 
may, without having recourse to the 
provisions of Rule 8, Order I, Civil 
Procedure Code, and without suing in 
a representative capacity on behalf of 
the other beneficiaries, sue for reco- 
very of possession of property wrong- 
fully alienated by the trustee and for 
the incidental declaration that the 
properties are the subject of the trust 
And that they cannot be alienated. 

It is true that in Delroos Banoo v, 
Nabab Syed Ask(ju7‘ Alt (1) it was 
heldthit in respect of a property 
which is subject to the provisions of 
Act XX of 1863 no suit could be brou- 
ght by a beneficiary without the leave 
•of the principal Civil Court as requi- 
red by section 18 of the Act. But that 
decision was virtually overruled in 
Jan AH v. Bam Nath Mundul (2) 
where it was held that the plaintiff in 
such a suit may sue without obtaining 
permission under section 18 of the 
Religious Endowment Act, but he 
must sue in a representative capacity 
after complying with the provisions 
of section 30, Civil Procedure Code 
of 1882, which corresponds to rule 8, 
order I of the present Civil Procedure 
Code. 

A still wider view has been taken in 
the later ruling of the Allahabad High 
Court in Zajaryab AH v. Bakhtawar 


(1) (1876) IS B. L. R. 167 = 23 W R. 463. • 

<3) (1882) 8 Cal 32=9 C. I^. R. 488. 


Siuijh (3) and in a Full Bench decision 
of the sameCourt in Jatra/ira V, 
Hussain (4), 

The judgment of Mahmood, J, in this 
last mentioned case is clear authority 
for the proposition that the trust pro- 
perty vests in God and the right of a 
Muhammadan, who is entitled to use 
a mosque to bring a suit for the re- 
covery of property belonging to it, is 
comparable to a right of suit in respect 
of a private road which many persons 
have a right to use. Every Mussulman 
who derives any benefit from such a 
waof is entitled to maintain an action 
against the matwalli to establish his 
right thereto or against a trespasser 
to recover any portion of the %vaqf pro- 
perty which has been misappropriat- 
ed, without joining any other person 
who may participate with him in the 
benefit. It is clear that, if the mat- 
ivalli himself is the offender or if*he is 
unwilling to act, the beneficiary must 
ha\e the power to recover the property. 

This also was the view taken in 
Kazi Hassariy* Sagan Bal hr ishna (5). 
The judgment of Parson, J. in that 
case IS (dear authority for the pro- 
position that a right of suit for a de- 
claration and for the recovery of the 
property for the benefit of the trust 
will lie. Ranade, J., the other member 
of the Bench, was of opinion that the 
suit was maintainable for the decla- 
ratory relief which was the principal 
cause of action and that the relief as to 
possession might also be cla med under 
certain circumstances if it was proved 
that the plaintiff had succeeded to the 
office of the rnutwalli or was rendering 
service at the mosque. 

The main question argued before the 
Hon ’hie Judges was whether the suit 
could ba brought without resorting to 
the procedure of section 539, Civil Pro- 
cedure Code of 1882, and on a c ireful 
reading of the judgment of Ranade, 
J. it would appear that he did not 
hold that if there* was consequential 
relief open to the plaintiff, the 

(3) (1883) 5 All. 497 =(1883) A. W. N. 91. 

(4) (1884)7 All 17S=(1884) A.W. K. 324 
(F. B.) 

(5) (1900)24 Bom. 170 = 1. Bom L. R. 649. 



478 Pfiuia Md. Fahimul Haq v , JagaT BalLav (Mullick, J.) 1923 

plaintiff was entitled nevertheless for k has possession and rai^sne profits 


to ask fora mere declarafon. I think 
what that learned Judge intended to 
hold was that if it should turn out that 
the plaintiff was not under the circum- 
star ces entitled to recovery of posses- 
sion then a suit for a mere declaration 
would lie; this was also the interpreta- 
tion put upon this decision by Dundas, 
J. in the Lahore High Court in Mi, 
Afiman v. Harniuuddin Hussain (6). 

Thequest.on then is whether con- 
sequential relief being clearly avail- 
able to the plaintiff in the present 
huit, he is entitled to a mere declara- 
tion. In my opinion, he is not so 
entitled, and I rely upon the observa- 
tions of Jenkins, C. J. in ML Diokali 
Koer V. Kedai' Nath (7), where the 
Jearned Judge defines the scope of 
section 42 of the Specific Relief Act as 
follows: 

“Tne limit imposed by section 42 of 
the Specific Relief Act is on decrees 
wh chare merely declaratory and does 
not expressly extend to decrees in 
wh ch relief is administered and decla- 
rations are embodied as introductory 
to that relief. For such declarat ons 
legislative sanction is not required 
as they rest on long establLhed 
practice. But for all that the Court 
should be circumspect and even chary 
as to the declarations it makes; it is 
©rd narily enough that relief should be 
granted without the declaration”. 

The decision of their Lordships of 
the Calcutta High Court, in Ashraf 
AH V. Muhammad Nurajjoma (8) 
would seem to offend against this 
principle, but the circumstances of 
that case were peculiar. There \he 
plaintiffs, who were w^orshippers at a 
mosque, which was icaqf property, 
sued for a declaration that the alie- 
nat ons made by the mutwalli "were 
void and inoperative and for a de- 
cree for khas possession with mesne 
profits either in favour of the plair- 
ti^s or the muHvalli, The prayers 


(6) (lfi!9)58P. W. R. Idl9=5l 1.0.799. 

(7) (1912) 39 Cal. 704 = 15 1.0.427=16 0. W. 

N. m 

(«) (1919)23 C. W. N. 116=-;9 I. C. 355. 


were disallowed and the plaintiffs 
were satisfied with a mere declaration. 

On second appeal by the contesting 
defendant the High Court held that a 
suit by a worshipper was maintainable 
and they dismissed the appeal. Theie 
was no cross appeal by the plaintiffs in 
regard to the consequential relief and 
under the circumstance.:? the Court had 
no option but to maintain the decree 
of the Court below in the form it was 
passe 1, That de nsion , however, does 
not seem to be authoiity for the pio- 
position that a Court can give a decree 
in violation of the provisions of section 
42 of the Specific Relief Act. 

It is argued before us that even 
though section 42 might be a bar, that 
sect. on is not exhaust ve and that 
apart from statutory autboiity the 
general law eat. ties the plaintiff to a 
declaration. In my opinion there is 
no substance whatever in this con- 
tention. It is now well settled that 
the power of Courts in India to 
entertain suits of a c.vil nature does 
not carry with it the general power of 
making declarations, except m to far 
as such power is expressly covered bj 
statute. 

In Srimathoo Vtjia Raghonadha 
Ranee Kolandpnree Rate him' v. 
Dorasinga Tevei' (9) their Lordships 
of the Judicial Committee in stating 
the history of declaratory decrees in 
India and in construing section 
15 of the ^ivil Procedure Code of 1859, 
observed as follows : 

“ Nor dofs any Court in India since 
the passing of the Cede seem to have 
considered that it had the powder of 
making declaratory decrees indepen- 
dently of that clause,” and their Lord- 
ships finally held that a declaratory 
decree could not be made unless there 
was a right to consequential relief 
capable of being had in the same Court 
or in certain rases in some other Court, 
Itmay berontei dedth it if a beneficiary 
is permitted to sue for recovery of 
alienated trust property and not to ask 
the Court to deliver it to the offe.nd- 


(9) (1875) 2 r. A. 169=16 B. L. R. 88=23 
W. R. 814=3 Bar, -.te (P. C } 
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ing mat wain, the Court will in ©ifect 
be assisting in a fraud upon the alienee 
and in v olating the general principle 
that a grantor cannot derogate from 
his grant. Th it certainly appears at 
first sight to be a contention worthy 
of some attention, but the decided 
cases all show that the Courts have 
paid more regard to the protection 
of th3 trust th?.n to the protection of 
the alienee and it is now settled that 
even if the grantor has himself boen 
implicated in the abuse of the trust the 
Courts will interfere at his instance 
to prevent a repetition of the abuse 
though his previous conduct might be 
a rea-on for excluding him from the 
administration of the trust property. 

• In Juggatmohinee Dosst^e v. Sook’t- 
mo ‘leg Dossee (10) their Lordships uf 
the Judicial Committee observed that 
they would not decline to protect the 
property and leave it further exposed 
to loss and decline to make a declar- 
ation that it is trust property merely 
because they would not trust the plain- 
tiff with its administration. 

Thit case wis followed in Subba- 
rayudu v. Kotayya (11) where the 
Court went so far as to hold that a 
hereditary dharmakarta of a temple, 
who had assigned his office to a zamin- 
dar and consente I to a decree being 
passed on the footing of such assign- 
ment, is competent nevertheless to 
bring a suit to set aside a Court saie of 
temple lands, treating such assignment 
as a nullity. 

To thesaraeetfectis Srimati Mallika 
Djisi V. Ratan Mani Chakervarti (1*4), 
where a shebait who had mortgaged 
his priestly office With the emoluments 
was permitted to plead as a defence to 
a suit by the mortgagee thit the trans- 
fer was void and inoperative. The 
general principle in these cases is that 
where the transfer is void in law no 
question of equity as between the 
transferor and the transferee can arise. 

The learned Vakil for the appellant 
finally asks that he may ba permitted 


(10) (1870) 14 M, I. A. 289 = 17 W. R. 43 = 
10 B. L. R. 19^2 Suth. 512 =3 Sar. 2.3 
(P. C.) 

(11) (1892)15 Mad. 380. 

(12) (1897)1 C. W. N .**93. 


to amend his plaint so as to include a 
prayer for consequential relief. In 
my opinion that prayer cannot be 
allowed at this stage in particular 
as the prayers (Ga)^ (GhaJ^ and (Cha) 
which related to consequential relief 
were deleted in consequence of his 
laches in the trial Court. 

The learned Vakil also asks thit we 
should consider the prayer (K/iaJ aS a 
prayer for consequential relief. That 
clause runs as follows; — 

“That it may be declared that the 
possession of the defendants Nos. 1 
and 2 of the property in claim is that 
of a trustee and that they ought not 
to have any connection with the 
property in claim inasmuch as they 
are not niutwallis and are unfit to act 
as such.” 

In the first pla^e it is quite gjlear 
that the defendants 1 and 2 being 
Hindus cannot be rnutivallis of the 
trust property. In the second place 
the words “ought not to have any 
connection with the property in 
claim” are vague and do not amount 
to a request for recovery of posses- 
sion. The plaintiff throughout pro- 
secuted his suit a« a suit for a mere 
declaration and it is loo late in the 
day to contend that the suit complied 
with the provisions of section 42 of 
the Specific Relief Act. 

Therefore, on the question whether 
the suit is maintainable, I am of opi- 
nion that the decision of the learned 
Subordinate Judge must be affirmed 
and that the suit has been rightly dis- 
missed. 

As to limitation, it is contended on 
behalf of the respondents that the suit 
is barred by six years* limitation 
which runs from the date . of aliena' 
tion. That view i^, in my opinion, 
correct. Article 120 of the Indian 
Limitation Act applies ani the judg- 
ment of their Lordships of the Madras 
High Court in Ananha Vararv. Vasu- 
dewan Nanbudiri (13) though very 


(IS) (1910) 8M. L. T 2,9=8 1.0. »87 = 
(1 910) M. W. N. 6».. 
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shortly reported, is clearly" to the 
point. There the manager of a Hindu 
endowment sued for a declaration 
that certain alienations were void. 

It was held that the cause of action 
dated from the date ot* the patta hy 
which the alienation was made ; and 
that as more than six years had elaps- 
ed since thit date the plaintiff’s suit 
should be dismissed although the 
right of the dewaswnm to the property 
might not be barred. 

The learned Vakil for the appellant 
contends that if a suit for possession 
and declaration is maintainable by the 
successor of a rnutwallt in respect of 
alienations made by the muticalh 
before his death and the period of limi- 
tation is twelve years, it should follow 
a foi Hon that a suit during the lifetime 
of a mutwalli by a beneficiary or by 
the mutwal If himsQlf cannot ba barred; 
and that in any event the period of 
limitation should not expire till six 
years from the death of the mutwalli. 

In my opinion this argument is fal- 
lacious, The declaration obtained in a 
suit for possession is merely ancillary 
and is generally unnecessary ; but 
where the cause of action is based 
upon a shadow cast upon the title of a 
person, who is not entitled to any con- 
sequential relief at the moment, limi- 
tation must run from the date on which 
that challenge to his title commences. 
If the learned Vakil’s argument is cor- 
rect then the death of the mutwath 
can make no difference and there 
ought to be no limitation at all. Cases 
coming under Article 134, for reco- 
very of possession after the death of a 
trustee, have no application to the pre- 
sent case. 

The question was considered at 
some length in Chidambaraiiatha 
Thamhiran v. Nallasiva Mudaliar 
(14). In that case a beneficiary sued 
for recovery of property wrongly alie- 
nated by a Hindu and section 120 of 
the Limitation Act was set up as a bar 
and the Court hell thit either Article 
134 or 144 of the Limitation Act 
would be applicable as the suit was one 
for possession and not for a mere dec- 
larAtion. 

(14) (ISW) 41 Mad. 124-83 M. L. J. 367 
M. L. T. 218=5 42 t. C. 366=6 L. W. 666. 


It may perhaps be contended on,the 
authority of Chukkun Lai Boy v. Lolit 
Mohan Boy (15) that in the present 
case the right of suit is a continuing 
right and that so long as the plaintiff’s 
right to the property continues the 
suit cannot be barred by limitation. 
Although certain observations in 
Chukken LaVs case (15):.which was a 
suit for the construction of a will by 
a reversioner, may seem to support 
this view, I think with gre it respect 
that, if it was intended to lay down 
the general proposition thit there is a 
continuing right to a declaratory 
decree in respect of property so long 
as the right to the property is not ex- 
tinguished, the proposition is too widely 
statei. 

The principle of section 23 of the 
Limitation Act, which deals with con- 
tinuing wrongs, can have no applica- 
tion to a declaratory suit and there is 
no re mrring cause of action for a dec- 
laratory relief. It is to be noted thar 
the decision in Chukkan Lai's case 
(15) has been reversed by the Privy 
Council in Lalit Mohan Singh Roy v. 
Chukkun Lai Boy (16) on another 
point. Their Lordships did not con- 
sider the question of limitation but I 
venture to think that limitation began 
to run when the defendant did the 
first act prejudical to the plaintiff’s 
title. 

In any event the facts of the pre- 
sent suit are different and it is in my 
opinion clearly barred by limitation 
as was instituted more than six yearai 
after the date of the alienation. 

The result is that the appeal is dis- 
missed with costs. 

Rose, J.— I agree. 

Appeal dismissed. 


(15) (ld&3)20 0ttl.906. 

(Id) (1897) 24 Cal. 834 = 24 L A. 76=1 0. W* 
N. 387 = 7 Sar.lS6(P.C.), 
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Adami, J. 

Dalpheroo -Mean "Deft. Appellant. 

V. 

Bangali Mali and others -Respon- 
dents. 

S. A. No. 1040 of 1920, decided on 
15th December 1922 trom the appel- 
late Court of the District Judge, Shaha- 
bad, dated the 30th July 1920. 

(a) MaJuomcdan iMw—Gift—Dchxicry of posses- 
sion IS necessary — lutentian to transfer^ must be 
unequivocally expressed. 

If a person disposed of by gift a house to 
another and continued himseli to inhabit it, or 
even keep some part of his property therein, 
the gift is void if complete delivery and posses- 
sion are not established. Exception is made in 
that case to the gift of a house by a wife to her 
husband in which the parties continue, both, to 
reside and by a father of his house to his son 
while himself continuing to occupy it (6 M H 
C. R. 455, Ref.) In other cases tor the comple- 
tion ot the gift, abandonment even for a short 
time by the donor would be necessary (29 Bom 
478, Ref.) Or it is sufficient that the donor and 
the donee are present on the premises, and an 
intention on the part of donor to transfer has 
been unequivocally manifested. (9 Bora. 146, Ref.) 
Where beyond the written deed of gift, theie is 
no unequivocal intention to tram ter manifested, 
but on the contrary the donor, soon after her 
deed of gift, joined in mortgaging the house. 

Heldj this action of her would tend to show 
that there was no such intention expressed as 
would render unnecessary the vacation of the 
house by her to complete the gitt. 

rP482, C 2; P 483,011 

(b) C. P. Code, O. 0, R. 17— Claim umler gift 
cannot be changed into one under inheritance. 

Plaintiff would not be entitled in the same 
suit to recover possession of any pact of the 
house as being his share, where his original oast* 
was that the whole house had been his trans- 
feror’s property under a gift from the trans- 
feror’s father and this case has been found to be 
false. It is impossible to allow the plaintiff to 
change his case altogether from the case made 
in the plaint and depend on the case of the 
defendants for relief, 

IP. 483»CIs. r &2| 

A. B. Mukherjee and B. B. Mukerji 
— for Appellant. 

Rameshwar Dayal— for Respondents. 

Judgment* — The plaintiff in the suit 
out of which this second appeal arises 
sougfht for declaration of title and 
recovery of possession in respect of a 
house in MouzaBerhanipur. According 
to his case Musammat Panna received 
the house from her father and in 1905 
made a gift of the house to her 
daughter’s son, Noor Mohammad, 
1923 P—61 


and after Noor Mohammad’s death 
his uncle, Sardar Mian, inherited the 
properties. The plaintiff claimed to 
have purchased the house from Sardar 
Mian in 1918. 

The detence was, that the house 
formed the joint property of Mt. 
Panna’s husband, Ajaeb, and Wall 
Mohammad, and that, after Ajaeb’s 
death, Musammat Panna and Wall’s 
son, Dalpheroo, sold a portion of the 
house to the defendants in order to 
pay off a mortgage debt. The allega- 
tion of the gift by Musammat Panna 
to Noor Mohammad was denied by 
the defendants. 

The Munsif dismissed the plaintiff’s 
suit; he held that the plaintiff’s case, 
that Musammat Panna received the 
house as a gift from her father, was 
false and that the house was the pro- 
perty of Ajaeb and Wali Mohammad. 
He found, too, that the case ol a gift 
had not been made out, inasmuch as 
Musammat Panna and Dalpherooliad, 
so soon after the alleged gift, mort- 
gaged the house. He disbelieved the 
allegation that Sardar Mian had been 
in possession of the house ; in fact, he 
found that the plaintiff had not proved 
the exclusive title of Panna, that 
Dalpheroo had been in possession, 
that Noor Mohammad had never been 
in exclusive possession and that 
Sardar had never been in possession ; 
and, finally, that the deed of gift had 
been practically revoked by a transfer 
to their creditors by Dalpheroo and 
Panna. 

In appeal the learned District 
Judge has agreed with the Munsif 
that the house was in the joint posses- 
sion of Ajaeb and Wali. In his opi- 
nion, however, the gift to Noor Moham- 
mad by Musammat Panna was a 
valid gift, and he held that, as Noor 
Mohammad was living with Musammat 
Panna, delivery of possession by 
vacation of the house or otherwise 
need not be proved. As he had found, 
however, that Panna could only inherit 
her husband’s half share of the house 
he held that the plaintiff could ob- 
tain under the gift to Noor Moham- 
mad only a half share in the house. 
He, therefore, decreed the plaintiff’s 
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suit to the extent ot a half share in 
the house. 

After the case had been heard by 
the Munsif a petition was put in by 
the plaintiff, asking that the plaint 
might be so amended as to show a 
claim only tD such share as MuHamnmf 
Panna had in the house. But the 
Munsif, I think, rightly refused to 
grant the petition at that stage, inas- 
much as it altogether changed the 
basis of the plaintiff’s suit. 

The first contention by Mr. Ab«ani 
Bhusan Miikherji on behalf ot the 
appellant is that the learned District 
Judge is mistaken in finding that, 
under the Muhammadan La w, Munam- 
mni Panna as widow of Ajaeb would 
be entitled to the whole share which 
belonged to her husband. It is pointed 
out that under the Muhammadan Law^ 
the widow, if a child was living, 
would be entitled only to a one-eighth 
share of her husband’s property while 
a h^lf shaic would go to her daughter, 
if living, and the resitlue would go to 
the brother, so that in no case could 
Mummmat Panna have gifted to Noor 
Mohammad more than her one-eighth 
share if her daughter was living. If 
the daughter was living, Noor Moham- 
mad would be able to claim a half 
share of Ajaeb’s property as being his 
mother’s share ; so that out of the 
eight-annas share of the house belong- 
ing to Ajaeb, the five-annas share 
would fall to Noor Mohammad through 
Muamnmat Panna and his mother, and 
the other three-annas share of the 
eight-annas would come to Wali. 

Mr. Parmeshwar Dayal, on behalf 
of the respondents, admits that such 
would be the shares and that the 
District Judge is not correct in finding 
that Ajaeb’s widow would be entitled 
to a half share of the whole house. If, 
on the other hand, at the time of 
Ajaeb’s death, the daughter of Ajaeb 
were no longer living, the widow, 
Mu^ammnt Panna, would be entitled 
to a quarter share in the house and the 
residue would go to Wali, the brother, 
so that at the most Mnaammat Panna 
could only have transferred bv gift a 
quarter share of her husband’s half 
share in the house. It is quite clear 
that the District Judge was mistaken 
in his reckoning of the share falling 


to Muaammat Panna which she would 
have a right to gift to her daughter’s 
son. 

Another point taken by Mr. Mukerji 
is, that the learned District Judge is 
incorrect in his view that it was 
not necessary to show that there was 
actual delivery ot possession in order 
to complete the gilt. Mr. Macnaghten 
in his Precedents ol Muhammadan 
Law. in Case No. 19 at page 233, 
shows thjit a gift by a woman to her 
grandson is legal and valid and can- 
not be revoked ; and in Case No. 22, 
on page 231 of the same work, it is 
said : “In books of law it is expressly 
stated that if a person disposed of by 
gift a house to another, and continued 
himself to inhabit it, or even keep 
some part of his property therein, the 
gift is void from the circumstance of 
complete delivery and possession not 
having been established.” Exception 
is made in that case to the gift of a 
house by a wife to her husband in 
which the parties continue both to 
reside and also exception is made in a 
case of the transfer by a father of his 
house to his son while himself contin- 
uing to occupy it, and the only excep- 
tions to the rule that there must be 
actual delivery of possession seem, 
according to that case, to be the gift 
ot a house by a wife to a husband or 
a husband to a wife, and a gift to sons 
by parents. 

This case has been upheld in the 
case of Azim-un-mssa Begum v. Cle- 
Dale (l). In the case of Bava 
Sail) V. Mahomed (2) it was held that 
where a Muhammadan woman made 
an oral gift of her husband’s house to 
her nephew on the occasion of his 
marriage, but subsequent to the gift 
continued to live with him in the 
house, the gift was null and void, as 
there was no entire relinquishment of 
the house of the donor and the case 
did not fall within the exception 
allowed by the Muhammadan Law. 

In the case of Bibi Kf^aver 
Sultan V. Bibi Rukhia Sultan (3) 
it was held that a temporary aban- 
donment^ possession of house 

(1) (1868) 6 M.H.C.R. 455. 

(2) (1896) 19 Mad. 343. 

(3) (*905) 29 Bom. 468 -7 Bom. L.R. 

443. 
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by the donor would be sufficient to 
show delivery of possession in order 
to complete a gift, and it is shown in 
that case that for the completion of 
the gift, abandonment even for a 
short lime by the donor would be 
necessary. It seems, then, settled 
that in the present case the gift of 
the house to Noor Mohammad could 
not have been made complete, unless 
Mummmnt Panna, for a time at least, 
abandoned possession in favour of 
Noor Mohammad; and it is not shown 
that in this case there was any such 
vacation of the house by the lady. 

In the case oiSaikh Lbrahini v. Saikh 
Sulaman (4) it was held that lor the 
purpose of completing a gift of im- 
moveable property by delivery and 
possession, no formal entry or actu.il 
physical departure is necessary ; it is 
sufficient that the donor and the donee 
are present on the premises, and an 
intention on the part of the donor to 
transfer has been unequivocally 
manifested. 

In this case beyond the written deed 
of gift, there is no such unequivocal 
intention manifested ; on the con- 
trary, the donor, Musarnmaf Panna 
soon atter her deed ot gift, joined in 
mortgaging the house which according 
to (he plaintiff, was wholly hers, 
though she had already executed the 
deed of gift. This action of her would 
tend to show that there was no such 
intention expressed as would render 
unnecessary the vacation of the house 
by her. 

These are the two chief points in 
the Muhammadan Law which, I think, 
form good ground for finding that 
the decision ot the learned District 
Judge was not correct. 

It remains to be considered whether 
the plaintiff would be entitled in this 
suit to recover possession of any part 
of the house as being his share. The 
plaintiff's case was that the whole 
house had been Musarnmat Panna's 
property under a gift from her father 
and this case has been found to be 
false. The plaint rests the claim 
wholly on the gift by Musarnmat 
Panna to Noor MohammacT and makes 
no claim on account of th e inte rest in- 

(4) (1884) 9 Bom. 146. 


herited by Noor Mohammad or Ajaeb. 
It is impossible to decide what share 
Noor Mohammad would be entitled 
to, it any, tor there is no finding 
whether Noor Mohammad's mother, 
the daughter of Ajaeb, was alive at 
the time of Ajaeb’s death. The fact 
of the daughter's existence at the 
time of Ajaeb’s death would make a 
considerable difference to the share 
to which Noor Mohammad would 
be entitled; in fact if she were not 
alive he would not be entitled to any- 
thing as a share in Ajaeb’s property. 
It IS impossible to allow the plaintiff 
to change his case altogether from 
the case made in the plaint and de- 
pend on the case ot the defendants 
tor relief. 

Having found that the gifi by 
Mnsammat Panna to Noor Mohammad 
was not completed by such dclivciy 
ol possession as is required by the 
Muhammadan Law, and having no 
satisfactory evidence on wliifjh to 
decide the share, if any, which Noor 
Moharanriad would have acquired, I am 
ot opinion that the plaintiff's case 
must fail and the appeal musjt be 
allowed. 

The decree of the lower appellate 
Court is, therefore, set aside and that 
ol the Munsif restored. The appeal 
is allowed with costs. 

A'ppea! alloued. 
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DAS AND KULWANT SAHAY, JJ. 

Sailho Saran Rai and others— Defen- 
dan ts-Appellants 

V. 

Anant Rai and o^^c?r.s~Plaintiffs — 
Respondents. 

Appeal from Original Order No, 18 
of 1922 decided on the Ilth May, 1923 
of Sub-J., Arrah, dated 14th January, 
1922. 

Civil P. C.,S. i^j de€rec obtained by 

pt nitisin/i fraud on Court — 'Potal absence of tonsent 
oj one patty pleaded - Lourt can set aside decree on 
application and no suit ts necessary. 

The Court has inherent powers to correct its 
own proceedings when it is satisfied that in 
passing a particular order it was misled by one 
of the parties. A distinction has been drawn 
in the cases of Indian Courts between a fraud 
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practised upon a pai ty and a fraud practised 
upon the Court. It has been laid down that 
where the question is whether there was con- 
sent in* fact, there is power in the Court to in- 
vestigate the matter in a properly constituted 
application and to set aside the deciee if it is 
satisfied that a party never m fact consented to 
it but that the Court was induced to pass the 
decree on the fraudulent representation made 
to It that the party had consented to it, but that 
where there is a consent in fact, that is to say, 
where the parties have filed a compromise peti- 
tion and they admit that they have filed but 
allege that his consent was procured by fraud, 
the Com t cannot investigate the matter cither 
. in review or ui the exercise ot its inherent 
power, and that the only remedy of the party is 
to institute a suit to set aside the decree on the 
ground of fraud. In other words, the factum of 
the consent can be investigated in summary 
proceedings but the reality ot the consent can- 
not be so investigated. 17 C. W N. 631 , IQ 
C. W. N. 4 f 9;34 Bom. 408 ,*27 M. L. J. 172 
Foil IP. 48b,Cs 1.2. 

K. P. Jayatmutlf S. M. Mulltck^ and 
N. K, Prasad — for Appellants. 

C. C. Das and Maliabir Prasad— tor 
Respondents. 

Da^s, J. — This is an appeal against 
an order of the learned Subordinate 
Judge of Arrah by which he set aside 
a consent decree. The suit in which 
the consent decree was passed was 
instituted by the respondents against 
the appellants tor partition of joint 
family properties. The properties 
sought to be partitioned were set forth 
in the several schedules annexed to the 
plaint. On the 3rd Januaty 1921 a peti- 
tion of compromise was filed in the 
Court. The petition alleged that “ all 
the properties sought to be partitioned 
have been partitioned and under the 
said partition the properties are in 
possession and occupation of the 
parties in equal halves”. It set out 
the properties in schedule A and de- 
clared that the parties were and shall 
be in separate possession ot their res- 
pective shares. The schedule annexed 
to the petition deals with an insignifi- 
cant portion of the properties enume- 
rated in the schedules to the plaint. 
It does not, for instance, deal with the 
malkiat properties ; and in regard to 
the bond debts due to the joint family, 
while it awards about 12,000 to the de- 
fendants it gives less than Rs. 6,000 to 
the plaintiffs. There are important 
alterations in the schedule which at- 
tracted the suspicion of the Court when 
it was called upon to pass a decree in 


terms of the compromise. For instance, 
the whole of the money due from Sathan 
Choubey, Hargum Rai and Baijnath 
Rai seemed to have been allotted in 
the first instance to the plaintiffs : but 
at the time when the compromise 
petition was actually filed in Court it 
was noticed that the figures standing 
against those persons had been tam- 
pered with and that only half the 
amount due from them was allotted to 
the plaintiffs and the other half was 
allotted to the defendants. 

As I have said, the alterations made 
in the schedule attracted the suspicion 
of the Court which called upon the 
plaintiffs* pleader Babu Inder Deo 
Sahay to initial the alterations. I 
cannot help thinking that the learned 
Subordinate Judge should have done, 
well to call upon the plaintiff person-* 
ally to appear before him and to say 
whether he had consented to those 
alterations which were obviously to 
his detriment ; but that course was 
not adopted and the learned Subordi- 
nate Judge was apparently satisfied 
with the initials of the learned pleader 
for the plaintiffs and he passed a 
decree in terms of the settlement. 

The plaintiff’s case is that the com- 
promise actually filed was not the 
compromise which he signed. His 
evidence is to the effect that the 
compromise petition was copied “ in 
six leaves ” and that the schedule con- 
tained all the family properties sought 
to be partitioned and that after sign- 
ing the petition he made it over to 
Sadho Saran, one of the defendants, 
for the purpose of being filed in Court. 
He makes the definite case in his 
evidence that only the first page and 
the last page of the compromise peti- 
tion were retained and that the inter- 
vening pages were extracted and were 
not filed in Court and that alterations 
were made in the last page without 
his knowledge but to his detriment. 
He definitely states that Babu Indra 
Deo Sahay was not his pleader and 
that he did not remember which plea- 
der had signed the compromise petition 
from him and that he did not himself 
take the petition to any pleader for 
signature, and that he left it entirely 
to Sadho Saran relying upon Sadho 
Saran’s honesty in the matter. 
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Upon the evidence I have no doubt 
that a gross fraud has been perpetra- 
ted not only upon the plaintiffs but 
upon the Court itself. The petition 
dednitely states that all the properties 
sought to be partitioned had been 
partitioned and that the specifications 
were given in Schedule A to the 
petition. Now the properties sought 
to be partitioned are given in different 
schedules annexed to the plaint. As 
I have said before, schedule A of the 
petition of compromise compromises 
only a very insignificant portion of the 
properties sought to be partitioned. 

Mr. Jayaswal contends before us 
that in their written statement the 
defendants disputed the correctness 
of the properties set out in the 
schedule and that their case in the 
written statement was that most of the 
properties sought to be partitioned 
were not joint family properties at all. 
That may be so ; but where the peti- 
tion defijiitely states that all the 
properties sought to be partitioned 
have been partitioned. I must assume 
that the nqeaning of the petition is that 
the propeities sought to be partitioned 
in the sui] by the plaintiffs have been 
partitioned. There is no indication in 
the compromise petition that the 
plaintiffs tiad recognized the justice 
of the delendants* claim that most of 
the properties sought to be partitioned 
by him v|sre not joint family proper- 
ties and ^at they could not be parti- 
tioned. Tl my opinion it is sufficient to 
refer to the schedule A annexed to the 
petition rf compromise and to compare 
it with be properties set out in the 
schedule to the plaint to hold that the 
plaintiffs petition in this respect is 
unassaikble. It was then argued that 
the coopromise petition bore the 
signatue of the plaintiff’s pleader and 
that it/ must be assumed that the 
pleadef had authority to settle the 
case cf the terms mentioned in the 
petitio of compromise. 

Tbejplaintiffs, however, deny that 
Babu Jidra DeoSahay is their pleader. 
The evidence of Projit Rai on this 
point s as follows : — 

“Inira Deo Sahai was not my 
pleadr. I do not remember which 
plea^ had signed the Sulehnama 
petitip for me. I have not taken 
that etition to any pleader for sign- 


ing it. Sadho Saran had done so on 
niy behalf”. Babu Indra Deo Sahay 
has been examined as a witness on 
behalf of the defendants-appellants. 
His evidence is that he signed the 
Sulehnama petition on behalf and at 
the request of the plaintiffs. He says 
that he had enquired from his client 
that he had compromised and he was 
satisfied that the plaintiffs had 
compromised the suit on the terms 
contained in the petition of compro- 
mise as filed by him. 

In cross-examination he admits that 
he was not pleader in the case and 
that the “ party ” went to him only 
when the compromise was to be filed 
in Court. He also admits that he 
cannot recognise the different persons 
that had gone to him, although his 
impression is that it was Anant Rai, 
plaintiff No. I who saw him in connec- 
tion with the compromise petition. 
He adds, however, that he did not 
know Anant Rai before. He sjpys 
that the person who saw him told him 
that he was Anant Rai and he was 
apparently satisfied with that and 
signed the compromise petition. 

The evidence of the pleader, there- 
fore, does not establish that the plain- 
tiffs or any of them engaged him to 
file the petition of compromise on 
behalf of the plaintiffs. If indeed any 
of the plaintiffs were known to him at 
the time when he was engaged on 
their behalf it would be impossible to 
accept the evidence of Projit Rai that 
the plaintiff did not engage Babu Indra 
Deo Sahay as their pleader in 
the case. The vakalatnama itself 
strongly supports the case of the 
plaintiffs. We have carefully examined 
the vakalatnama and it is a matter of 
grave suspicion that, though Babu 
Indra Deo Sahay actually appeared on 
behalf of the plaintiffs in the matter 
of the compromise, his name does 
not appear in the printed list of plead- 
ers appearing in the vakalatnama. 

It was very strongly contended be- 
fore us that there is an admission in 
the petition of the plaintiffs that Indra 
Deo Sahay was their pleader in the 
matter. I have read the petition very 
carefully and I am unable to agree 
that there is any admission to that 
effect. No doubt it is not alleged 
its the petition that Babu Indra 
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Deo Sahay was not their pleader, but 
it is distinctly stated that it was 
defendant No. I who obtained the 
signature of the pleader of the parties 
on the petition. There may be an 
admission by implication, but^ there is 
no clear and definite admission that 
Babu Indra Deo Sahay was the plea- 
der of the plaintiffs. 

If the defendants intended to make 
any point of such admission by impli- 
cation contained in the petition filed 
by the plaintiffs, they should have 
cross-examined Projit Rai on this 
point. The attention of Projit Rai was 
not drawn to the alleged admission 
contained in the petition and, in the 
absence of any explanation of Projit 
Rai, I am not disposed to attach much 
importance to the alleged admission 
contained in the petition. The evi- 
dence is clear and definite that the 
name of Indra Deo Sahay does not 
appear 111 the printed list of Vakils in 
the* vakalatnama and that Babu Indra 
Deo Sahay was not the regular pleader 
of the plaintiffs but was only engaged 
for filing the compromise petition. 

Indra Deo Sahay admits that he did 
not know the plaintiffs but that he 
accepted the word of the person who 
actually saw him and thought that he 
was acting on behalf of the plaintiffs. 
I have no doubt whatever that a gross 
and deliberate iraud has been prac- 
tised upon the Court and that the Court 
was pursuaded to sign a decree to 
which the plaintiffs had never 
consented, and that upon the represen- 
tation made to the Court that the 
plaintiffs had consented to it. 

The question then arises whether 
the Court had power to set aside the 
compromise decree either in review or 
in the exercise of its inherent power. 
There is a long list of cases of the 
Calcutta High Court, of the Bombay 
High Court and of the Madras High 
Court in which it has been broadly 
laid down that a Court has inherent 
power to correct its own proceedings 
when it is satisfied that in passing a 
particular order it was misled by one of 
the parties. It was urged before us on 
behalf of the defendants-appellants 
that the only remedy is by suit and 
that once the decree has been signed 
there is no jurisdiction in the Court io 


set it aside on the ground of fraud. 
A distinction has been drawn in the 
cases of the Indian Courts between a 
fraud practised upon a party and a 
fraud practised upon the Court. It has 
been laid down that where the ques- 
tion is whether there was a consent in 
tact, there is powei in the Court to in- 
vestigate the matter in a properly 
constituted application and to set ciside 
the decree if it is satisfied that a party 
never in fact consented to it but that 
the Court was induced to pass the 
decree on the fraudulent representa- 
tion made to it that the party had 
consented to it, but that where there is 
a consent in fact, that is to say, where 
the parties have hied a conaprornise 
petition and they admit that they have 
filed it but one of the parties alleges 
that his consent was procured by fraud 
the Court cannot investigate the mat- 
ter either in review or in th^ exercise 
of its inherent power, and that tht 
only remedy of the party is to institute 
a suit to set aside the aecree on the 
ground of fraud. In other words, the 
factum of the consent can he invv.sti- 
gated in summary proceedings, but 
the reality of the consent cainot be so 
investigated. 

In Hahimqir v. Baadeo Sah (l) it was 
held by Mookerjee and Caipersz, JJ., 
that where an order is obUined from 
the Court on the allegation that both 
parties had assented to it and it is 
asserted by one of the parths that he 
never consented to the order in ques- 
tion, it is open to the Ccjurt o review 
the order and recall it. 

In the case of Peary Ohotdhury v. 
Bonori Das (2) it was held byChatter- 
jea and Greaves, JJ., that, it is the 
inherent power of every Court to 
correct its own proceedings when it 
has been misled and that it las com- 
plete jurisdiction to recall t.e order 
on being apprised ot the true hets. 

In Basangowda Hanmautqoida Patit 
V. Churchigirigowda (3) the faits were 
that in the course of a suit a b^pro- 
mise was presented which wa»igned 
by the defendant’s plead er whoky as not 

(1) (1911) 17 C.W.N. 631-40 1 C. 

894-15C. L.J. 408. , 

(2) (1914) 19 C.W.N. 4i9"-27fc,628. 

(3) (1910) 34Bom. 408— '6 LC^8— 
12 Bom. L. R- 223. 
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especially authorised in that behalf. 
The Court passed a decree in terms of 
the compromise. The defendant then 
applied to set aside the decree on the 
ground that he did not engage the 
pleader and that he never authorised 
the pleader to compromise the suit. 
The Court set aside the decree and set 
down the suit foi hearing. On appeal 
it was argued in the High Court that 
there was no section in the Code 
which entitled the party to ask the 
Court to re-open the suit and set aside 
the decree in a summary manner. 
Chandavarkar, J., in upholding the 
contention of the respondent said as 
follows : — 

“ What the defendant says is that 
there was a suit against him, and that 
the suit was declared to have ended 
by reason of a decree passed with his 
consent. He never consented, and 
the result has been that there has 
been fraud committed upon the Court 
The Court was pursuaded to sign a 
decree to which the defendant had 
never consented, and that upon the re- 
presentation that he had consented to 
It. Therefore, once the Court is asked to 
go back upon its own procedure, it is 
not a question whether there is any 
section in the Civil Procedure Code to 
warrant the action of the Court 
amending its proceedings. It is an 
inherent power of every Court to 
correct its own proceedings where it 
has been misled.” 

A similar view has been taken in 
the Madras High Court, see Viinfca- 
thala V. Vayalil (4) These decisions, 
though not binding on this Court, are 
entitled to the greatest respect, and 
we have been referred to no decision 
which lays down a contrary rule in 
cases where it is asserted by a party, 
not that the consent was obtained 
from him l)v fraud, but that there was 
no consent in fact on his part. 

As I have said before a di.stinction 
has been made in the Indian Courts 
between the cases where a party 
conAes to Court and complains that he 
never consented to the order at all and 
the cases where a party comes to Court 
and admits that he did consent to 
the order but complains that his con- 
sent was obtained by fraud. 


In the one case the fraud is upon 
the party ; in the other case, the fraud 
is upon the Court ; and it is well- 
established, so far as the Indian 
Courts are concerned, that the Court 
has inherent jurisdiction to set aside 
the order when it is apprised of the 
fact that it was induced to sign 
the decree on a fraudulent representa- 
tion of tacts made to it. 

In my opinion the order passed by 
the Court below is light and I would 
dismiss this appeal with costs. 

Kulwant Sahay, J. -I agree. 

Apppnl (tismisspd. 
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Das and Adami, JJ. 

Bhntpran Dom aud -Peti- 
tioners V. 

The Itvlutn Railway Company 
— Opposite Party. 

Civil Rev. No. 79 of 1922, decided on 
29lh November 1922, from a decision of 
the Subordinate Judge, Hazaribagh. 

Railways Act. S. 72— Risk note — Package jneans 
both I overt ng and contents. 

The word “ package ” seems to mean both 
that which is packed and that in which it is 
packed, its covering or receptacle. 41 Cal. S76, 
21 C. W. N. 8 l 5 Foil. [P 487, C. 2] 

Sin VPS war Dnyal and Brij Ki shore 
Prasad — for Petitioners. 

Siva Narain Bose - for Opposite 
Party. 

Das, J,— The view of the learned 
Judge in the Court below is supported 
by two decisions of the Calcutta High 
Court, the case of East Indian Rail- 
way Co, V. Nilkanta Roy (l) and the 
case of Kah Das v. East Indian Rail- 
a ay Co. (2). According to the decision 
of Mr. Justice Woodroffe in Kali Das 
v. East Indian Railway Co, (2) the 
word “package” seems to mean both 
that which is packed and that in which 
it is packed, its covering or receptacle. 
We are unable to say that the view 
taken in the two cases to which we 
have referred is wrong. 

We must, accordingly, dismiss this 
application but in the circumstances 
without costs. 

Adami, J, — I agree. 

Rule discharged. 


(1) (1913) 41 Cal. 576—19 C. L. J, 
142—22 I. C. 679—19 C. W. N. 95. 

(2) (1917) 21 C. W. N. 815—40 I.C. 
626. 


(4) (1914) 27 M. L. J. 172—25 I.C 213. 
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Das and Adami, JJ. 

Pandit Ramashivendra Narayan Ojha 
and others — Decree-holders-Appel- 
lants 

V. 

Bdbu Awadh Behari Saran~-]iu\g~ 
inent-debtor-Respondent. 

A. Nos. 132 and 133 of I922, decided 
on 7th November, 1922, from an order 
of ihe District Judge, Sliahabad. 

Limitaiwn Act, Art. 182 -Prior appl tuition fur 
sale of pt Opel ties- Later application for arrest — 
loiter cannot be refiardcd as cord nuat ion of former. 

All application can only be considered as a 
continuation of the previous application, when 
It is similar in scope and character to the for- 
mer application. Where the former application 
asked the Court, m form and in substance, to 
sell the properties of the judgment-debtor other 
than those which were comprised in the mort- 
gage bond, and the next application in form 
and in sub.stance, asked the Court to realise 
the money from the judgment-debtor by his 
arrest and detention in prison. 

field that it is quite impossible to regard the 
second application as a coatinuation of the 
previous application. The fact that the decree 
obtained was a mortgage decree makes no 
difference. 2 P. L. T. 22 Foil. 

(P. 489, C. 2 , P. 490, C. I.J 

Kulwant Sahay and Har Narain 
Prasad^ioT Appellants. 

5 . M, MulUckt 8 . AT. Ray, S, Dayal 
and Satyadeva Sahay --for Respondent. 

Das, J.--This appeal is directed 
against an order of the learned Dis- 
trict Judge of Shahabad by which he 
dismissed an application for execution 
on the ground that it was barred 
by limitation. The material facts are 
these 

The appellants obtained a mort- 
gage-decree against the respondent, 
but it appears that the mortgaged 
properties had been sold at a revenue 
sale before the decree was pronounced 
in the mortgage action. The decree 
in effect provided that the appellants 
should proceed against the surplus 
sale-proceeds in the hands of the 
Collector. On the 8th of February, 
1917 the appellants presented an appli- 
cation for execution of the decree. 
That application was allowed by the 
Court below but on appeal to this 
Court, the order of the lower appellate 
Court was set aside and the appel- 
lants were asked to proceed in a par- 
ticular way by this Court. The pre- 


sent application was then presented 
for execution on the 22nd January 
1921, and the only material question 
which arises for our consideratton is 
whether the present application is 
barred by limitation. 

It is conceded by Mr. Kulwant 
Sahay, who appears on behalf of the 
decree-holders-appellants, that, unless 
the present application can be regard- 
ed as a continuation of the previous 
application, it must fail. It is neces- 
sary, then, to consider what exactly 
the appellants asked the Executing 
Court to do by their application 
which they presented on the 8th of 
February, 1917, and what they have 
asked the Executing Court to do in 
the piesent application. 

It will be remembered that the de? 
cree was a mortgage-decree, though, 
in the circumstances which happened, 
the decree-holders could only proceed 
against the surplus sale-proceeds in 
the hands of the Collector. It appears 
that before they made their application 
of the 8th February 1917 they made 
an effort to withdraw the surplus sale- 
proceeds from the Collectorate ; but 
they were told that the surplus sale- 
proceeds had already been withdrawn 
by the judgment-debtors. In their 
application of the 8th of February, 
1917, they recited all the material facts 
and then asked for the following 
relief : — 

“ It is, therefore, prayed that this 
execution case may be registered and 
first a Zaidsal notice may be issued 
and then properties of the judgment- 
debtor, as given in the under-mention- 
ed inventory, may be attached and 
sold, and the entire decretal amount 
with costs and interest of this execu- 
tion case, as may be found due on an 
account being made in the office, may 
be realized.” 

The judgment-debtor seems to have 
raised the question whether he had 
in fact withdrawn the money from 
the Collectorate. It seems to have 
been his case that that money was not 
withdrawn by him but by his wife. 
That was a question which the Court 
below had to determine in the appli- 
cation of the 8th of February 1917. 

The lower appellate Court thought 
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that it was unnecessary for it to deter- 
mine whether the money had in fact 
been .withdrawn by the judgment- 
debtor or not, and it directed that exe- 
cution should proceed. The order of 
the lower Appellate Court, therefore, 
amounted to this, that the properties 
of the judgment-debtor, as given in 
the inventory attached to the applica- 
tion of the 8th of February 1917* 
should be attached and sold in due 
course of law. That was the ellect of 
the order of the Court on the applica- 
tion of the 8th of February, 1917. 

As I have stated before, the judg- 
ment-debtor appealed to this Court 
and this Court came to the conclusion 
that the application in the form in 
which it was presented to the Court 
CQuld not be entertained by the Court. 
This Court pointed out that primarily, 
the only decree under execution was 
the decree under O 34, R. 4, and that 
execution could only be taken out 
against the mortgaged property or 
against the sum lying in the Collec- 
mrate as representing the mortgaged 
property, and that before any other 
property could be pursued, an order 
under O. 34, R. 6 was necessary. 

This Court thought that a decision 
on the question as to who had with- 
drawn the surplus sale-proceeds from 
the Collectorate was absolutely neces- 
sary, and that if the Court in deciding 
that question came to the conclusion 
that the money had been withdrawn 
by the judgment-debtor, it was neces- 
sary to make an order upon him to 
bring that money into Court before a 
decree under O. 34, R. 6 could be 
passed against him. 

The learned Judges in delivering the 
judgment of the Court said this 

** We note that the former decree- 
holder is dead and that a fresh appli- 
cation will be required for proceeding 
with the execution of the decree. In 
dealing with the fresh application the 
Court below will have regard 10 our 
remanks upon the question of the 
liability of the parties*\. 

The decision of this Court then was 
this, that the application, in the form 
in which it was presented by the 
appellanbi to the Court, was not main- 
tainable; that it was necessary for 
them first to establish that the money 
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had in fact been withdrawn by the 
judgment-debtor and to obtain an 
order to the effect that the judgment- 
debtor do bring the money withdrawn 
by him into Court. On his failure 
to do so, the decree-holders might 
then be entitled to a decree under 
O. XXXIV, R. 6 and to a sale of such of 
the properties of the judgment-debtor 
as were not comprised in the mortgage. 

The High Court pronounced its 
order on the 29th of October 1918 and 
the present application was presented 
to the Couit on the 22nd of January 
1921. By their application presented 
on the 23rd of January 1921 the decree- 
holders asked tor issue of notice under 
O. XXI, R. 22 and then by issue of 
notice ot warrant of arrest the entire 
decretal amount with costs and interest 
as per account prepared by the Court 
and as set out below may be awarded.’. 

This application was then an appli- 
cation for arrest and detention in 
prison of the judgment-debtor; and 
we have been invited by Mr. Kulwant 
Sahay to hold that this application 
must and ought to be regarded as a 
continuation of the application of the 
8 th of February 1917. 

In my opinion, it is impossible to 
regard the present application as a 
continuation of the previous applica- 
tion. Now, it is well established that 
an application can only be considered 
as a continuation ot the previous 
application, when, to quote the words 
of Mr. Justice Jwala Prasad, in the 
recent case of Konho Proshad Sinejh v. 
HarhaasLal (i), it is similar in scope 
and character to the former applica- 
tion. Now, the former application 
asked the Court, in form and in 
substance, to sell the properties of the 
judgment-debtor other than those 
which were comprised in the mortgage- 
bond; the present application, in 
form and in substance, asked the 
Court to realise the money from the 
judgment-debtor by his arrest and 
detention in prison. It is quite 
impossible, in my opinion, to regard 
the present application as a continua- 
tion of the previous application. 

Mr. Kulwant Sahay, however, urges 


(i) [1920] 2 P. L. T. 22« 53 I- C. 85. 
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before us, that the fact that the decree 
obtained by him in this case was 
a mbrtgage-decree makes some differ- 
ence to the case. I am unable to agree 
with the very ingenious argument 
that was advanced before us by 
Mr. Kulwant Sahay. 

Then, there is another serious objec- 
tion, and it is this: that if we regard 
this application as a continuation or 
the previous application, then it is the 
previous application which must be 
considered on its merits. Now, that 
application could never be entertained 
by the Court, because the decree-hold- 
ers, without exhausting their remedies 
under the decree, asked for sale of 
properties other than those comprised 
in the mortgage-bond. The decree- 
holders have not yet asked the Court 
to compel the judgment-debtor to 
bring into Court the money, which, 
according to their allegations, the 
judgment-debtor had withdrawn from 
thQ. Collectorate. 

As was pointed out by this Court, 
that was the only application which 
they could have made. In my opinion, 
it will not assist the decree-holders if 
we treat the present application as a 
continuation of the previous appli- 
cation. The question was not argued 
before the learned Judge in the Court 
below, but the Court of first instance 
considered the question and decided it 
against the decree-holders. In my 
opinion, the order of the Courts below 
is right and must be confirmed. 

This order will govern Miscella- 
neous Appeal No. 133 ot 1922. 

Adami, J. — I agree. 

Appt^als dismisaoih 
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Mullick and Macpherson, JJ, 

Aulad Ali -Decree-holder — Appel- 
lant 

V. 

AIkIuI Hamid -Auction-purchaser- - 
Respondent. 

S.A.Nos. 156 and 155 of 1922, decided 
on 1st May, 1923, from an order of 
District Judge of Purnea, dated the 
l6th March, 1922. 

(a) Mortgage— Mortgagee becoming a part- 
owner— Can sell other portions for proportwnde 
amount of mortgage money. 


Where mortgagee has become a part owner 
of the mortgaged property which is ordered to 
be sold under the mortgage decree then in the 
absence of any direction in the decree to the 
contrary and of any equities created against 
himselt, he is entitled to sell the mortgaged 
properties in whatever order he chooses. The 
purchase ot the equity of redemption in a 
portion of the property splits up the mortgage 
and tho mortgagee becomes entitled to recover 
only a proportionate share of the mortgage 
money by the sale of the remaining portion. 
He is not entitled to sell the remaining portion 
for the entire debt but the Court cannot compel 
him to sell the portion in which he has got 
equity of icdemption. [P. 491, C. I.] 

(b) CtVil P. C„ O. 2T, R. 89 — Mortgagee who 
ha<i become part-o'Mnei can make a deposit. 

Mortgagee who has purchased equity of 
redempiion in one portion ot the mortgaged 
pioperly can apply under R. 89, to set aside 
the sale held under his own decree. LP 49I,C. 2.] 
(r) Civil P. C , S. 7/5 - -Refusal to accept deposit 
under O 21, R. 89, C. P. C , is refusal to everci\e 
jin isdirtion. 

It IS now the settled practice of the Patna 
Pligh Court to treat a retusal to accept deposit 
tendered for the purpose of setting aside a sale 
under O. 21, R. 89, Civil P. C., as a refusal to 
exercise jurisdiction. [P 491, C 2.1 

Muhaininnd Tahir — for Appellant 
8 N l)utt--foY Respondent. 
Mullick, J. — Appeal No. 156 of 1922 
is preferred by a mortgagee whose 
mortgage lien covered 4 lots of pro- 
perty and who obtained a preliminary 
decree against the respondent on the 
28th July 1918 and a final decree on 
the I3lh July 1919. Meanwhile on 
the I6th April 1918 the appellant had 
bought the equity of redemption in 
lot No. I in execution of a money; de- 
cree which he had obtained against 
the respondent. Then on the 4th 
August 1920 the appellant took out exe- 
cution of his mortgage decree and 
applied for the sale ot lots 2, 3 and 4 
only but this course the judgment-deb- 
tor objected and the execution case 
was dismissed. 

In his next application for execution 
the appellant entered in the list of the' 
pioperiies to be sold all the four lots 
but he requested that lot No. 1 should 
be sold last because he had purchased 
the equity of redemption in it.. The 
judgment-debtor opposed this prayer 
and on the itth December 1920 lot 
No. I was put up to sale and the whole 
decretal debt realised therefrom. 

The appellant thereupon ^.appealed 
to the District Judge but without suc- 
cess, and he files the present second, 
appeal on the ground that in the ab-| 
sence of any direction in the decree tol 



i 92 d AuliAD Ali’v. Abdul Hamid (Mullick, J.) 491 


the contrary and of any equities creat- 
ed against himself he was entitled to 
sell the mortgaged properties in what- 
ever order he chose. I think this con- 
tention is well founded. The pur- 
chase of the equity of redemption 
split up the mortgage and the appel- 
lant became entitled to recover only a 
proportionate share of the mortgage 
money by the sale of lots 2, 3 and 4. 
He was not entitled to sell these 3 lots 
for the entire debt and all that the 
execution Court could compel him to 
do was to sell lots 2, 3 and 4 for the 
reduced amount. But the Court could 
not compel Him to sell lot No. I and 
its order was therefore bad. 

But the lot having been purchased 
by a third party and without 
notice, we are unable in this appeal 
tb set aside the sale 

It is alleged by the appellant that 
the purchaser Latifur Rahman is a 
benamidar for the judgment-debtor, 
but that has not been proved. The 
appellant might perhaps have been in 
a better position it he had, when the 
Court decided to sell lot No. I declined 
to proceed with the execution and 
preferred an appeal ; but as matters 
stand this second appeal must be dis- 
missed with costs. 

S. A. No. 155 of 1922. 

This appeal has been heard with 
the above appeal No. 156. 

It appears that atter Latilur Rah- 
man purchased the property, the 
mortgagee made an application under 
Order 21, Rule 89, C.P.C., for leave to 
deposit the purchase money with in- 
terest and to get the sale set aside. 
The Munsif decided in the appellant's 
favour, but the District Judge in 
appeal held that by putting the four 
properties up for sale without stating 
in the sale proclamation that he had 
purchased the equity of redemption in 
lot No. I, the appellant had created an 
equitable estoppel against himself. He 
accordingly reversed the Munsif's 
ordef and dismissed the appellant’s 
application. Against his order the 
appellant files the present appeal. 

It is clear no appeal lies but the 
appellant asks that his petition may 
be treated as an application for 
revision. In the special circumstances 
of this case we grant his prayer and 


proceed to consider the merits of his 
case. 

Far from attempting to conceal that 
he was the purchaser of the equity of 
redemption the appellant had from the 
moment that he filed his first execu- 
tion case Strenuously contended that 
lot No. I could not be sold because he 
was its owner by purchase and I can 
see no representation on his part by 
reason of which the auction-purchaser 
was induced to change his position. 
I think therefore that there was no 
equitable estoppel in the case. 

The next question is whether the 
appellant was entitled to make the 
deposit. In my opinion his purchase 
of lot I did not extinguish the equity 
of redemption ; the right purchased 
was in the first place not co-extensive 
with his right as mortgagee and in the 
second place here the presumption of 
an intention to keep the security alive 
IS very strong. 

Therefore he was at the time of«the 
mortgage sale the owner of the pro- 
perty, and he was competent to make 
the deposit under Order 21, Rule 89 of 
the Civil Procedure Code, in my 
opinion, the Munsit's order setting 
aside the sale was right and the learned 
District Judge was wrong in reversing 
it. 

It is however contended by the 
opposite party that this is not a case 
ill which we can interfere under sec- 
tion 1 15, C.P.C. The reply is that it is 
now the settled practice of the Court 
to treat a refusal to accept a deposit 
tendered for the purpose of setting 
aside a sale as a refusal to exercise 
jurisdiction and I think that the pre- 
sent application is maintainable under 
section 1 15, C. P. C. 

The result is that the application is 
allowed with costs : the order of the 
District Judge is set aside and that of 
the Munsif restored. The appellant 
is entitled to his costs in the Courts of 
the Munsif and the District Judge.The 
hearing fee in this Court is fixed at 
Rs. 32. 

Maepherson, J.— I agree. 

A. No. 156 dismisaed, 

.V. A. No. 155 allowed. 
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Das and Kulwant Sahay, JJ. 

(RaoBnhmhir) ManSingh —Plaintiff- 
Appellant 

V. 

( MaharaniJ NawaluUibati and another 
— Defendants-Respondents. 

F. A. No 205 of 1922, decided on 
0th April, 1923, from the Addl Sub. J. 
Bhagalpur, dated 5th June, 1922. 

(a) Practice — Person under disabiltty—Change oj 
plea on ceasiing of dtsabiltty allowed. 

A person under disability is no doubt bound 
by the act of the guardian; but it is well 
established that such a person can reopen the 
proceedings after the disability ceases, it he 
satisfies the Court that the act of the guaidian 
has piejudiced him. [P. 497, C. 2.1 

^ (h) Court of Wards Act {IX of tHjq, B C)» 
S 00 — Widow can relinquish without sanction if it ts 
really surrendert but cannot if it is really an aliena- 
tion which is valid by analosiy of surrender. 

A Hindu widow may, under certain circum- 
stances, effectively divest herself ot her interest 
in h''r husband*s estate without coming within 
the prohibition ot section 60 of the Court ot 
Wards Act; but it is not correct to say that 
under no circumstances would section 60 
operate to prevent a Hindu widow from relin- 
quishing her estate in favour of her husband^s 
next reversioners ; just as the Court ofWards Act 
cannot prevent the widow from dying, so it has 
no operation if the widow desires to turn byragt 
or renounce the world. In a case of disclaimer by 
the widow at the time of the death ot her hus- 
band or ot relinquishment, propeily so called, 
afterwards, the title of the hcii \\ould undoubt- 
edly arise by operation ot law, and section 60 
of the Court of Wards Act would not operate 
to the prejudice of the heir Where the widow 
sells the estate for valuable consideration to the 
heir or to a stranger with the consent ot 
the heir, in other words whenever the tran- 
saction IS one, not of relinquishment, the title ot 
the htir arises, not by operation of law, but by 
the act ot transter on the part ot the widow, and 
the transaction would come within the prohibi- 
tion of section 60. 

Where the deed of surrender by a widow 
recited that the grandsons who were the next 
heirs who had undertaken to pay them or the 
survivor of them the monthly sum of rupees two 
thousand out of the income and profits of the 
estate and also to defray the expenses of the 
daily and periodical worship of the family dei- 
ties, and the docament then asserted that the 
grandsons had agreed to all the terms aforesaid, 
and the grandsons executed another deed where- 
by they agreed to pay 2,000 per month to the 
widows and to spend Rs. loo per month for the 
worship and agreed to be liable to pay 2,000 
with interest at 12 p. c. p. m. from date of 
default and to make the amount a charge on 
the property. 

Hcldi the act of the widows i*- not an act of 
the renunciation of the world or an act which 
iq the eye of law would justify the inference in 


that they were civilly dead. The transaction 
operated as a conveyance and fell within the 
prohibition of section 60 ot the Couit of Wards 
Act IF. 499, Cs. I & 2; P. 504, C. 1 .1 

V) Hindu Law— Widow— Relinquishment-- 
Nature of —Conveyance for consideration to next heir 
IS not relinquishment— For a relinquishment there 
must be some act justifying inference that she ts 
c Willy dead. 

Although actual transfers by Hindu widows 
have, in many cases, been supported by reference 
to the theory ot the relinquishment of the 
widow’s entire interest, there is relinquishment 
in the true sense ot the term, when there is 
disclaimer by the widow at the time of the 
death of her husband, or the renunciation of 
the world by her afterwards, or some act by her 
which might, in the eye ot law, justify the 
inference that the widow is civilly dead. It is 
only when the widow is dead, either actually or 
civilly, that the law steps in and gives the 
estate of her husband to the next reversioner. 
There are cases in the books which are called 
cases ot relinquishment but which are in fact 
not cases ot relinquishment at all where aliena- 
tions by Hindu widows have been upheld by 
arguing from analogy. But analogy denotes 
only cl partial similarity ; and it does not follow 
that, because where a widow renounces the 
v/orld, the next reversioners take the estate by 
operation ol law, there is also a succession by 
operation of law where, as a result of a tran- 
saction not amounting to a rclinquishment> 
properly so called, but capable of being support- 
ed by reference to the theory of relinquishment, 
the estate comes to the next reversioners. E. g. 
a Hindu widow may sell for valuable considera- 
tion the entire estate of her husband to the 
next reversioner or to a stranger with the assent 
of the next reversioner. The transaction will 
be upheld by applying the analogy Ot a relin- 
quishment ot her estate by the Hindu widow ; 
but it can hardly be argued that there is 
relinquishment properly so called, in such a 
case, or that the title ot the reversioner arises 
by operation ot law The truth is that the law 
on the subject has ground from precedent to 
precedent ; ana it is impossible to argue that 
because a certain legal incident is true of a 
certain proposition, it must also be true of 
every proposition which may have been logically 
drawn trora the first proposition, or which is 
capable of being supported by reference to the 
first proposition. It is one thing to say that 
because upon the death of a widow either actual 
or civil, the estate would at once vest by ope- 
ration of law upon the next heir of her husband, 
therefore the widow can operate her own death* 
by conveying absolutely the estate of her 
husband to one who, at the moment ot the 
conveyance, is the next heir of her husband ; it 
is another thing to say that when the widow 
does convey the estate to the next rev^ioner, 
the reversio ler takes the estate by operation 
of law and not by virtue of the conveyance. It 
does not follow that, because the heir takes 
by operation of law when there is real relin- 
quishment by the widow, that is to say, when 
she elects to die a civil death, he glso takes by 
operation of law when, as a result of a transac- 
tion which may be supported by reference to 
the theorv of relinquishment, but which in 
fact is not relinquishment, the estate is carried 
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from the widow to the heir or to a stranger with 
the consent ol such heir. It cannot be laid 
down as an inflexible rule applicable to all cases 
that the heir takes by operation of law whenever 
as a result of a transaction to which the widow 
and the heir are parties, the entire estate be- 
comes vested in the heir or goes to a stranger 
with the consent of such heir. A relinquish- 
ment becomes operative only when the widow 
acts upon the declaration and withdraws herself 
from the estate. A widow cannot be said to 
have withdrawn her life estate, if, iiot withstand- 
ing her paper declatation, she continues to be 
in possession of the estate. 

IP. 499, Cs. I & 2 ; P. 500, C i ; P. 501, C. I ; 
P. 502, C. I ;P. 504,C. 2.1 
(d) Part performance Theory is applicable only 
on subsequent acfinj*^ and conduct. 

Though a party has complete power to resile 
from anmcomplelc engagement, such a power 
will be denied when the acting and the conduct 
of the parties have carried the incompletely 
executed engagement into effect. But in order 
to exclude the plea of locus penitentiac, a party 
must have his claim, not upon the incompletely 
executed engagement, but upon the equities that 
arise from the actings and the conduct of the 
parties. The equitable rule applies to imper- 
fectly clothed transactions, transactions which 
in England ought to be evidenced by 
writing but are not evidenced by writing, 
which in India ought to be evidenced by a 
registered document but are not evidenced by 
registered document, and it is well established 
that, provided there have been actings and 
conduct of the parties unequivocally referable 
to the engagement and productive of alteration 
of circumstances, loss or inconvenience, a party 
can found upon the equities arising from the 
acts done though not upon the engagement 
itself. [P. 505, C. I.l 

(c) Hindu Law—lnhcrilante — Diiuj^hter's sons 
SHU ceding to grandfather get ancestral estate nt 
which tlicir sons have inteiest. 

Daughter’s sons take grandfather’s property 
as ancestral property which is deemed to be 
an accretion to the joint property in which 
their sons take interest by birth. The doctrine of 
survivorship is not limited to unobstructed suc- 
cession and to the succession to the joint pro- 
perty of re-united coparceners but it applies 
also to widows and daughters, 25 M. 678, Expl. 
35 Cal. 1039 (P. C.), 9 M. I A. 539 Exp, and 
F(fll. [P. 5o8, C. 2.1 

(f) Pardanashtn lady — ExecitUon of document — 
Pi inctples-- Persons I laimwg under document must 
show that she km'w what she was doing — Principles 
enunctaied in books are only rules of prudemv and 
depend upon facts of each case 

E\cry person taking a document from a 
pardanashtn lady is bound to show affirmatively 
that the document was her document, that is to 
say, that she understood the nature of the tran- 
saction and the effect of it The Courts of law 
have laid down certain rules for assisting them 
to determine the point, dut it is necessary to 
remember that the rules so laid down arc rules 
of prudence rather than rules of law, and that 
their application will depend on the particular 
facts of dhch case. As Ae Judicial Committee 
once pointed out, there is a grave risk of failure 
of justice, if these rules are moulded into 
inelastic formulx or crystallised into inflexible 
rules and treated as of universal application, re- 
gardless of the special factsland surrqjanding cir* 


cumstances of the concrete case which requires 
adjudication Execution, full knowledge of the 
nature and effect of the transaction, and, inde- 
pendent and disinterested advice must be proved 
to justify the alienation by the lady. Decisions 
will be found to tall broadly into two groups 
namely, first, cases where the person who seeks 
to hold the lady to the terms of her deed is one 
who stood towards her m a fiduciary character 
or in some relation of a. personal confidence and 
secondly, cases where the person who seeks to 
enfoicc the deed w as an absolute stranger and 
dealt with htr at arm’s length. In the former 
class ot cases, the Court will act with great 
caution and will presume confidence put and 
influence exerted , in the latter class of cases, the 
Court Will require the confidence and influence 
to be proved intrinsically. The Court must 
have 1 egard to the intellectual attainments of 
the lady concerned and will natutally be disin- 
clined to set aside the deed where she is proved 
to have been of business habits, to have been 
literate, to have possessed the capacity to judge 
for herself. 

IP. 510, Cs. T & 2; P. Sir, C. 

Independent advice is necessary even in cases 
of alienation for religious purposes. 

If upon a review ot the facts which include 
the nature of thing done and the training and 
habit of the mind of the grantor, as well as the 
proximate circumstances affecting the executio.., 
the conclusion is reached that the obtaining of 
independent advice would not really have made 
any difference in the result, then the deed 
ought to stand |P, 512, C. 2.) 

^ Stiltnn Ahmad, A. San^ N.C. Sinku and 
C. Maznmdar- iov Appellants. 

K. B. Dutt, C. C. Das, P. Dayal and 
L, K. Jka~ior Respondents. 

Das, J.* -Maharaja Sir Harballabh 
Narain Singh, K.C.I.E., was the owner 
of a considerable zamindari known as 
the SonbarsaRa j. He was murdered 
on the 1st of April, 1907, by an un- 
known assassin and he died leaving 
him surviving two widows, Maharani 
Tarabati and Maharani Nawalakhbati, 
a daughter, Maharaj Kumari Padma- 
bati, and two grandsons, the sons of 
Maharaj Kumari Padmabati, Rao 
Bahadur Govind Singh known as 
Barra Lai and Rudra Pratap known as 
Chotey Lai. Maharaj Kumari Padma- 
bali died in May, 1915 ; Rao Bahadur 
Govind Singh died in October, iQig, 
and Maharani Tarabati died in 
August, 1920. The plaintiff, the ap- 
pellant before us, is the son of Govind 
Singh and he seeks,.as against Maha- 
rani Nawalakhhbati and Chotey Lai, 
to recover possession of an eight anna 
ihare of the Sonbarsa Raj. 

On the t8th December^ x^i8 
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two widows of the late Maharaja 
executed a deed of surrender in 
favour of their ^randson^; Gobind 
Singh and Rudra Pratab. At the time 
of the execution of the deed of 
surrender, the Maharanis were wards 
of the Court of Wards; and the main 
questions in this appeal are : first, 
whether the Maharanis were com- 
petent to execute the deed of sur- 
render without the concurrence of 
the Court ot Wards ; secondly, whe- 
ther the plaintiff, in the circum- 
stances of the case, can claim under 
the deed of surrender; and, thirdly, 
whether the <leed of surrender v;as 
intelligently executed by Maharani 
Nawaldkhbati and whether she had 
independent advice in relation to the 
execution of that document. 

The ddmitteil facts are as follows : — 
Chotey Lai was suspected of the 
murder of the late Maharaja, and 
under an executive order of the 
Government, he was externed from 
the District of Bhagalpur directly 
after the murder. The order of extern- 
ment was not removed until some 
time in 1920. On the 30th April, 
i 907 » the Maharanis applied to the 
Collector of Bhagalpur to be declared 
disqualified proprietors under section 
6 of the Court of Wards Act, so that 
the estate might be managed by the 
Court of Wards. On the 15th May, 
1.907, the Maharanis addressed an- 
other letter to the Collector of Bhagal- 
pur. They alleged in that letter that 
the late Maharaja before his death 
expressed a desire that Chotey Lai 
should succeed him as the proprietor 
of the Sonbarsa Raj and that, in 
obedience to the wishes of the late 
Maharaja they were willing to surren- 
der their estate in favour of Chotey 
Lai. 

The petition was signed not only by 
two Maharanis but also by their 
daughter Padmabati and their eldest 
grandson Barra Lai in token of their 
assent to the proposal made by the 
Maharanis. Mr. Lyall, the Collector 
of Bhagalpur, interviewed the Maha- 
ranis on the 23rd of May, and it 
appears that he pointed out to the 
Maharanis, 

“ the grave objections that exist in 
so important a matter of any precipi- 
tate or imperfectly considered action.^ 


The Maharanis agreed to postpone 
the execution of the deed of relinquish- 
ment for some months and the inter- 
view came to an end. On the 27th 
May, 1907, the estate was taken over 
by the Court of Wards and thereupon 
the Maharanis became wards of the 
Court ol Wards. On the 4th February, 
1916, the Maharanis, it appears, 
addressed a letter to the Collector ot 
Bhagalpur proposing to surrender 
their estate in favour of Barra Lai. 
The letter is not on the record, but is 
recited in another letter dated the 4th 
March, 19x8 addrc'jsed bv the Maha- 
ranis to the Collector ot Bhagalpur. 
The last mentioned letter sets out the 
legal difficulty in executing the 
proposed deed of surrender in lavour 
ol one only of iheir two grandsons 
and slates that to obviate all tutiirc 
difficulty and prospective litigation 
they have decided that the surrender 
should be in favour ot both the 
grandsons. 

To this letter they annexed a draft 
deed of surrender in substitution of the 
one which they had sent fo the Collec- 
tor in February, 1916, and asked the 
Collector to obtain the sanction of 
the Court of Wards to the new deed 
which would be executed in favour of 
both the grandsons. In their letter the 
Maharanis entered into an elaborate 
defence of Chotey Lai and asserted 
that there was nr) evidence to justily 
the police theory that Chotey Lai had 
any concern direct or indirect, in the 
murder ot the late Maharaja. They 
asserted further that the late Maha- 
raja had affection for Chotey Lai and 
wanted to make him the sole heir of 
the Sonbarsa Raj and that 

“ during the lew minutes that he 
survived the dastardly and murderous 
attack which resulted in his death he 
actually wrote with his own hand a 
will bequeathing the entire Sonbaras 
Raj to the said Rudra Pratap Singh ” 
but that “ unfortunately he did not 
survive long enough to sign the* will 
and get it legally attested.” 

They also prayed that the Govern- 
ment might be pleased to withdraw the 
order prohibiting the return of Chotey 
Lai to the District of Bhagalpur. This 
letter was obviously forwarded through 
the Commissioner of Bhagalpur to the 
Board of Revenue and on the 25th 
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October, 1918, the Board of Revenue 
wrote to the Commissioner stating that 
it could not accord sanction to the 
Maharanib to surrender their estate 
in favour of their grandsons. Notwith- 
standing the adverse decision of the 
Board of Revenue, the Maharanis, on 
the 18th December, 1918, executed a 
deed ul surrender in favour ot their 
grandsons. On the 23rd December, 
1918, the Mah.iranis wrote another 
letter to the Collector of Bhagalpur 
intimating that they had executed 
and registered a deed of surrender in 
favour ol their grandsons and request- 
ing the Collector. 

“ to take steps to make over the 
charge and management of the said 
properties to Rao Bahadur Govirid 
•Smgh and Rudra Partap Singh if the 
Court of Wards do not think fit to 
retain management under section 13 
(A) ol Act IX of 1879 (B. C.)**. 

On the iSth April, 1919, the Maha- 
ranis were informed that the Board 
of Revenue considered that the deed 
of relinquishment executed by them 
in favour ot their grandsons was in- 
valid. Barra Lai then applied for 
registration of his name in the Land 
Registration Department. The Court of 
Wards on behalf of the Maharanis 
contested the application of Barra Lai 
and the application of Barra Lai was 
tel used, Barra Lai died in October, 
L919 and on the r/th January, 1921 
the suit, out of which this appeal 
arises, was instituted by the appellant, 
the son of Barra Lai, tor a decree for 
possession in his favour and in favour 
of Chotey Lai whom he cited as de- 
fendant second party in the action 
and in the alternative for a decree for 
possession of eight anna share in the 
Sonbarsa Raj. 

The plaintiff’s case is that the Maha- 
ranis were competent to, and did in 
fact execute a deed ot surrender in 
favour of his father and Rudra Partap 
on the l8th December, 1918, and that 
upoh the execution of the deed of 
surrender the estate, of which the 
Maharanis were then in possession as 
Hindu widows, vested absolutely 
in his father and in Rudra Partap. 
According to him the Collector of 
Bhagalpur put undue pressure upon 
the Maharanis to compel them to 
agree to the Court of Wards taking 


charge of the estate and that the as- 
sumption by the Court of Wards of 
the management ot the estate’ was 
contrary to the provisions of law and 
did not give it any right to object to 
the execution of the deed ot surrender 
by the Maharanis. 

The Court of Wards^on behalf of 
Maharani Nawlakhbati put in a writ- 
ten statement in which it contested the 
claim of the plaintiff. It denied that 
any pressure was put on the Maha- 
ranis to' compel them to agiee to the 
Court of Wards taking charge ot the 
estate and it asserted that as the late 
Maharaja was heavily involved in 
debts, the liabilities amounting to 
about ten lakhs of rupees and as the 
Maharanis being pardattashin ladies 
weie unable to protect their interest, 
the Maharanis applied tor the protec- 
tion of the Court of Wards and that 
the Maharanis were declared disquali- 
fied proprietors upon their own appli- 
cation. In the 6th paragraph ol^ the 
written statement there is an admis- 
sion that in 1916 the Maharanis ex- 
pressed their desire to relinquish their 
estate in favour of Barra Lai and there 
is a suggestion that the deed of relin- 
quishment sued upon was not executed 
by them intelligently. 

Then there is an added paragraph 
which runs as follows : — 

“ That the defendant No, 2 of whom 
the Maharanis were very fond was 
ordered by the Government to leave 
the district owing to his suspected 
complicity in the murder of the 
late Maharaja Bahadur. The plaintiffs 
have represented to the Maharani.s 
that it was necessary to have a deed 
executed by them, so that the Govern- 
ment might be induced to allow the 
defendant No. 2 to return to Bhagalpur 
and the Maharanis on that misrepre- 
sentation without any proper and in- 
dependent advice signed the alleged 
deed of surrender without properly 
understanding its effects. This de- 
fendant submits that in the circum- 
stances the deed is legally invalid and 
inoperative.” 

The 7th paragraph raises a question 
of law, namely, whether the deed of 
surrender was valid inasmuch as 
the sanction of the Court of Wards was 
not obtained by the Maharanis. The 
^th paragraph alleges that the deed 
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of surrender was not acted on by the 
Maharanis and that 

“ the Maharanis continued in enjoy- 
ment of the same rights as before the 
execution of the alleged deed of sur- 
render ” 

The defendant second party also 
put in a written statement in which he 
charged Barra Lai with having pro- 
cured the execution of the deed of 
surrender by false representations. 
The case made is, that Barra Lai took 
advantage of the tact that the Maha- 
ranis were fond of Chotey Lai and that 
he induced them to execute the deed 
of surrender by representing to them 
that the execution of the deed would 
secure the withdrawal of the order 
of externnient against Chotey Lai. 

The learned Subordinate Judge 
who tried the case framed the follow- 
ing issues:- 

1. Is the suit maintainable ? 

2. Whether non-comphance with 
the t provisions of section 8o of the 
Civil Procedure Code bars the suit ? 

3. Whether the deed of surrender, 
dated the l8th December, 1918 was 
executed by the Maharanis, widows of 
Maharaja Sir Harballabh Narain 
Singh Bahadur, under misrepresenta- 
tion without getting any independent 
advice and without knowing or under- 
standing its contents. Is it legally 
valid or operative ? 

4. Whether the said deed of surren- 
der amounts to a surrender of the 
entire interest of the Maharanis in the 
Sonbarsa estate 

5. Is the deed of surrender valid 
having regard to the provisions of 
section 60 of the Court of Wards Act 
(IX of 1879 B. C.) ? 

6. Did the plaintiff’s father and 
defendant second party accept the 
surrender and give consent to it ? 

7. Did the aforesaid deed of surren- 
der accelerate the succession of plain- 
tiff’s father and defendant second 
party the next reversioners to the said 
estate and vested in them and did 
they (the plaintiff and defendant No. 
2) acquire a right, and title to the said 
estate in equal shares and become 
entitled to possess it by virtue of the 
said surrender? 

8. Whether the plaintiff has got any 
right or title to a moiety of the Son- 


barsa estate and is he entitled to 
succeed to it and get possession ; if 
so, under what terms ? 

9. Whether the eJerarnama set up 
by the plaintiff was caused to have 
been executed under misrepresentation 
and fraud as alleged by defendant 
second party ? 

10. Is the plaintiff entitled to get 
any mesne-profits, if so, to what 
amount? 

11. To what relief or reliefs is the 
plaintiff entitled? 

12. Was any pressure brought to 
bear on the Maharanis to agree to 
make over the Sonbarsa estate to the 
Court of Wards ? 

Issues I and 2 were not pressed be- 
fore him and he answered those issues 
in favour of the plaintiff. In regard 
to issues 3 and 9 he came to the con- 
clusion that there was no misrepre- 
sentation in the case and that there 
was an intelligent execution of the 
deed of surrender by the Maharanis. 
He thought the independent advice 
was not necessary but that there were 
circumstances in the case which sug- 
gested the inference that the Maha- 
ranis had independent advice in 
regard to the execution of the deed of 
surrender. He decided these issues 
in favour of the plaintiff. He found 
no difficulty in answering issue No. 4 
in favour of the plaintiff. The ques- 
tion raised in that issue was whether 
the surrender could be regarded as a 
surrender of the entire interest of the 
Maharanis having regard to the fact 
that they retained a substantial inter- 
est in the estate for their maintenance. 
The. learned Subordinate Judge 
thought that the provision of a month- 
ly allowance to the Maharanis for 
their maintenance did not effect the 
validity of the deed of transfer. 
Issue No. 12 was not very seriously 
pressed before him and he decided 
that issue against the plaintiff. He 
lastly considered issue No. 5 and he 
thought that section 60 of the Court of 
Wards Act constituted a prohibition 
on the right of the widows to surren- 
der their estate without the concur- 
rence of the Court of Wards He an- 
swered this issue against the plaintiff 
and in the result he dismissed the suit. 
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Before dealing with the arguments that 
have been advanced to us it is nocossarv 
to mention a matter as to wliioh there 
has been some discussion before us. The 
Iiearing of the suit liogan ou the 1 0th 
May 1922 ; and from the lOth Ma> 1922 
iiB to the 31st May 1922 Mahannu Nawa- 
lakhbati was reiiresented m the record of 
llie suit ])y the Court of Wards and ])\ tlie. 
Officiating (government pleadiT m Court. 
Tile Court of Wards nivido no attoinjit to 
examine Maharani Nsiwalakhh.iti «is a wit- 
ness on her liohalf, liut slie was rxaniined 
as a witness on liohalf of the defendant 
second party. 

While she was being oxainined on com- 
mission, Balm Dobta Cliaraii Mukhatji, 
tbo Officiating Oovernment pJeadcr stated 
k) the Comniissiouer that under nistnic- 
tfpns from the Court of Wanls he would 
not jiress issue No. 3 on hclialf of Afalia- 
rani Nawalakhhati and that ho would not 
examine the Maharani as a witness in 
support of lier svritton stiitoineiit. 

Issue No. 3, it will he remembered, 
raises the vory inijiortant question of fact 
namely, whether the deed of surreudoi 
was intelligently executed hv the Mahara- 
iiis and wlujthor they liad imy mdo])endent 
advice in regard to the execution of this 
document. The Maharani as the ward of 
the Court of Wards was completely hound 
by the act of the Court of Wards on her 
behalf, and it aiipears that the Court of 
Wards intended to raise one jioint and one 
jjoint only, on her lichalf, namely, wdiethei 
she was competent to execute the deed of 
surrender having regard to the fict that 
the sanction of the Couit of Wanls had 
not been obtained. 

It was obviously a matter ol great pre- 
judice to the Maharani tliat her real 
defence was not allowed to he raised on 
her behalf by the Court of Wards ; hut 
she was hound by the act of the Court of 
Wards, and, so long as she remaiued a 
ward of the Court of Wards, she had no 
right under tlio Court of Wards Act to 
raise any defence on her behalf. The 
Court o! Wards, however, retired from the 
management of the estate ou the 27th 
^pril 1922 after the evidence had been re- 
corded in the case and the arguments 
heard in part. 

On the Slst May 1922, Babu Dobta 
Charan Mukerji, presented a iietition sta- 
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ting that the IMaharani w'as no longer a 
w'ard of tlie Court and that the Govern- 
ment jdeadcr had no further authority to 
represent liei in tlio suit. On the 1st 
June, 1922, ^Iahar«mi NawMlakhhati 
appcvireil thiough another jileador and filed 
a jietitioii 111 which she iirayed that tiie 
written statement filed by tlio defendant, 
second juirtv might lie considered as her 
written st.atoineut and sfie inliinated to 
the Couit tint she desired to jiress issue 
No. 3. 

This apiilication was opjioscd on hclialf 
of tlie jilaiutifTI'. The position taken uiji 
by the jdamtitf w^as that tlio learned 
Government pleadei rejiresenting Maha- 
lam Nawalakhhati having gi\cu up issue 
No. 3. he, tlio jilamtiff, did not adduce 
evidence m siipjiort of Ins case that tlie 
deed of surrender wms nitelligontU execu- 
ted h> the Maharani s and that tliev had 
mdejicndont advice in legard to tlio cxecu- 
tioii of tliat document. 

• 

Tho learned Subordinate Judge thouglit 
that there wms great force m tJio conten- 
tion of the plamtill and ho considered tlmfc 
any attempt on tlie jiart of Maharani 
Nawalakhhati to re-open issue No. 3 
would seriously prejudice the plaintiff. He 
held that Maliaraiii Nawalaklibati could 
not he allowed to roo])en issue No. 3. 

When tins ajjjieal was opened before 
us, wo came to the conclusion that it w’as 
not right aiul proper tliat Maharani 
Naw^alakhbati shouUl ho debarred from 
presonting a case to the Court w'hioh slie 
has undoubtedly made in lior written 
statement. Thi' learncil Govennnont 
Advocate, apiiearmg on behalf of the 
lilaintitT, strenuouslv contended tliat she 
was coni])letely bound by the act ol the 
Court of Wards and that, to allow' Jiorr to 
lesile from tlie jxisition conceded by the 
Court of Wards, would ojierate as a great 
li*».rdship on his client. 

A person under disability is no doubt 
liomid liy tho act of tho guardian; but it 
is well estahhslied that such a person 
can reoinm the proceedings after the 
disaliility ceases if lie satisfies the 
Court that tho act of tlie guardian 
has jirejudiced him. In our opinion, 
it is far better that she should be 
allowed to reopen the matter now 
than that she should come to us after- 
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wards, if w-o should decide the appeal 
against her on the question of law 
raised on her behalf, and invite us to 
deal witn the wliole case on the foot- 
ing that the document WuS not read 
and explained to hoi, and that slie had no 
indopendont advice in relation thereto. 
Wo accordingly came to the conoliisioii 
tliat it was open to her to press issue 
No. 3 and that tlie learned Subordinate 
Judge should have allowed her to reo])on 
that issue and to have mot any case of 
prejudice by adjourning the hearing of tho 
suit and giving an opiortuuity to the 
plaintiff to adduce such ovidenoo as lio 
tliought necessary. 

Mr. Sultan Ahmed tlion jiressod before 
us that if wo allowed Maliaraui Nawalakh- 
liati to reopen issue No. 3 we slioiild give 
liim an opportunity to examine certain 
witnesses who are material witnesses on 
this issue. We recognised tlio force of 
Mr. Sultan Ahmed’s contention and gave 
him leave to cross-examine Maliarani 
Nawalakhhati on issue No. 3 ^nd to ex- 
amine Mr. B. 0. Son, the Commissioner of 
the Patna division who was the Collector 
of Bliagaliiur from April 1916 to September 
1918; Mr. Nil Money Dey, who was the 
manager of the Sonbarsa Estate from 
1914 till Jub 1^20; Mr. Md. Abdus 
Samad who was the Manager of tho 
Sonbarsa estate under the Court of 
Wards at the time when the written 
statement was filed on her lielialf ; Mr. 
Surja Prasad the Government jileader of 
Bhagalpur and Baiiu Aiiirudh Prosml 
Smgli, a zamindar and a pleader who is 
alleged to have taken a jirominent part in 
tho matter of the execution of document 
by the Maliarains. The plaintiff has exa- 
mined all these witnesses before ns excojit 
Babii Anirudh Prosad Singh and we have 
considered their evidence in deciding 
issue No. 3. 

It will be convenient, first to deal with 
the questions of law winch liave been 
raised by tlie defendant m tins litigation. 
The contention which found favour with 
the learned Sub-ordinate Judge is that 
section 60 of tlie Court of Wards Act cons- 
titutes a prohibition on the ixiwer of a 
Hindu widow to relinquish the estate (of 
which she may be m ix>SBession as a 
Hindu widow) without the concurrence 
of the Court of Wards. 


It is not disputed tliat, at the time when 
the Maharanis purjiorted to relinquish 
their est.ite m favour of their grandsons, 
the estate was under the management of 
tho Court of Wards, and that the Maha- 
ranis were wards of the Court. On the 
4th March 1918, the Maharanis forwarded 
to the Collector of Bliagalpur a draft 
deed of surrender wdiioh they proi\)sed to 
execute in favour of their grandsons and 
asked hm« to olitain the sanction of the 
Court of Wards “ to the now deed wdiich 
will he in, favour of both the daughter’s 
sons.” 

The Collector forwarded tlie appliCcation 
of the Maharanis to the Board of Revenue 
through ihe Commissioner of the Bhagal- 
imr division, and on the 25th October 
191 8, tlio Board wrote to the Comiius- 
sioner to Ha^ that it agreed with 
the collector that the execution of the 
deed of surrender by the Maharanis 
during their lifetime in favour of their 
grandsons will coiiqilicate matters and 
create difliculties m tlie way of the Courts 
management. 

It accordingly directed "that things 
should he allowed to go on for the present 
as they are”. 

On tlie 13 til December 1918, the 
Collector conveyed tho decision of the 
Board of Revenue lo tlio Maharanis. On 
tlie 18th December, 1918, with the full 
knowledge ol tlie decision of the Board of 
Revenue^, the ^laluiranis executed the deed 
of surrender by which they relinquished 
their widow’s estate in favour of their 
grandsons. 

Section 60 of the Court of Wards Act 
provides as follows : — 

” No ward shall be competent to create, 
without sanction of Court, any chargq 
upon, or interest m, his property, or any 
part thereof, or to assign over or charge 
any allowance to he received bv him from 
tJie Court.” 

The question at once arises whether 
by relinquishing her estate in favour of 
her husband’s reversioners, a Hindu widow 
creates on interest in her estg^te. It has 
been contended on behalf of the plaintiff that 
the substance of the transaction is the with 
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drawal of the widow’s estate, and the"con- 
sequent acceleration of the interest of the 
lieirs who succeed to the properties, not 
by virtue of any act done by the widow, 
but by operation of law. 

I am quite willing to admit that a 
Hindu widow may, under certain circum- 
stances, effectively divest iierself of her 
interest in her husband’s estate without 
coming within the jirohibitioii of section 
60 of the Couri of Wards Act ; but I am 
not prepared to admit that under no 
circumstances would section GO operate to 
prevent a Hindu widow from rolinciuishing 
her estate in favour of her husband’s next 
reversioners. 

It IS well to remomber that, altliough 
actual transfers by Hindu widows have, in 
many cases, been supiiorted by reference 
to* the theory of the relinquishment of tlie 
widow’s entire interest, there is relinquish- 
ment in the true sense of the torni, when 
there is disclaimer by the widow at tJio 
time of the death of her husband, or tlio 
renunciation of the world by her after- 
wards or some act by her winch 
might, in the eye of law, justify the 
inference that the widow is civilly 
dead. It is only when the widow is dead, 
eitlior actually or civilly, that the law steps 
in and gives the estate of her husband to 
the next reversioner; and just as the 
Court of Wards Act cannot prevent the 
widow from d>ing, so it has no ojjcratioii 
if the widow desires to turn bijuKji or re- 
nounce the world. 

But there are cases m the books Avhich 
are called oases of relinquislimont but which 
are in fact not cases of relinquishment at all 
where alienations by Hindu widows have 
been upheld uy arguing from analogy. But 
analogy denotes only a partial similarity ; 
and it does not follow tJiat, because where 
a widow renounces the world the next 
reversioners take the estate by oiietation 
of law, there is also a succession by oiiera- 
tion of law where, as a result of a transac- 
tion not amounting to a relinquishment, 
properly^ so called, but capable of being 
supported by reference to the theory of 
of relinquishment the estate comes to the 
next reversioners. 

To take a simiile case, a Hindu 
widow ma^ sell for valuable oon- 
sideration the entire estate of her 


husband to the next reversioner or to 
a stranger with the assent of the- next 
reversioner. Tlie transaction will be 
uplield by applying the analogy of a 
relinquishment of her estate h> the Hindu 
widow ; but it can hardly bo argued that 
tliore IS relinquishment proiierly so called, 
in such a case, or that tlie title of the 
reversioner arises by ojicration of law. 

Tlie truth is that the law on the subject 
has grown from precedent to precedent ; 
and it IS iniiiossible to argue that because 
a certain legal incident is true of a certain 
proiX)sition, it must also bo true of every 
jiroposition winch may have been logically 
drawn from the first proixisition or which 
IS callable of being supported by reference 
to the first proposition. 

A discussion of some of the leading 
cases will, 1 think, make good my 
l)oini. In 1866, the question arose be- 
fore tlie Suproine Court in the case of 
Jadomouec v. Hatoda Vrosonno fl) wfie- 
thor a Hindu widow could for good 
consideration, convey her estate, in- 
herited by her from her son in favour 
of the next heir then living. In answering 
the question in the afdrmative, Calvilla, 
G. J. pointed that it was but another 
way of doing that which in former times 
was continually done without violence to 
the letter or spirit oi Hindu law, though 
in a manner shocking to humility, by 
means of the rite of Suttee” auid he took 
note of the fact that a " widow can by 
adopting a certain fonn of religious life 
divest herself of the estate and then ac- 
celerate its devolution on the next heir in 
her hfetime,” 

Tlie case before tlie Supreme Court was 
a case ol conveyance, pure and simple ; 
but arguing from the analogous oases of 
widows committing suicide or adoxitiug a 
religious life and thus accelerating the 
devolution of the estate on the next heir, 
the Court came to the conclusion that 
theic was nothing inherently wrong m the 
widow conveying the estate of her husband 
for consideration to one who would take the 
estate by inheritance if she were to die at 


(i; (1866) I Boul. laO, 
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the (Into ol tlic conveyance. 

But it IS one thing to say that hec.iuso 
upon tlic de.ith of a widow, eitlier actual 
or civil, tlio estate would at once vest 
by operation of law upon the next licir 
of her husband, therefore llic widow can 
operate her own death by con\ eying 
absolutely the estate ol her husband 
to one, who, at the moment of the 
conveyance is the next heir ot her 
husband; it is anotliei thing to say 
that when the widow does convey tlie 
estate to the next reversioner the 
reversioner takes the estate by oiiera- 
tion of law, and not by virtue of tlio 
conveyance. 

Jndomonee s cuhv (i) was decided in the 
Su])remo Court in 1850; and lietween 
1850 and 1884 the law was firmly esta- 
blished in Bengal that a Hindu widow by 
relinciuishiiig lier rights in favour of tlio 
heir of her liusband’s estate could accele- 
rate his inheritance, and that the elTect of 
a conveyance by her and such heir wms to 
convey the absolute estate. 

In 1884, in Nobo Ki>ihoie Smiim iCoy v. 
Ha) i Nath Sarvia liny (2) the ciuostion was 
raised whether the transfer or conveyance 
by a widow upon the ostensible ground 
of legal necessity, such transfer being 
assented to by the per sen who at the 
time IS the next reversioner, would 
conclude another person not a party there- 
to who IS the actual rovorsionor upon the 
death of the widow, from asserting Jus 
title to the property. 

The facts wore these: the w idow exe- 
cute<l a conveyance of the proi^erty in 
favour of a stranger, recitmg necessity . 
The High Court took the view that theio 
was not a sullicient finding m the judg- 
ment of the appellate Court as to wdiether 
there was legal necessity for tlio conve- 
yance or not, and tlie whole case was 
argued on tlie footing that there was 
no necessity for the conveyance. The 
poison who at tlie tune was the next 
reversioner executed a separate document 
in which he assented to the conveyance by 
the widow, and covenanted on behalf of 
himself and his heirs, that he would not lay 
claim to the jiroperty at any future time. 
The rovorsionor died, and the iicrson 
entitled to succeed on tho death of the 


(2) (1884) 10 Cal. 1102 (¥. B.) 


widow was another person who was in no 
way bound by tlie covenants executed by 
tho previous reversioner. 

The Division Bench conceded that the 
widow’ might retire m favour of tho next 
reversioner and that, if she did so, that is, 
if she aliandoned her interest m her favour 
tho next reversioner would have as com- 
jilete and absolute a title to the iiroperty 
as he could have on her death. It also 
conceded that there might be a transfer by 
tho widow' to tho reversioner, and a second 
transfer by the revei^sioner to the stranger ; 
but it did not see how the effect of a double 
transfer could be given to two documents 
differ cut m their nature and contents. 
Tlio learned Judges accordingly referred 
tho (luestion for the determination of the 
Bull Benclj. 

Hir Bichard (lartli, in delivering tlio 
judgment of tho Bull Bench pointed 
out that if the widow died a natural 
deatli, lier husband's iieirs would at 
once succeed to the estate ; oi if she were 
to become a or otherwise die 

a civil death, the result would be 
the same, and ho tliought that just as she 
might liavo disclaimed her estate when her 
husband died, there was nothing wrong or 
objectionable in her relinquishing her estate 
at any time in favour of her husband’s 
heir for the time being, after she had once 
accepted it. So far the position was pei- 
toctly^ clear ; but then the question had to 
be faced whet he i tlio widow and the next 
heir could agree to make an alienation of 
tlie estate witliout any legal necessity to 
support it. 

On tliis (question, Sir Bichard Garth said 
as follows 

“'But, it it IS once esoabhshed as a mat- 
ter of law, that a widow may relinquish 
her estate in favour of her husbands* hqir 
lor tho tune liciiig, it seems impossible to 
proveiit any alienation, which the widow 
and tlie next heir may thus agree to make.“ 

The learned Chief Justice recognised the 
essential distinction between a case of 
lelinquishment, properly so called, and*a 
case of sale, without any legal necessity 
merely with the consent of tjie next male 
heir, but he thought that there was such 
a long course of authority m favor of* the, 
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)X)wer of llie widow to alienate the estate 
With the consent of the next heir thdt the 
Full Bend) could not decide the contiMiy 
without disturbing the titles which h<wl 
been acQiiirod on tlie strength of that 
authont>, Sir Ijawrence Jenkins m Hchi 
Prasad ChoNfilian v. (iopul Bharjat (31 
summed up the decision m 
case m these words : — 

“ Starting then from the established 
position that tlio next heir’s succossion 
can ho accelerated by relinquishment, it 
was detorinmed in Nohokisliore’s case as 
a logical consequence that the widow, \\ ith 
the next licir’s consent, could alienate 
without my legal necessity.*’ 

And tile learned and distinguished Chief 
Justice siud as follows : — 

“ The road to the decision in NohoJci- 
shore’b case was not without its difficul- 
ties, but the learned Judges felt it liad to 
ho travelled that title might he quieted. 

It seems to me clear beyond dis- 
pute that the extension of the doctrine 
was moro or loss forced upon the 
Court ; the Court ujiholding tlie extension 
oil the ground tliat it was the logical conse- 
quence of the right conceded to the widow 
either to disclaim the estate at the time 
of the death of her husband or to turn 
hfji(uji or othor^viSG die a civil death after- 
wards and tlius accelerate the succession 
of her husband’s heir. 

The decision of Sir Kichard Garth jxniits 
out the real distinction lietween ,i case of 
rcbmiuisliment, jirojierh so calh^d, and a 
case of alienation capable of being supjxwt- 
cd 1)> reference to the theory ot relinquish- 
ment ; and it seems to me that it does not 
follow that, because the heir takes by 
operation of law when there is real 
reliiiquislmieiit liy the widow, that is to 
sa>, wlien slio elects to die a civil death, 
lie also takes by operation of law wlien, 
as .1 rosulc of a transaction which may 
bo supiiortocl by reference to the theory 
0^ relinquishment, but wdiich is in fact 
not relinquishment, the estate is 
earned from the widow to the heir 

(3) (I913j 40 Cal. 721. -17 O.W.N. 
?01-19 I.C. 273— 17 C.L.J. 499 
(F. B.) 


or to a stranger witli the consenl of such 
hoir. 

it IS not necessary for our present deci- 
sion to discuss anv of the suhsefqucnt 
decisions. Behan Lai v. Mudho Jail Jktr 
(roi/inral (4) recognises that the widow 
can accelerate the estate of the heir hv 
convoying absolutely and destroying Jior 
life estate. In the Full Bench case of 
J)ebi lb a sad v. (fopal Bliatjut (3) it was 
laid down tliat, to uphold an alienation 
by tlie widow on a giound other than 
that of legal necessity or of tlio equitable 
extension founded on legal necessity, it 
should he shown that there was a consent 
of the ne\t lioir to an alienation capable of 
being supjiorted by reference to the theory 
of the relinquislimeut of the widow’s entire 
estate and conseiiuent acceleration of the 
interest of the consenting heir, provided 
tho alienation is of tlie whole estate. 

The question nnolvcd in the Full Bench 
case was wlietlior a widow* could alienate 
a portion of her estate with the consent 
of tlio next reversioner. Sir Lawrence 
Jenkins pointed out that, if the Idiena- 
tion was to be supjiorted hy reference 
to the theory of tho relinquishment of 
the wuloyv’s entire interest, tho aliena- 
tion must ho of the entire estate ; for 
as the Judicial Committee afterwards 
said m tho case of Eanucisanu Gmmdan 
V. Nachiajjpa Goundan (5). 

“there cannot he a widow who is 
partly cfiaced, iiartly^ not so.” 

The decision of Sir Lawrence plenkms 
makes it j[)crloctly* clear that the Courts 
have been obliged to have recourse to tho 
tlieory ol reliiuiuishment for tho ])urj)oso 
of deciding cases wlucli are not oases of 
relinquishment in order that title acquired 
on the faith of a long series of decisions 
may not bo disturbed. 

1 have come to tlio conclusion that 
it cannot ho laid down as an indexible 
rule tipplicablc to all cases that tiio 

(4; (1891) 19 Cal 23G- -19 I.A. 30- 
6 Sar. 88 (P.C.). 

(5) (1918) 42 Mad. 523-46 I.A. 72- 
36 M. L. J. 493- 26 M. L. T. 5- 
17 A. L.J. 536 -29 C. L. J. 539 - 
21 Bom. L. R. 640—23 C. \V. N. 
777— (1919) M.W.N.262— 50I.C. 498 
—10 L. W. 106 fP. 0.) 
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heir takes by oiieration of law whenever 
UH a result of a transaction, to which the 
widow and the heir are parties, the entire 
estate becomes vested in heir or goes to a 
stranger with tlie consent of the heir. In 
a case of disclaimer by the widow at tlio 
time of the death of lier liusband or of 
relinquish men t, properly so called, aftiT- 
wards, the title of the Jieir would undoub- 
tedly arise by operation of law, and in 
my opinion section 60 of the Court of 
Wards Act would not operate to the 
prejudice of the heir, assuming that, at the 
date of the relinquishment the widow were 
a ward of the Court. 

But a case of rclm(]uislijiieiit must be 
carefully distinguished from a case which 
IS not one of relinquishment, but which is 
capable of being supported by reference to 
the theory of reliniiuishinent. A true case 
ot relinquishment arises w’hen there is 
the renunciation ol the world by the 
widow and the abandonment of the estate 
liy her or some act b\ her which might 
m the eye of law justify the mte- 
ronoe** tliat she is civilly^ dead. 

But where tlio widow sells the eatate for 
valuable consideration to tlie heir or to a 
stranger with the consent of the heir or 
enters into an engagement with the heir 
which lias the effect of carrying tlie estate 
to the heir or a stranger with the consent 
ot the heir, in other words, wdienever the 
transaction is one, not of rolmquishment, 
but one capable of being supiiorted by 
reference to the theory of relinqiiishuient, 
the title of the heir arises, not by opera- 
tion of law, hut by the act of transfer on 
the part of the widow, and the transaction 
would come within the prohibition ot 
section 60, assuming that the widow w-oro 
a ward of the Court, and the sanction of 
the Court were not obtained to the trans- 
action. 

I Jiavu now to consider whether the 
transaction of the l6th Deccnibtr, 1918, 
operated as a relinquishment or as an 
alienation. Now the transtiction is evid- 
enced by two documents one executed by 
the Maharanis m favour of the grandson^ 
and the other executed by the grandsons m 
favour of the Maharanis. The deed of 
surrender is described as an indenture to 
which the Maharanis and the grandsons are 
parties, and the deed executed by the 


grandsons is described as an agreement to 
which the grandsons and the Maharanis 
arc parties. The deed of surrender recites 
that the Maharanis were each getting a 
monthly allowance of Bs. 625 from the 
Court of Wards and that, as they were 
grow'ing old and were desirous of remaining 
aloof from the concerns of the world and of 
sjicndirig their latter days m divine w'orship 
and meditation m tlie holy city^ of Benares 
with an allowance for their maintenance 
befitting their rank and iXDsition, they 
wished to surrender and relinquish their 
Hindu widows’ estate in the property left 
by their husband to their ^grandsons wlio 
were the next heirs of tlieir Jmsbaiid and 
wlio had undortak('n to pay them or the 
survivor of them the monthly sum ol 
rupoi's tw’o thousands out of tlie income 
and jirolits ot tlie estate and also to 
defray the expenses of the daih' and,' 
periodical w^orship of the family deities. 

The document then asserts that tlie 
grandsons “ have .i greed to all the terms 
ci.lor('H,iid” and proceeds to provide 

tis 

1. That tlie iirst jiarty Maliarani 
Tarabati and Maharani Nawlakhbati do 
hereby' relinquish and surrender all 
their rights in the property moveable 
and miinovoalile, left by their hus- 
band, the late Maharaja Harballabh 
Narain Smgli Bahadur, K. C. I, E. 
commonly called the Sonbarsa Estate, 
now in the cliarge and under the manage- 
ment of llio Court ol Wards to and 
m favour of tlie second party 
Rao Bahadur Gobmd Singh and Budra 
Pratap Singli, tlio next heirs of the 
said Mahantj Baliadur under the 
Hindu Law, and m jmisuanco thereof 
the first party do liercliy make over 
the entire projierty afoiesaid to the 
second ' party in full extinction of their 
rights as Hindu widows. 

2. That tlio second party will be 

cniitled to the wliolc pioiierty afore- 

said fi-om this date and they will hold 
and enjoy the same m the rights of 
daughter’s sou succeeding to the pro- 
perty of their maternal grand-father 
under the Benares school of Hindu 
law, the share of each being a moiety 
of the said proiiei“ty. 

3. That the second party will be 

entitled to have their names dLtered 

as proprietors in equal share m 



1928 B. B. Man Singh v. NAWALAKHBATi’CDfts, J.) Patna 503 


respect of the -revenue paying or revenue 
free estates included in the said proi^erty 
by removing the names of the 1st ])arty 
now recorded in the registers maintained 
under Act VLT of 1878 (13. C.) 

4. That the first party will at once 
inform the Court of Wards of this surren- 
der and request tlie Court to inalto over 
the cliarge and management of the said 
property to the second part^ subject to 
the Court’s retaining tlie management if it 
thinks tit under section 18 A of the said 
Act, TX oi 1879 (B. C.) 

5. That the f rst party, or the sur\ ivor 
of them, will he entitled to receive a in.un- 
tenanco allowance ol Bs. ‘i ()()() (rupees 
two thousand^ pei mensem, fiom the 
second part> out of the rents and jirofits 
of tlie said jiroperty so long .is tiuw or 
either of tlieiii live or lives. 

fi. Tiiat the second paity under- 
take to keep up and maintain the 
daily and ijerioclical worshi]) of the 
family deities Laohmi Naram Jee, 
Ram Chandra Jee and Radlia Krishna 
flee, installed at the Sonbarsa house 
left by the said Maharaja Bahadur, at a 
cost of Bs. 100 (rupees one hundred ) per 
mensem and should they omit or neglect 
to carry out this undertaking the first partj 
will he entitled to (uiforce the fulfilment 
thereof. 

The agrecinont executed by the grand- 
sons in favour of the M{/Iinunfn contains 
all the recitals that are to be foimtl in the 
deed of surrender, and jirovidcs as 
follows : — 

The first jiarty, tlierefore, m considera 
tion of the promises, do hereh> agree of 
their own free will and accord that from the 
day they became the proprietors of the said 
Soinharsa estate, by reason of the surren- 
der aforesaid tJiey and their heirs, succes- 
sors, executors, administrators and assig- 
nees shall pay to the second party or the 
survivor of them, so long as they or either 
of them live or lives, the monthly sum of 
Rs. 2,000 (ruiiees two thousand) for their 
maintenance in a style suitable to the 
rank and position hold by their 
deceas^ husband, and if they fail to 
pay the allowance due for any months 
(which is to be taken as an English 


month) on the first day of tlie following 
month, the second party will bo at liberty 
to enforce the jmyment thereof, - with 
simple interest at the rate of 12 jier cent, 
per mensem hv jirocess of Court, and the 
said arrears ot allowance, with interest 
and the costs of the suit, if any, to enforce 
the pavnicnt thereof sliall be the first 
charge on the property mentioned m the 
schedule liereto annexed which from a 
pait of the estate surrendered h> the 
second jnirty as mentioned above. 

And the first party further agreed that 
from the day aforesaid they shall keep up 
and maiutam the daily and periodical 
worshij) of the family deities, Lachmi 
Naniiii Jee, Ram Chaiulra Jee, and Radha 
Krishna Jee, installed at the Sonbarsa 
house left h> the said Maharaja Bahadur, 
at a cost of Rs. 100 I Rupees one ImndredJ 
per mensem (the month being taken as an 
English month) and should they omit or 
neglect to carry tins agreement the second 
l>arty will he entitled to enforce the ful- 
filment thereof. * 

What, then, is the substance of the 
transaction between the Maharann 
and their grandsons ? In the first jdace 
it IB an agreement, and indenture, as the 
parties themselves describe the document. 
Ill the second jilace, the desire of the 
MahaKoiteH to retire from the world is not 
unconditional, hut is subject to two 
important conditions, first, that the grand- 
sons, will pa> tJiem or the survivor of 
them a sum of money for their main- 
tenance “ befitting their rank and position” 
that ^ to say, a sum of rujices two tliou- 
sand, ])er month, which let it be remem- 
bered, IS a sum much in excess of what 
the Mnharanta were actually receiving 
from the Court of Wards, and secondly 
that the grandsons will defray the expenses 
of the daily and periodical worship of the 
family dieties at a cost of Rs. 300 per 
month. 

In the third place, the Maharant^ are 
sufficiently alive to their worldly interest 
to stij^ulate that their maintenance alluw- 
ance at Rs, 2,000 iX3r month with interest 
on arrears at 1 2 per cent, per month shall 
form a first charge upon certain specific 
proiDerties belonging to the estate. In 
the fourth place, they retain a 
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sufficient interest m the estate of their 
husbanil h\ reserving to themselves the 
liberty to enforce the fultilment of the 
condition as to tlehshevu. 

Now I do not desire to tliiow the 
slightest doubt uix)n the numerous cases 
which have decided that tr.instiotions 
snnil.ir to the one whioli 1 am considering 
an' caiKible of being sujijiorted ])\ ndVrenco 
to the tlieor\ ol the reliniiuishinent of the 
widow's entire interest. 1 have' not the 
slightest doulit that, -had the Court of 
Wards not stood in the \Na\, tlie transac- 
tion would have carried tlio estate from 
thcMahaunmio tiio grandsons; hut, m 
luv opinion, the estate would have been 
carried, not l)\ oiieration ol law, hut liy the 
act of tlic' \lnlnn(niis. 

In Jiulotuoiuu»\ (a\t* (ij tlu‘ widow relin- 
quished her estate in favour of the next 
reversioner in consideration of a vearl> 
allowance of Es. 1,400 to he paid to lier. 
The transaction wms desorilied h\' the 
learned -ludges as a conveyance for good 
consideration. 

ill tlie case before us, the Mahaunn'i en- 
tered into the tiansaction m consideration 
of the promise on the ji.irt of the grandsons 
to pay tliem a sum of money mucli in 
excess of what tlie Court of Wards was 
paying them. 1 tind it iin])ossible to hold 
that the act on the j>art of the Maharmus 
was an act for the renunciation of the 
world or an act wdiioh in the eye of law' 
would justify the inference that they w^ore 
civilly dead. In mv opinion, the transac- 
tiou operated as a con\ey<ince and fell 
within tlie prohiintion of section (50 of thr 
Court of Wards Act, and the learned 
Subordinate Judge was right m dismissing 
the plaintiff’s suit on this ground. 

My conclusion on the question which 
I have just discussed is sufficient for the 
disjiosal of the ajijieaJ hut as the case is 
likely to be carried to the Judicial Com- 
mittee, it is necessary that I should express 
iii.\ views on the questions wdiioh have 
been raised before us on behalf of the 
defendants. It was urged that as- 
suming that S. 60 of the Court of 
Wards, Act did not jirevent the 
Maliaranis from surrendering tiieir 
estate in favour of their grandsons, 
the deed of surrender, standing by 


itself, could not carry the estate from the 
Maliaumis to their grandsons^ and, as 
IDossession still remainetl with the Maha- 
rams, the transaction was incomplete, 
and there w'as a power in Maharam^ 
Nawlaklihati to resile from nn mcoinnlete 
ongagement. 

The liasis of the argument is tli.it, in 
order to accelerate the succession of the 
next lieir, there must lie a relinquishment 
in fact, and not mcieh a jiaiier (h clai.ition 
to that eff(‘ct. As i have show'ii, before, 
tlie present law on tlio subject of relin- 
quishment IS merely the extension of the 
rule of Hindu Law w'lncli iiermitted a 
w'ido \ to renounce the w^orld and aliaiulon 
the jiropertv. It wms dotennmed in thi* 
case of Pinsiul v. (ntpal JJiutlal (}]) 

that it logic w%‘is to liave any iJace m oui 
system ot law, iclinquislmient must bo of 
the entiie estate, and not of a ixirtion of 
it. And so it IS argued that if the analog> 
IS to hold good, tJiore must he an aban- 
donment in fact m order tliat the lien* at 
law* may stej) into the niheritance. 

i think that the contention is 
right and ought to jirevail. A relm- 
(luishmeni, m my opinion, becomes 
operative only wlien the widow acts 
ui)on tlie declaration and withdraws 
herself fiorn tho estate. It is difficult 
to understand how a widow* can he 
said to have withdiawn from Jiej life 
estate, if notwithstanding her jiaper dec- 
laration slio continues to lie in jxjssession 
of the estate. It w*as jxjinted out liy the 
Judicial Committee in lianqaHumi v 
cluapjjit (5) that 

‘ it is tlie effacement of tlio widow ' 
an effacement w*hich in other circum- 
stances is effected by actual death or 
l)> civil death — wliicli opens the estate 
of the deceased Imsband to his next hens 
at that d.ate.” 

In my opinion, the effacement must 
he founded on lact, and so long as tlie 
w*idow does not in fiust efface hersoh, 
she has tlie right to say, — since she fs 
not bound to efface herself : — 

“ L have changed my mind, and I 
do not intend to give effect to my 
declaration.” 

The learned Government Ad\ ocate 
does not dispute tho correc^ess of 
the proposition which I venture to 
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think IS, at the verv foundation of the 
doctrine of relinquishment. But he 
asserts that circumstances have arisen 
which make it inequitable for her to 
change her mind. 

Now I quite agree that though a party 
has complete ixiwer to resile from an 
incomplete engagement, such a power will 
be denieTl when the actings and tlie con- 
duct of the parties have carried the 
incompletely executed ongageinent into 
effect. But, m order to exclude to the 
plea of locus a party must 

have his claim, not iqjon the incompletely 
executed engagement, hut uixm tlio equities 
that arise from tlie actings anil tlie 
conduct of the parties. 

. But here the engagement was mcoinploto 
liBcause ixjssession was retained by the 
Maharanis, and, if possession was retained 
by the Mahenams, there could he no 
equity uiKui which a claim could be 
founded. The e<iuita])le rule ujion which 
the learned Cxovernment Advocate relies 
ajiplies to imjierfectly clothed transactions, 
transactions which in England ought to lie 
evidenced by writing but are not evidenced 
by NNriting, whioli m India ought to he 
evidenced by a registered document but 
are not evidenceil by a registered document, 
and it is well established that, piovided 
there have been actings and conduct of the 
parties unequivocally referable to tho 
engagement and productive of alteration 
of circumstances, loss or inconvemonce, a 
party can found uixm the equities arising 
from tho acts done, though not ujxm the 
engagement itself. 

In my opinion, there is no scope for the 
application of the equitable rule to the 
facts of the present case. It is not 
suggested by the defendants that the 
document, .upon which the plaintiff relies, 
was imperfectly clothed, or that all tho 
formalities connected with the document 
were not gone through, what is suggested 
is that the relinquishment did not become 
effective until there was a relinquishment 
in fact, and to a case so put, it is clearly 
no answer to refer us to the doctrine ot 
part performance. 

But sijpposing it is possible to in- 
vestigate a case of part performance, 
it IS relevant to enq^uire whether the 
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plaintiff does found uiion the equities 
arising from the alleged actings of the 
parties. The plaint exjiressh asks for the 
following declaration : 

“ That the Court be pleased to declare 
tliai by tlie deed of surrender and tbo 
ehanunna dated tbo 18tli December, 
1018, the idamtift’s f itlier and th» defend- 
ant second party became entitled as the 
next imniediato reversionary heirs of tlio 
late Maluiiuia Sir Harliallaldi Narain 
Singh Baluulur, K.C.I.E., to all the pro- 
ix^rties left bv liim, and tlio defendant 1st 
party Jias no right to witliliold jiosscssion 
of tbo Sonbarsa estate from the plaintitl 
and the defendant second party.” 

Tins does not look us if tlie iilainiiff 
has b.ised Ins claim, not iqKin tlio deed 
of surreudi'r but upon tho eiiuities arising 
from the actings of the jiarties. A careful 
lierusal of the ]daint is sufliciont to 
establish that the plaintiff bases bis title 
on the (Iced of surrender. We are not 
told what the actings of the parties were 
which have given rise to an equit> in 
favour of tlie plaintiff and it is, in m>' 
opinion, quite imix)ssible to investigate a 
case of equity on tho plaint as presenteil 
bv the plaintiff. 

But I do not intend to rest my decision 
on this ix)int on so narrow a ground as 
the construction of the plaint. The 
evidence does not, m inv opinion, establisli 
that there have been actings of the parties 
on which the jilaintiff can base his title. 
The deed of surrender was executed on 
the 1 8tli December, 1918. On the 23rd 
DecemheTy the Malta i am b addressed a let- 
ter to the Collector informing him of what 
tliev had done and requesting him 

” to take steps to make over tho charge 
and management of the said proiierties to 
Rao Bahadur Gobmd Singh and Rudra 
Pratal) Singh if the Court of Wards do not 
think fit to retain management under 
section 13 {etj of Act IX of 1879 (B, C.)” 

This is the sole ‘ acting ’ on the part 
of the MaiiaraniSy and it has been 
gravely argued that, upon this letter 
an equity can be founded in favour of 
the plaintiff. I am unable to accej)t 
this coptention as well founded. It 
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was productive of no alteration of cii- 
cum'^tances, no loss or inconvenience, 
and it certainly does not disclose any 
act done by tlie {,^randsons, known to 
and permitted by the JMahamnn to 
take place on the faith of the ongai^e- 
mont, as if it were jierfect. The letter 
was written and addreSBOtl on tlie ‘2‘lnl 
December I91H, and there is no evi- 
dence of any act done subsoqiUMil to tlie 
23rd December 1918 winch inif'bt aiigi?est 
the inference that the MalniKim^ acted 
on the transaction of I Sth December oi 
that they permitt ed their grandsons to .ict 
on the faith of tlie transaction of the 18th 
December as if it were complete in itself. 
The Mnhantim continued to reside mSon- 
harsa and to draw thoir manitenanco 
allowance from tiio Court of Wards. The 
eldest Maliaratn died in August 1920, and 
on her death, hei interest m her liushainl’s 
estate became \ested in ValKUtint Naw- 
laklihati. 

The suit w.is instituted on the 17th 
January 1921, and the Court of Wards 
retired from tin* managemeut of the estate 
on the 27 til \prd 1922. On the retire- 
ment of the dourt of Wards ^^uh(^nnll 
Nawlaklibati became entitled to speak on 
her own behalf, and she promptly repudiat- 
ed the trunSiiction of the 18tli Doceinhoi*. 
In mv opinion, the evidence does not 
supix)rt tiu' contention that there were 
actings ol the paities on which the plani- 
tdV could rel\ in support of his title. 

ft was tlu^n aigued that the only way in 
wliich the Malinranis could have aban- 
doned the i)roperty was h^ vc<iuestnig 
the Court of Wards to make over tJie 
projierties to their grandsons, and that 
tins tho^ did hv their letter of the 
23rd Decemlier. Hut the qiiesiiou, in my 
ojiinion, IN not wliether the Mahumun 
made an attempt to relinquish their 
estate, hut whether there was relinquisli- 
ment in fact. 

Upon the withdrawal of the Court of 
Wanls from the managonient of the estate, 
it was open to Mtthiuam Nawlaklibati to 
affirm the transaction of the 18th De- 
cember. She expressly declined to affirni 
it, and 1 do not see on ^\hat ground the 
plaintiff should be allowed to nuiiutain 
ejectment against her since she was not at 
any time Ijound to relinquish lior eat ito in 
favour of lior grandsons, and since .plie has 


resiled from the engagement before 
completing the transaction. 

It was then contended on liehalf of 
defendant No. 2 that assuming that 
the deed of surrender carried the estate 
from the Maiunani^ to linn and to 
Ins brother, on the death of his hrotlier, 
the interest of his brother came to him 
by surviN'orship, and the idaintilT as the 
son of Ins brother has no title to maintain 
the suit. The aigunient is founded on 
tlie <l(*cisioii of tbo .ludicial Committee in 
W^iilafjuinwa v. VenkatiOionauaijania fC) 
in whicli it was estiiblihlied that, ipioii 
the death of a daugliter, her sons succeeded 
to the property of their maternal grand- 
father as Ins heirs, and that they took the 
propcrt\ jointly with rights of survivor- 
ship. 

The Madras High Court had come to tlie 
conclusion that the doctrine of survivor- 
sliij) w.is limited to unobstructed succes- 
sion and to tlie succession to the joint pro- 
perty of reunited co-parceners. This was 
undoubtedly the view of so eminent a 
Hindu lawyer as Bir Gurudas Banerji, and 
was accepted as settled law both m the Cal- 
cutta High Court and Madras High Court. 

It was contended before the Judicial 
Committee by Mr. IMayiie tliat there was 
a number oL cases in the books in which 
property mfioritod as obstructed mheri- 
lance was regarded as joint with right of 
survivorsliip. Mr. Ma>Tie referred to the 
case of sons succeeding to the self-acquired 
property of tluir fathers, to the case of 
\vidows succeeding to the property of tlieir 
luislmnd, and to the case of dauglilors 
succeeding to the properly of their fathers. 

The Judicial Committee thought that, 
‘ where sons succeed, tho inhon- 
tanct' as to them is unobsti noted,” 

but it accepted the cases of widow 
«md daughters as conclusively estah- 
lishnig that tho doctrine of survi- 
vorshii) is not limited to unobstructed 
succession and to the succession to 
tho joint proixsrty of reunited oo-parceners. 

It was urged liefore us bji Mr. 
Naresli Chandra Bmha, that, according 
to the Mitaksliara, uixm tho death of 
a widow or a daughter, her co-widow 

(6) (1902') 25 Mad. 678-29 1, A. 166- 
4 Boiu. L.R. 667- 7 O.W.N. 1- 
12 M.LJ. 299-J8 Sar. 286 (P.O.). 
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or the surviving daughter succeeds to the 
property, not indeed by survivorship, but 
as the nearest lioir of the last male holder 
of the ])roparty but it seems to mo that 
we are not at liberty to entertain tlie argu- 
ment, for to do that would bo to throw 
doubt uix)n tlio correctness of tlie decision 
of the Judicial Committee. On the deci- 
sion of the Judicial Coinimtteo it must 
follow that Barra Lai, <it his death, did 
not leave any interest in the estate which 
was capable of l)eii\g inherited by the 
plaintiff. 

But tlie actual decision of the Judicial 
Committee by no means decides the ques- 
tions which have been raised in this appeal. 
The critical question is, is the right of 
survivorsbij), referred to b> the Judicial 
Committee, the right of survivorship as 
understood by t\w. MiialsUara law, iu‘.cord- 
mg to which the right will not ptevail in 
favour of the survivor as against the male 
issue of the deceased ? Tlie passage m the 
judgment of the Judicial Coiniiiittec, as to 
the interpretation of which the Madras 
High Court and the Allahabad High Court 
have differed from each other, runs as 
follows : — 

“ what then was the cliaraotei of the 
property which they ** fthat is to say, the 
daughter’s sonsj “ took ? In the grand- 
father’s hand it was sopaiately acquired 
property. Tn the hands of the grandsons 
it was ancestral proport\ winch had devolv- 
ed on them under the ordinary Jaw ol 
inheritance.” 

And then follows a jiassage winch, in 
my opinion, is the key to the understand- 
iiig of the decision. That jiassagc is .is 
follows : - ■ 

“ Niladri and Appa Rao were ineinhors 
of a united family.” 

Now it must be conceded that if the 
term “ ancestral property ” was used by 
the Judicial Committee in the sense iii 
which that term is understood in the 
Mita^sJiara, it will be miixjssible to adlnit 
the validity of the argument advanced on 
behalf of defendant No. 2 that his right to 
take by survivorship will prevail as against 
the plaintifT. “ Ancestral property ” m 
its technical sense means “ property 
which descends upon one person 
m such a mannef that his issue 


acquire certain rights in it as against 
him.” 

Mr. Lakshmi Kant Jha on behalf of 
defendant No. 2 maintains that there is an 
exception to the general rule when wo are 
dealing witli daughter’s sons and thoir 
issue. Daughter’s sons, wo arc told, 
occupy a special position in the familv of 
tlioir maternal gr.Li id father, but tlieir 
sons are not members of the family of 
the maternal gr rndfather of tbcir father, 
and they cannot bo regarded as having 
an interest bv birth in the jiroiierty of the 
maternal giandfatlier of tbcir father, 
since they do not oiler any limeral cakos 
to their father’s matomal grandfather. 

The argument is an attractive one, but it 
has two serious deh'cts ; first, whatever the 
]io8ition of the d mglitcr’s sons may have 
lieoii before the appointment of a daughter 
to raise u]i issue for her father liociuno 
obsolete, under tins jirescnt law he is a 
member of Ins own falhor’s tamily, and 
c.uinot he regirdud as a momhci of Ins 
maternal grandfather’s family, and second- 
ly, the ftujt that a iierson does not offer 
funeral cakes to the owner of the projierty 
does not decide the iiuestion winch is m 
debate before us. 

It is quite true that it is only the per- 
sons who offer the funeral cake to the 
owner of the piojierty that are regarded as 
hav ing an interest m the property hy birth. 
But it IS well established that as each 
fresh member takes a share, his descend- 
ants to the third generation below him 
take an interest m that share hy birth. In 
my opinion, if the estate were ancestral 
estate m the hands of Barra Lai and 
Chotcy Lai, tlioir ilosoendants to the third 
generation below thorn would take an in- 
terest m that estate by birth, and the 
plaintiff, as the son of Barra Lai, would be 
entitled to maintain partition against 
Ohotey Lai. 

But a more soiious question remains, 
namely, whether tlio proi>erty could bo re- 
garded as ancestral iiroperty m the hands 
of Barra J-ial and Chotey Lai. Mr. Mayiie 
answers the question m the negative. 
“ Hence all piopeity,” says Mr. Mayne, 

which a man mlicntb from .i direct 
male ancestor, not oxccodmg three 
degrees higher than himself, is az^es- 



508 Patna 


R, B. Max Singh v. Nawalakhbati (Das, J.) 


tral projwity, and is at once held by 
him self in ooj)arcenarv with his own issue. 
But whore ho has inherited from a colla* 
teral relation, as for instance, from a 
hrotlier, nephew, cousin or uncle, it is not 
ancestral property ; consequently his own 
descendants aro not coparceners m it witli 

him On the same principle property 

whicli a man inherits from a female, or 
through a female, as for instance a 

daughter’s son would not he ancestral 

proiierty.” (Mayne 8th Edition, section 
275, ]mge 350). 

In tile case of Atiu SnKfh v. Thakiu 
Sinfjh (7) the Judicial Coniinitteo came to 
the same conclusion. In the course of 
its judgment, it said as fo11o^^s : 

“ unless the lands camo to Dhanna 
Singh by descent from a lineal male ances- 
tor in tho male line, througli vhoiu tho 
iJamtiffs also in hko manner claimed, 
they are not doomed ancestral m Hindu 
law,” 

The question is one of difficult^' : and 
I have great hesitation in holding that tiie 
Judicial Committee m tho Madras case 
used the expression “ ancestral jiroperty ” 
in the technical sense m which that term 
18 used 111 the Mitak^kura, 

How then should the question be 
answered ? In my opinion, the solution 
lies in tho sentence which follows the 
statement that in the hands of the grand- 
sons it was ancestral property. Tlio 
Judicial Committee jiointodly referred to 
tlic fact that Niladn and Ajipa Rfio were 
members of a united family, and then 
cited tlu' following passage from SJuva- 
(luiufa case (n) 1 Kattama Nacliiar v. TJm 
liajah of Slucaf/uiWff I 

“ According to tho principles of Hindu 
law, there is coparoeiiorship between the 
different mom hors of a united family, and 
survivorship following iqjon it. There is 
community of interest and unit> of posses- 
sion hetweon all the moiiihers of the 

f?) (1908) 35 Cal. 1039*35 T. A. 206 
» 10 Horn. UR. 790*128 P.W.R. 
1908*8 0.UJ. 359-12 C.\V.N. 1049 
-18M.UJ. 379-4 M.UT. 207* 
6 l.C. 721- 12 P.R. 1910 (P.C.). 

(8) (1863) 9 M.I.A. 539—2 W.R. 31 
-2 Bar. 26 (P.C.). 
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family, and upon the death of any one of 
them the others maw well take by 
survivorship that m which they had dur- 
ing tlio deceased’s life-time a common 
interest and a common ixissession.” 

Now admittedly Niladri and Appa Rao 
did not liave a common interest and a 
common iiossossion in the property of 
their maternal grandfather during his life- 
time. But they \vere undoubtedly mem- 
bers of a united family, and there was 
coparcenership between them, and, 1 
would add, their issue, qua the property 
which was admittedly their ancestral 
proiierty. In my ovmion, the Judicial 
Committee acted ujxm the view that tho 
pro))erty inherited by Niladri and Apj)a 
Rao foimtHl an accretion to their family 
jiroporty, for on no other hypothesis is it 
l)ossil)le to exjdainthat decision consist- 
ently with the admitted prmcijdos of tho 
Mttakshara, Tins is the view which the 
learned author of Mayne’s Hindu Law has 
taken. 

” It will be observ cd”, says tho learned 
author, (8th Edition, S. 5G3 A.) 

“ that m tins case the proiierty de- 
scended to a single daughter, who was the 
mother of both sons and that these sons 
were members of an undivided family, 
who took the whole property at the same 
time by the same title. Prnna facie there 
was no reason wh\ they should hold it in 
any mannei different from that of their 
otlier family jirojierty, to which it would 
naturally form an accretion.” 

If tins view^ he right, as 1 tlimk it is, 
their sons would have an interest equal to 
their fatliers in the property treated as 
luwmg accreted to tho property in which 
tliey had an interest by birth. In tho 
case before us, Barra Lai and Ctiotey Lai 
wore membcis of a united family, and it is 
not suggested that there was, at any time, 
a sejiaration between tliem. In my 
oxiknon, tho question must be answered in 
favour of the plaintiff and against defend- 
ant No. 2. 

The onh other question which 1 
have to consider is the question of fact 
raised by Maliarani Na^lakhbati, 
namely, whether the deed of surrender 
executed by her is operative and 
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enforceable against her. The case of the 
Maharant on this ix)int is stated in 
iniragraph 0 (a) of her written stateinwit 
which IS as follows ; — 

“ That the defendant No. ii of wlioni 
the MahanintH were vor> fond, was 
ordered liy the Government to leave the 
district owing to his suspected coiujihcity 
m the murder of the late Malta lojn 
Bahadur, The plaintiff’s father rejircsent- 
ed to the Muharams that it was necos- 
sar>' to have a deed executed by them, so 
that the Government miglit bo induced to 
allow the defendant No. 2 to return to 
Bhagalpur district and that the Malta t am 
on tliat inisrepresentiition witliout any 
proper and independent advice, signed the 
alleged deed of surrender without pro- 
lierly understanding its effect. This 
defendant submits that ui the circum- 
stances the deed is legally invalid and 
inoiH^rativo**. 

Now, one thing is clear on the evidence 
and that is that the Mtiliatatiis iinide 
repeated attempts to have the order of 
extomment against defendant No. 2 re- 
called. On the IfOth May 1907, the 
Mafia ran IS presented iviietition to the 
Collector of Bhagalpur in which they 
asked for permission to be allowed to 
surrender their estate in favour of Chotoy 
Lai. With reference to this petition the 
learned Subordinate Judge 8a>s that this 
was an attempt “to iirove tlu' innocence” 
of Cliotey Lai. 

In tlie iieculiar circumstances in 
which ho WMS then jihiced ”, sa\s the 
learned Sulxirdmate Judge, “his mother 
and brother could not withhold their 
consent to the said application if it could 
remove the strong susiucion of murder 
from him. A perusal of this application 
w'ould show tliat its mam object w'lis to 
save Chotoy Lai. The surrender matter 
played an insignificant part in it. It was 
rather thrown out as a hail.” 

Betwoon 1907 and 1916, tlie Mahatams 
macte vanous attempts m the same direc- 
tion. PjX. T is a letter from the Collector 
dated tlio 14th March ]9U8 to the Malta- 
I in which, replying to the letter of 
the Mahatanis dated the 11th March 1908 
ho states that the Commissioner and 
he were of opinion that it was 


“ not advisable to recall Chotey Lai 
Sahih at present”. 

Kx. K IS an order dated the 24ih 
Decemhor 1912 passed hy tlie Collector 
on tlie petition of tho Mahatanis praying 
that their younger grandson may he 
allow^ed to visit Sonharsa, Tho order 
runs as follows : — 

“ r have fully considered the que st ion 
anrl regiet I am unable to recommend 
that tho Younger grandson of tlio late 
Maharaja Bahadiu of Ronharsa should he 
again allowed tho privilege of coming to 
this district and to Sonbarsa.” 

In 1913, tho Maharams jiresentcd a 
memorial to the Local Govcrmiient, and 
E\. K is the reply of tho Government to 
the niemonal which runs as follows : - - 

“With refenmee to thoir memorial dated 
nil, the undersigned is directed to convey 
to the Malta ram Sahehs of Sonbarsa, tlio 
regret of the Lbutenant-Govornftr in 
Council that he is unable to alter the 
existing order under which Tjal Budia 
Pratap Hingh is forlnddon to come back to 
Sonbarsa.” 

In their letter of the 4th March 1918 
Ex. 6, the Maharants in forwarding the 
deed of surrender which tliey proposed to 
execute in favour of their grandsons to 
the Collector entered into an elaborate 
defence of Chotoy Lai and expressly asked 
that the Goveiniiient may withdraw the 
order prohibiting the return of Chotey Lai 
to the district. And tho evidence ot Kai 
Bahadur Surja Prasad siiows that, on tho 
eve of tho execution of tht deed of surren- 
der, the elder Mahatani consulted him as 
to “what was the best waA of getting tJie 
younger grandson to Bhagalpur”. 

Now it IS imiiossible to read tlio evi- 
dence ol Maharam Nawalakhbati, without 
being impressed by tho passion with which 
she exclaims again and again “ 1 liavc not 
gnenthe property to anylxidy. It has 
been done by dhokha dhokhi (that is, by 
practising deception) about the coming of 
Chotey Lai ”, 

Her o\ideiico is that it was repre- 
sented to her that if she executed the 
document the order of oxtornment 
against Chotoy Lai would be recalled, 
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and lie would be able to return to 
Bbagabmr. She s lys that the document 
was not road and explained to her, and 
that she would never have signed it, had 
she known that slie was divesting herself 
of lier proprietary interest in i)ropert> for 
over. In inv ojiinion, the story told bv 
her IS mherontlv probable liaving regard to 
the antecedent history showmg wiiat 
strenuous efforts were made b> tlie Maha-^ 
nuns to have the order of externiiient 
against Chotey Lai recalled. 

Before examining the evidence on the 
jxnnt, it will be useful to rcnnuiiher the 
rules which have from time to time been 
l.iid down 111 order to enable tlie Courts to 
determine wliether deeds taken from 
f)(iniaiiashni ladies are enforceable against 
them. The jurisdiction of the Courts of 
law to atfoid iirotectioii to lianlanasluu 
ladies rests on a presumption of the iini cr, 
foot knowledge of the world and cxiiosure 
to ufiduo influence, making it the dut> Oj? 
a jierson ta-king a lienelicial grant or con, 
tract from a paidaiutslun lady to sliow 
that the deed was explained to her and 
understood by her. 

Starting from the eleipcntarv principle 
that every person taking a document from 
a panhniasluii lady is hound to show 
aliirmativoly that tlie document \sas her 
docuiiieiii, that ib to ^aj, that she lUicttT- 
stood the nature ol the transaction and 
the cftect of it. The Coiirts of law Jiavc 
laid down certain lules for assisting them 
to detorimne the j.x)int ; hut it is necessary 
to remember that the rules so laid down 
arc rules of jirudence, rather than rules of 
law', and that iiieir ajijihcation will depend 
on the particular facts of each case. As 
the Judicial Committee once iiointed out, 
there is a grave risk of failure of justice, if 
these rules are moulded into inelastic for- 
mulas or crystallized into inflexible rules 
and treated as of universal ajiplication, 
regardless of the sj[)ecial facts and surround- 
ing circumstances of the concrete case 
winch reijuires adjudic.ition. 

Now^ I do not ]iro})oso to discuss all 
the casco lic/inug on the |)oint. It 
will be suthcient to refer to the de- 
cision of Mr. Justice Mukherji m 
Nibarn Chandra Maker ji v. Ntrupama 


Dehi (9) where the learned and distin- 
guished Judge summed up the whole 
]x>siiion in these words — 

“It IS well settled,” said the learned Judge, 
“ that the Court, w'hen called upon to deal 
with a deed executed by a panhuiashui lad>, 
must satisfy itself uixm the evidence, first, 
that the deed was actually executed by 
lier or by some person duly authorised by 
her, with a full understanding of what she 
was about to do ; secondly, that she liad 
full knowdedgo of the nature and effect of 
the transaction into which she is said to 
have entered, and thirdly, that she liad 
indeiiendent and (hsinterested advice in the 
matter 

“ On oxaminalion, these decisions will 
bo found to fall broadly into tw’o 
groups, naiiieU, i»rst, cases wdiere the 
jiorson who seeks to liold tlie lady to thp 
terms of hoi deed is one who stood to- 
wards her m a fiduciary character or m 
some relation of personal confidence and 
secondly, cases where the jiersoii who seeks 
to entorcc tlio deed was an absolute 
stranger and dealt with her at arm’s 
length. In the former class of cases the 
Court will act witli great caution and will 
liresumo confidence put and influence ex- 
erted ; in the latter class of cases, the 
Court will require the confidence and in- 
fluence to ho jirovcd intrinsically 

“ The essence of the matter was tersely 
pul l)> Lord Huckiuastor in Sinutuhaht 
Drhi V. JJliaiii Sundan Debt (lO) when ho 
stated that the circumstances under which 
a pmdavasinn woman agrees to transfer 
proiierty m which she is interested must 
be carefully examined, 111 order to ascertain 
that she had mdejieiulent advice and that 
the iady had suflicient intelligence to 
understand tlio relevant and imjiortant 
matters and that she did understand them 
as they were explained to Jiei, that nothing 
was concealed, and theio was no undue 

(9) (1921) 34 O.L.J.. 563=69 l.C. 476 

-26 C.W.N, 517. * 

(10) (1919) 47 Oiil. 175-16 l.A. 272 
-22 Bom. LJR. 1-11 L.W. 227 
-24 O.W.N. 297-37 M.U. 483 
-17 AJjJ. 997 - 63 i.0. 131'- (1919) 
M.W.N. 821 (P.O.). 
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influence or misrepresentation 

** It will he observed that the Court 
must thus have rof^ard to tlie intellectual 
attainments of tlie lady concerned and will 
naturally he <lisinclined to set aside tlie 
deed where she is proved to have l>een of 
business Iiahits, to base been literate, and 
to have possessed a capaclt^ to pidge for 
herself.” 

I res])ectfullv adopt the vii‘w which was 
ixpussed hv ^li. Justice \ruMu‘rii in the 
case lUst cited. 

Now’^ it is relevent to onquiie whether 
the case before us l)elonj{s to tlie fust 
class mentioned .ihove, \Yhero the person 
w'lio seed's to hold the huh to the terms 
of her deed stands toNvards her in a 
relation of personal confidence. The 
learned (roveruinent Advocate strenuoush 
contends that since the l\[aUttvttnis weio 
under the Court of Wards, Jiaria Dal did 
not stand towards lier ni a relation of per- 
sonal confidence. 

Now one of the most impressive ficts 
in the present case is tliat, though the 
Malunams were wards of the Court, thev 
made no attempt to seek the advice of the 
Court of Wards in the matter of the execu- 
tion of the deed of surrender. They kept the 
Collector informed of what the> were doing 
in the matter hut it is one thing to keej) 
the Couit of Wards mfonnod of what thev 
were doing ; it is anothei thing to seek its 
advice in tlie matter. The Court of Wards, 
though the statutory guardian of the J/u- 
immuls, WMS completely ignored; and the 
evidence of Afr. Nilmony De, who wms 
the manager of the Honharsa Estate under 
the Court of Wards from 1914 to 1920, 
sliow’s that, so far as lie w.is concerned 
the 71/^///^/;^/«/s' were altogetlier “reticent” 
on tins question of tiie dt ed ol surrendei. 
Jt is idle, tlieiefore, to say tliat, as the 
Court of Wards was the guardian of the 
Malta nni IS, Barra Lai could not have stood 
towards them in relation of ])ersonal 
confidence. 

Iia the case of Manitn Bibi v. Ihia/tnu 
(IJ) the document was taken by lirother 
from a sister who w^as living with her lius- 
band. The case was decided on the foot- 
ing that there was a relation of personal 
contidojace between them. 

(11) (1918J 28 0,L.J. 306*- 48 I.O. 5G1. 


In the ease of Nuba ran v, Nitupanta (9) 
the document was taken from the lady by 
her husband’s step-hrother. The case was 
again decided on the footing that tliore 
was a relation of personal confidence bet- 
ween tiuun. Mr. Justice Mukherji jxDinted 
out in the latter case that according to the 
normal structure of .i joint Hindu famih, 
the lad\ would look ujion her Inishaud’s 
step-brother as her natural protector in 
whom slie miglit. lejiose confideiiee jirojier- 
1\ to safeguird her rights. 

Tlio f.icts of the iiresent case are strong- 
1\ in favour of the. nkwv that Barra Lai 
would he looked uixni as the natural pro- 
tector of the Maliaraiiis, who, it must he 
romeiTi bored, were old and had no one else 
to advise, them, ilarra Lai was their 
d.iughter’s son anti was brought uj) in then 
house. Tlier(‘ w.is no one nearei to them 
ni rolationshq) than Baira Lai and, it is 
Barra lail to wdiom thoy would nabtirallv 
turn for advico and guidane.c. JIis Lord- 
ship then discussed the evidence, and jiro- 
coeded as follows : — On a careful conside- 
ration of all the evidence, 1 liave come to 
the conclusion that Ihirra Ijal stood to- 
waids Valia yams m a relation of iiersoiial 
coutidcnce. 

That being .so, it was, m mv opinion, 
ahsohitel> nccessai\ that the Mahatants 
shoiikl have leccned independent and dis- 
interested advice in the matter. The 
learned Suhorthnate Judge lias come to tlie 
conclusion first, th<it it was not necossaiw, 
in this case, that tho> should have icceiv- 
ed indi'iiendent advice, and secondh that 
tliore are circumstances in the case winch 
suggest the inference that tlu'V did receive 
inde]X'iulent legal advice in the matter. 1 
will first consider whether the. iiossession 
ol independent legil advice was essential- 
ly necessiryto validate the deed. The 
learned Suljordinate Judge bases his con- 
clusion on his view that tliore is an in- 
herent light in a Hindu w^idow to surrender 
her estate to the next reversioners and 
that, 

" such act IS regarded as pious and inen- 
torious on their part for which independ- 
ent or disinterested legal advice is not 
necessary.” 
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rt IS imixjssible, in my opinion, to main- 
tain the proposition. There is an old case 
in the books, the case of Df^lioos Bamm 
Begum v. Nawuh Syed Ashgut Ah Khan 
(l2j whicli IS still treated as a leading case 
in our Courts. Tliat was a -case in which 
a Muhaininadan widow executed a tairleut- 
nanuHi with a view to ]ierpetuate certain 
ceremonies in commemoration of hei 
mother’s death. 

Now it c.innot for a moment he disputed 
tliat there is “ an inlierent right ” m a 
Miihaminaiian widow to dedicate her pio- 
])erties to religious trust, and that such 
dedication ‘ is regaided as jaous and meri- 
torious ” on tlie jiart of Muhammadan 
widows. She liowever denied on oath an 
effectu.il knowledge of the document, and 
tlie Calcutta High Court came to the con- 
clusion that it w.is not oi)er«itive against 
her on the ground hunongst others) that 
“ sh'^ had no jirofessional assistance at tlie 
time.” 

The* decision of the Calcutta High Court 
was affirmed hv the Judicial Committee 
[Adufui Ah Y. DelrooH Banoo It is 

unnecessary to pursue the suhiect, for there 
IS no authority in sujiiiort of tlie proix)si- 
tion ior which the learned Subordinate 
Judge has made himself res]X)nsible. 

The conclusion of the learned Subordi- 
nate Judge if also based uiioii his finding 
that the Muhaxnus had “intellectual 
attainment and business capacity ” 

sufficient to bring tlie case within the 
decision of Lord Shaw in Kah Baksh Snigh 
V. Bam Oopal Singh (14). 

That was a case m which a Hindu lady 
made a gift of about one-half of iier estate 
to the son of her paramour. The Judicial 
Committee found, first, that tlie lady liad 
been in the habit for a considerable period 
of years of managing her affairs, of entering 


(12) (1875) 2:i W. B. 458-15 B. L. 
R. 167. 

(18) (1877) 3 Cal. 324-3 Sar. 749 (P.C.). 
(14) (1918) 36 All. 81-411. A. 23- 
16 0. 0. 378-18 C.W.N. 282-12 
A. L.J. 115-15 M. L. T. 130-19 
C.L.J. 172-1 O.L.J. 67-26 M. 
LJ. 121- (1914) M.W. N. 112-21 
1.0.985-16 Bom. L.B. 147 (P.O.). 


up her accounts, and of attending to busi- 
ness ; secondly, that she ha 1 much strength 
of will, and tliitdly that she was a capable 
woman, fully alive to the direction of her 
own interests, and well aware of what she 
was doing. ITiion these facts their Lord- 
ships liad to consider whether tlie fact 
tint the lad> did not obtain indeiiendcnt 
outside advice invalidated the deed. 

In dealing with tins point Lord Shaw 
said *is follows : - 

The possession of independent advice 
or tlie absence of it, is a fact to be taken 
into consideration and well weighed on a 
review of the whole circumstances relevant 
to the issue of whether the grantor tho- 
roughh comprehended and deliberately and 
of hei own free ^^lll earned out the traii- 
s«ictiou. ff she did, the issue is solved and 
the transaction is upheld ; but if mxm a 
review of the facts which include the 
nature of tlie thing done and the training 
and habit of mind of the grantor, as w ell 
as tile proximate eircuiiistances affecting 
the execution - it the conclusion is reached 
that the obtaining of independent advice 
woidd not really liave made an> difference 
m tlie result, tlien the deed ought to 
stand 

Now, m my opinion, there is no resem- 
hlanco whatever between tins case and 
the case of Kah BakshwBani Uopiil (14). 
Here the judgment dealt wdth eMdenco 
and continued as folio >vs : — On an anxious 
consideration of the evidence in the case, 

I have come to the conclusion that the 
cucumstances do not establish tliat Maha- 
rant Nawlakhbati obtained any indejiend- 
ent legal advice in the matter that she 
understood that, by executing the deed of 
surrender, she liad effectively divested 
herself of all proprietary interest" in the 
esDate of her deceased liusband. 

It remains for me to consider whether 
the deed of surrender was read and ex- 
plained to the ladies. The judgment then 
dealt with evidence and proceeded as 
follows : — To sum up, I have been im- 
pressed by the fact that Maharani Naw^- 
laklibati has denied on oath an efi'ectual 
knowledge of the deed of surrender. 
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The act imputed to her is an act of 
eftacement, an act by which she is said 
to have operated her death. In the wit- 
ness box she denies that she is dead, and 
she explains the circumstances under 
which she came to execute tlie deed of 
surrender. 

It was determined m the case of Doh m 
Banoo Begum v. Aiihqar Ah (12) and 
affirmed by the Judicial Committoo [see 
fl3j| that ladies have a claim 

to special considortition wliero tho\' den> 
on oath an effectual knowledge oC docu- 
ments whicli they are said to have' made. 
It may of course be that her exjilanation 
is untrue and that she is really <loa(l ; hut 
where the question is whetlier a inmluna- 
shin lady has oi^r.itofl her own death, 
which she was not liouiid to do, the 
Courts will, [ aj)j>rohoud, .»ct with great 
caution, and will not deprive her of her 
property unless coinjielled to do so. 

Most of the cases that come before the 
Courts are cases which arise after the 
death of the pardanaslun lidics; but the 
question here is raised in the lifetime of 
Mahamm Nawlaklihati, and the claim of 
tlie plaintiff is disputed by Mahminu 
Nawlakhbati. In the next place, it seems 
to me that tlie explanation given b\ 
Maharunt has received considerable sup- 
ix>rt from tlie admitted historv of the 
transactions from 1907 to 1918. 

Again and again attenijits woie made 
by the to have the ordfW of 

externiiient against Ohote Lai recalled ; 
and we know tliat in 1907 tho> jiroposed 
to surrender the estate to Cliote Lai not 
with a view to carry tlio estate from them 
to Ohotey Lai, hut with tlie oliject oi 
forcing the Government to recall tlio 
order of externment against Cliote Lai. 
And tlie advice which they sought from 
Rai Bahadur Suraj Prasad on the ovo of 
the transaction in suit is not witliout 
significance, and suggests that, in the 
minds of the Mahamm s, there was some 
connection between the execution of the 
document and the cancellation of the 
order*of externment against Chotey Lai. 

In the third place, I consider tliat 
Barra Lai stood towards Maharanis m 
some relation of personal confidence, and 
should have dealt with them at arm’s 
length. This he did not do and, what is 


more, he completely ignored the Court of 
Wards wliioli was the statutoiy guardian 
of the Maharanis, The Court will, in 
Bucli a case, jiresume confidence put and 
influence exerted, and 1 am not satisfied 
on the evidence, that confidence was not 
put and that influence was not exerted. 

But, apart from the question of ])re- 
sumption and, assuming that Baira Lai 
did not stand towards the MahaumiH in 
some relation of personal confidence, 1 
am quite clear that the ixissession ol 
independent and disinterested advice was 
essential to give validity to the deed of 
surrender. Theie is no evidence that tlie 
Mahaiams had an intellectual attainment 
or business cajiacity sufficient to fit them 
to he on guard against any attack that 
might bo made on then j)roi3erty, and J 
am unable to sav that the ]iossession of 
imlepondent ad Mce would have made no 
difference in the case. The. terms of the 
deed were, on the face ol it, attractive so 
iiiv nii the Ma ha I ant H were concerned, tor 
the immediate effect of the deed would 
he to give them Rs. 2,000 montli, 
whereas they were getting much less 
from the Court of Wards. But the debts 
of tlie estate liad xinustically been liquida- 
ted, and the retirement of the Court of 
Wards could not long ho delayed. 

Then again it is established beyond 
doubt and controversy tliat the motive 
which imiielled tlie Malta rams to enter 
into the transaction of the 18th December, 
1918, was to secure the withdrawal of the 
oi der of externment against Chotey Lai; 
and 1 think that this was a matter in 
which thej wore entitled to have in- 
dependent advice. 1 think that it is 
established that Mahamm Nawlakhbati 
did not have any mdopondent advice ; 
aivl tliough 1 agree that the document 
was read to the Maharanis in the 
language uutlerstood by them, 1 am 
unable to hold, on the uncorroborated 
evidence of a single w tness, since that 
evidence is contiadicted by Maharam 
Nawlakhbati, that the document was 
explained to them. Diffexing from the 
learned Suliordinate Judge, 1 liold that the 
deed of surrender is not enforceable as 
against Maharam Nawlaklihati. 

1 would dismiss this appeal with 
costs. 


Appeal dismissed. 
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J)AS AND KrjIiAVANT SVTIAY, JJ. 

^iutajiho Saruni Snt(fh and iniotlm - 
Decree-liold er ft- A) >i wllant s . 

V. 

Pm tit)) liai and — Jixdftinant- 

debtors-Kesiioriflcnts, 

A. No. 245 of 1922, decided on 15t]i 
May, 1923 Iroiii an order of Sub. J., 
MuzaffariAir, dated 14ili Ma>, 1921. 

(а) Civtl P. C.t 0 » 41 1 /?. Tg—Onc appeal dis- 
missed for default — Fresh one ts entertainahle^ tf 
not Ume-barred—C. P. C.. .S. // — Dismissal for 
default ts not a decree. 

There is nothing in law to prevent enterlaln- 
ment of a fresh appeal on the dismissal for 
default, of a previously filed appeal, provided 
the latter appeal was otherwise in order and 
was filed within the period of limitation. The 
only ground upon which a fresh appeal can 
be held to be barred is that the order of 
dismissal of the previous appeal would operate 
as res judicata to the hearing of the fresh appeal. 
But the order of dismissal for default does not 
amount to a decree within the definition of the 
term as given in the C.^ P. Code as the appeal 
wa» not heard and decided on the merits. 36 
A. 350 P.C., Foil., 2 P. L.T. 28 , Dist. The 
omission of a provision for fresh appeal in 
0. 41, R 19.1 cannot have the effect of taking 
away such right, if it is not otherwise barred. 

(P. 514. C. 2, P. 515, C. H 

(б) Civil P. C., 5 . 96—* An appeal ‘ An * does 
not mean * one*. 

The words an ‘ appeal * in S.96 do not exclude 
the entertainment of a fresh appeal if the dis- 
missal of the first appeal does not bar the hear- 
ing of the fresh appeal. 24 C. W. N, 1020 Dist. 

[P. 5 T 6 ,C.n 

(r) 0 i cupanev Juddinjn —Non-trausferable — Hold- 
ing can be sold in execntion of monev decree. 

The law is now settled that a non-transfer- 
able occupancy holding can be sold in execution 
of a money decree. A. I. R. 1922 P. I14; 
3 P. L. T. 205, Foil. [P. 5 16, C. 2 J 

P. C. Eai cintl S. N. llai- -for .‘\])])el- 
lants. 

Shtve^lnoar Dayal — For Resix>ndcnfcs. 

Kulwant Sahay, J.— ThiH is an apiieal 
by the decree-holders against the order 
of the Subordinate Judge of Muzaffivrimr, 
dated 10th July 1922, dismissing tiieir 
appeal on the ground that the appeal was 
not maintainable. 

The decree-holders are co-sharers land- 
lords and they obtained a money decree 
against the resjiondents who are Jbheir 
tenants. In execution of this decree they 
sought to sell certain trees and bamboos 
standing on the occupancy holding of the 
respondents. 


The resjoudents tlierenjon filed an 
objection under section 47, Civil 
Frocedme Code on the ground that the 
trees and bamboos being attached to the 
land of tlieir non-transferahle occupancy 
holding, were not liable to attachment and 
sale 111 execution cf the money decree. 
The learned ^Eunsif allowed the objection 
and dismissed the execution case by bis 
order dated the 14tb Ma> 1921. Against 
this order the decree-holders preferred 
an appeal before the District Judge, which 
was registered as Miscellaneous Appeal 
No. 75 ot 1921. This ajiyeal was dismis- 
sed for default on the 3rd .lune 1921. The 
dismissal was under Order 41, Eulo 18, 
Civil Procedure Code uu account of the 
faiUin^ ol iho aiipellants to deposit the 
jirocess fees for service of notice on the 
resjxondents. 

Therein )ou the apjiellants, instead of 
apiiUnig lor re-adinission of the appeal 
under Order 41, llule 19, Civil Procedure 
Coile, filed a fresh memorandum of api)eal 
before the District Judge within the period 
of limitation for, appeal, with a praver that 
the copies of order and decree of the first 
Couit filed by them in the previous appeal 
might 1)6 attached to the ftesli niemoran- 
dum of ajipeal. 

The learned District Judge allowed this 
prayer and the fresh apjieal was registered 
as Miscellaneous Appeal No. 85 of 1921. 
This ajiiieal No. 85 came on for hearing 
before the Suljordinate Judge when an 
olijection was taken by the respondents to 
the effect that tlie ajipeal was not mam- 
taiuablo. Tho learned Subordinate Judge 
has given effect to this objection and lias 
dismissed tho apiieal although he was of 
opinion tliat on the merits the appellants 
ivere entitled to succeed. 

The decree-holders preferred this second 
ajipeal against the order of the Subordinate 
Judge and it is contended on their behalf 1 
that the decision of the learned Subordi- 
nate Judge tliat the appeal was not main- 
tainable is wrong in law. 

In ray opinion the view taken ^y the 
learned Subordinate Judge cannot be 
supixjrtod. Thete is nothing in law to 
prevent the entertainment of a fresh 
apiieal on the dismissal for default of 
a previously filed appeal provided the 
later apxieal was otherwise in order 
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and was filed withm the period of limita- 
tion. The only ground uix)n wliioh a fresh 
appeal can bo lield to be barred is that the 
order of dismissal of the previous appeal 
would operate as res~judtcata to the hear* 
mg of the fresh apjK'al. 

'J'lio question is wliat is the effect of the 
(^r.hr of dismissal for default. The order 
do ' snot amount to a decree witliin the 
Iclinition of the term as given in the Code 
’ll Civil Procedure. The appeal was not 
ho'ird and decided on the merits. As was 
ixiinted out Ijy the Judicial Comnntteo of 
the Privy Council in the case of Ahdtif 
Majid V. Jawahtr TjoI (1), the order dis- 
missing the apiieal for want of prosecution 
did not deal judicial^ with the matter of 
the suit and could in no sense lie regarded 
as adopting or conlininng the decision 
ajipoaled from. It merelv recognised 
authoritatively tliat the appellants liad 
not complied with the condition under 
which the ajijieal was ojien to them md 
tliercforo tlie> were m the same ixjsition 
as if they liad not api>oaled at all, 

• The learned Subordinate Judge seems to 
hold that the only remedy available to the 
appellants was an application for read- 
mission of tlie appeal under Order 41, Rule 
19, Civil Procedure Code. This rule gives 
an option to the apiiellants to apiily for 
re-admlssion of the apiieal, but it docs not 
take away any other remedy that may be 
available to them. 

Reliance has been iilaced by the learned 
Vakil for tlie resijoiidents on the case of 
liaifhii Pranitd Sinoh \ Jadu Nandan 
Prasad (2) where it has been held by a 
Division Bench of this Court that where 
there has been an appeal and that apiieal 
18 dismissed for default on the part of the 
apiiellants for failure to pay the luinting 
cost, an application for execution of 
the decree awarding cost to the resjjondents 
passed by tlie first Court was within time, 
If presented within 3 years Irom the date 
of dismissal of the appeal and it has been 

(1) (1914) 36 All. 350 -1 J.. \V. 483 

12»A. L. J . 62 1 -16 Bom. J.. R. 395 
J8 C. W. N. 963 19 0. L. J. 026 

27 M. L. J. 17— I1914j M.W.N. 485- - 
23 I. 0. 649»16 M. L. T. 44 fP.C.J 

(2) A. IrB. 1921 Pat. 6-6 P. L. J. 27— 
691. 0. 896-2P.L.T.^8. 


contended that the effect of the decision 
is that although an apxieal is dismissed for 
default, the ))osition is not the same its if 
no appeal had been filed at all. 

The decision of that case turiu'd uixiii 
tlie interpretation of article 182, clause fl) 
of the Limitation Act and it was held that 
where there had been an apjieal and ivheie 
that apiieal has been projierly presented 
and IS within time, any order of tho High 
Court dismisHing the apjx^al or jmttmg an 
end to tlie ajipeal in any way is either a 
decree or an order within the meaning of 
article 1S2, clause (2) of the Lunitiition 
Act. 

Clause (2) of article 1 82 provides that 
whore theie has been an appeal, the period 
of Innitutioii for execution of the decree or 
order of any Cuil Court nut provided for 
1)Y article 183 oi by section 48 of the Code 
ot Civil Piocediuo is 3 >oar8 fiom the date 
of the hnal decn e or order of the ajipellato 
Court or the withdrawal of tlio aiipeal, and 
iheir Lordships held tliat altliougli «n 
appeal might bo dismissed for default, the 
Older of dismissal is an order within clause 
(2) of article 182 and the period of limita- 
tion would run from tho date of the order 
of dismissal of the api^eal. 

Their Tjordships did not hold that the 
order dismissing the appeal would amount 
to a decree and this case is no authority 
for the iirojjositioii that the order would 
oiler ate as a bar to the enter tiuument of a 
fresh apiieal, if presented within time. As 
i have already said, the decision turned 
oiitiroly uix>n the interpretation of clause 
(2) of article 182 and does not m my 
opinion Jielp tho resiiofidents in the present 
case. 

Reference has been made by tho learned 
Vakil for the rcspondoiits to the jiro- 
visions of Order 9, rule 4 of the Code 
of CimI Procedure, and it is argued 
that inasmuch as the right to bring a 
fresh suit is gi\en by that rule to a plaintiff 
whose suit IS dismissed lor default undei 
Rule 2, Order 9 m addition to his right 
to aiiply to set aside the dismissal, and 
inasmuch i»,s no right to jirefor a fresh 
appeal has been given to an ajipcllaait 
under Order 41, Buie 19, it follows by 
analogy that an appellant, whose appea^ 
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is dismissed under Order 41, Rule 18, has 
no right to prefer a fresh api^eal and his 
only remedy is by an application for re- 
lulmission ol the ap])eal. I cannot agree 
\vith this contention. The omission of a 
jirovision for fresh appeal in Order 41, Rule 
19 Ciinnut liave the effect of taking away 
sucli right, it it IS not otherwise barred. 

It IS next contended In the learned 
Vakil for the rcsixindents that section 96 
of the Code of Civil Procedure contem- 
plates only one appeal. The nords used 
are “an api)eal shall ho from every decree” 
and it is contended that an amieal having 
boon once j^roforrod and disuiissecl although 
for default, a fresh .ipiHjal cannot ho main- 
tained. 

To mind the interpi elation jmt iiix^n 
section 96 by the learned Vakil is not 
correct. The words “ an mipeal ” do not 
exclude the entertainment of a fresh 
appeal if the dismissal of the first apiieal 
docs not Imr the hearing of tlio fresh 
apfioal. Reliance lias been placed by the 
respondents upon the case of Aboda Khatnn 
V. Majuhuli dmudhuri (8). 

In that case the plaintiffs made an 
application under section 105 of the 
Bengal Tenancy Act for enliancement of 
rent of a tenure. Subsequently the idain- 
tiffs appeared and stated that they did not 
wish to prosecute the proceeding under 
section 105, whcreuixm the proceeding 
was dismissed for non-prosecutiou. Subse- 
quently the jdaintiffs brought a suit in the 
Civil Court for eiihanceineiit of lent. 

It was contciidod by the defoiulaiit that 
llie suit was barred by section 109 of the 
Bengal Tenancy Act and their fjoidships 
Jield tliat the suit NNas so barred although 
the apidication under section 105 of the 
Bengal Tenancy Act had been withdrawn 
and the proceeding was dismissed for non- 
prosecution. In the course of their judg- 
ment their Jjotdships oliserved “ An appli- 
cation winch has boon made, whetlier it is 
^^^thdrawn or vvliother it is dismissed foi 
Jion-[)rosecution, is nevertheless an appli- 
cation made \Mthin the meaning of tlie 
pro^ ision j of section 109.” 

The decision of that case depended on 

(3) A. I. E. 1921 Cal. 453—48 Oal. 157 
C. W. N. 1020—33 0, L, J. 304, 


the interi>retation of section 109 of the 
Bengal Tenancy Act which provides that a 
Civil Court shall not entertain any appli- 
cation or suit concerning any matter which 
IS or has already been the subject of an 
application made, suit instituted, or pro- 
ceedings taken under sections 105 to 108. 
Beotion 109 clearly operates as a bar to 
the entertainment of any application or 
suit by tlie Civil Court where the subject 
matter of the application or suit has 
already been tlio suliject of an application 
made or suit instituted under sections 105 
to 108 of the Act and the applicant whose 
application under section 105 is dismissed, 
cannot a\oid the consequence merely by 
not prosecuting the application or suit. 

Their Lordships did not hold that a 
fresli application under section 105 of the 
Bengal Tenancy Act was not maintainable. 
This case is clearly distinguishable from 
the facts of tlie present case. 

The ordei of the learned Sulxirdmaie 
Iiulge bolding that the axipoal was not 
111 am tamable must therefore be set aside. 

As regards the merits, the learned Sub- 
ordinate Judge has come to the conclusion 
that the order of the Munsif was wrong. 
After the decision of the Full Bench of this 
Court m the case of SnndannoJutn Pam- 
(fialii V, Criina Baut (4) the objection rais- 
ed by the judgment-debtors cannot be 
sustained. The law is now settled tliat a 
non-iransftrahle occujmncy holding can be 
sold in execution of a money decree and 
tlie learned Vakil for the resixindents 
frankly »ulniits that the decision of the 
leained Suliordiimte Judge on the merits 
IS correct. 

The result is tliat this appeal is allowed, 
the order of the learned Subordinate Judge 
is 'set aside, the objection of the judgment 
dehtors-iesjionclents to tlie execution of 
the decree is dismissed and \t is ordered 
that the execution do proceed according to 
law. 91ie appellants are entitled to ilieir 
costs in this Court and in the Couits 
below. 

Das, J. — 1 agree. # 

Appeal allowed. 


(4) A. I. R. 1922 Pat. 19—1 Pat. 317— 
3 P. L. T. 205 (F. B.) 
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MUlililCK AND MAI'PHKKSON, JJ. 

JiH/al Kishotr Natai/fin Sntifh and 
othct .V— Decree-holders -Appellants 

V. 

li/iatu Modi and Judgmont- 

dehtors-KosiX)nden ts. 

A. No. 2i8 of 1922 liocided on 2nd 
May, 11)23, from an order of District 
fTudge, of Moiighyr, dated 29tli August, 
1922. 

Landlord and tenant— -Decree for rent— Sale tn 
execution of, subject to Itabilitus under another 
decree— -Decrec-holder hwnelf purchasing propeities 
— Execution against other properties of debtor in 
respect of the other decree is not barred — Execution. 

After a holding has been once sold in exccu- 
tion of a rent decree and has passed out of the 
possession of the tenant it cannot ordinarily be 
again sold in execution of any other decree for 
rent due by the same tenant. An exception 
however has been made in cases where the exe- 
cuting Court, although irregularly, allows the 
holding to be sold subject to a liability to satisfy 
another outstanding decree , in such cases the 
auction purchaser is concluded by les judicata 
and the landlord is competent to proceed in the 
first instance against the holding and to call 
upon the auction purchaser to discharge the 
liability which he has undertaken. But the 
principle has no application at all where the 
decree-holder is himself the purchaser. 6 C. W. 
N. 8/7 Dist. Even in a case where the landlord 
decree-holder purchased subject to liability to 
satisfy his other decree for arrears of rent, he 
may bring to sale the other properly of the 
tenant in execution of his unsatisfied decree. 

(P. 5i7, C. 2] 

K. P. Jaijahwal- lot .Vpjicllantb. 

A B Mukharji — for Bebpoudeutb. 

Mjillick, J.- -Tliib case illuBtr.iti'b the 
(litficultics winch arise wlien m execution 
of a decree for arrears of rent the Court 
sells the holding subject to a halnlity for 
the arrears of ^'oats other than tlu so m 
suit. The matter was considered m this 
Court in Saiifid Muhammad Jan ad 
Hassaniy Maharaja Kiiniin Gopal Nuiani 
SiiKjh (j) and it would seem that here the 
irregularity lias resulted in a loss against 
winch the judgiuent-dehtor can get no 
relief. 

The facts arc that on the 3Uth Jul> 
19ip the landlord obtained a rent dcciee 
against the tenant lor the >ears 1311,1310 
and 1316 ¥, S. lor a sum of Bb. 641-li-U. 
Ho brought a second suit for the years 
1317 to 1320 which was decreed on the 
29th ^August 1911 for a sum of 

fl) (1921; 2 R L, T. 248. 
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Rs. 936-13-0. In execution of the first 
decree ho then brought the holding to sal© 
in Mfiy 1915 and it must now he taken as 
esiahlished that it was sold subject to a 
liability to satisfy the second decree. The 
landlord then instituted execution case 
No. 23 of 1921 for the realization of tlie 
second decree and asked for the attach- 
ment of properties other tlian the holding 
l)Ut the Subordinate Judge h> his order 
dated tlie 20th December 1921 held that 
as the docree-liolder was himself the 
auction purchaser and had liought the 
holding subject to tlie liability to satisfy 
the second decree the debt \\as satisfied 
and the execution could not jirocecd. 

In ai)p.'al the learned District Jiulge 
held on the 29th August 1922 that there 
was an eipiitalde estoppel m ilie case .ind 
iliat the proiiei course w.is for the decree- 
holder to sell tlie holding first and then if 
the decree remained unsatisfied to proceed 
against the otlier jiroiiertics of the judg- 
ment-debtor. * 

The jiresent second appeal is filed 
against the District Judge’s order. 

Now it IS settled that after a holding 
has been once sold in execution of a rent 
decree and has passed out of the jx)SsesBion 
of the tenant it cannot ordinarily be again 
sold 111 execution of any otlier decree for 
rent due by tlie Siune tenant. An excei)- 
tion however has been made in cases 
where tlie execution Court, though irrogu- 
laily, allows the holding to ho sold subject 
to a liahiliLy to satisfy another outstanding 
decree ; in such cases the auction jmrohaser 
IS concluded by ie\ indicata and the land- 
lord IS comj)eteni to jnocced in the first 
instance against the liolding and to call 
uix>n the auction jairchaser to discharge 
the liability which he has undertaken. 

TJiat w.is the prmcijde of the decision in 
Uaiadhan Chaltoia/ v. Karhh Chandra 
(2j on wdiudi the resiKuident now relics ; 
hut that case has no ajijdication at all 
where the decree-holder is himself the 
purchaser. 1 tako.it that the judgment- 
debtor could not have resisted the attach- 
ment of other proixirtios if after the 
sale the decrco-holdor had rirmged 
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his mind and declined to proceed against 
the auction jjurchaser. The law gives the 
decree-holder an option and I cannot see 
how any estoppel arises. 

But it is contended tliat tliore was some 
representation hy the decree-holder In 
reason of w’hich the tenant was induced to 
change Ins ^x)sition. Now tlie rejiresenta- 
tion must 1)0 a statement of fact and not 
of a proi)08ition of law, and it is clear that 
tho decree-holder has said nothing whicli 
ho now desires to repudiate. If the 
representation w'as that there w’as a second 
decree outstanding then there was notlnng 
incorrect in that statement and no ques- 
tion of a change of jKJsition hy reason of 
such a representation can arise. If the 
rejireseiitation was that tJio property was 
in law liable to he again sold in execution 
of tho second decree that was a statement 
of a proiiosition of la^v and cannot raise an 
estoppel ; and even if the decree-holiler 
had gone so far as to represent that he 
would not execute the second decree at all 
except jiy the sale of the holding (which is 
not found in this c.ise) the decree-liolder 
w^ould not he estopped hy the mere expres- 
sion of such an intenticn. 

It IS said that the judgmeiit-dehtor 
might, if ho had hoeii aware that the 
decree-holder would exercise his ojjtion 
as against the otlier properties, have 
applied to get the sale S' t aside under 
Order 21, rule C. P. C. The rejily is 
that the decree-holder has no resixmsihi- 
lity in the matter. It ma> he that the 
judgment-debtor has been beguiled into a 
sense of security, hut after all that is his 
own fault. He should lia\e objected at 
the outset to the irregulai sale and not 
liaving done so he must suiter the conse- 
quences. 

The result is that the ajijieal will bo 
decreed wnth costs in tins Court and the 
Courts below\ 

Maopherson, J.--1 agree. 

Appeal allowed. 
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Muli^ick and Ross, JJ. 

Shco Prasad Sniyh — Petitioner 

V. 

Sukhu Mahto — Opiiosite Party. 

Civil Bev. No. 293 of 1922, decided on 
19th January, 1923 against tlie order of 
Munsif of Barh. 

Cwil Procedure, Code, S. 11$^ Refusal to frame 
a necessary issue ts good giound for thterfctence in 
revtsion-^Governmeitt oj Ind a Act, S, lOj, 

Where upon the pleadings clearly an issue 
arises whether the rent payable by the defendan 
is below the prevailing rate and the trial Court, t 
on being so requested refuses to frame the same. 

Held that the case is perhaps near the border 
line so far as section 1 15 of the Civil Procedure 
Code is concerned, but it is clear that undei 
section loy of the Government of India Act it 
is a fit case for interference in revision. 1 5 C. 
W. N. 682, Dist. IP. 518, C. 2, P. 519, C. I] 

Janak Kishorc- lor Pciitionor. 

Bhmala Clan an Sinha — for Opjiositc 
Paity. 

Mullick, J Tho idamtitf brought a 
suit for enhancement of rent on tw*o 
grounds, namely, that there had been a 
rise in tJie price of staple food crops, and 
that the rent imid by the defendant was 
lower than tho prevailing rate jiaid for 
siinilar huid with similar ad\ antages. 

Tlie Munsif framed an issue with regard 
to tho first ground hut declined to frame 
an issue as to the jirevaihng rate. An 
application was made to him to re-consiiler 
his decision, but that aj)i)lication was 
unsuccessful, and the piaintiiT now seeks 
the assistance of this Couit in revision. 

it IS quite clear that the general rule is 
that, exceiit on proof of irreiiarable injury, 
this Court will not interfere in revision 
under section 115 of the Code of Civil 
Procedure, when there is another i^medy 
oi)en to tho applicant. Intoilocutory 
orders are not exempted. Uiion tlie 
pleadings here, clearly an issue arises 
whether the rent payable by the defend- 
ant js Ijelow the prevaihng late and the 
learned Vakil for the defendant cannot 
assign any reason why that issue was not 
framed- He contents himself by suggest- 
ing that possibly tho Court may have been 
under the imiiression that section 31 
(Aj of the Bengal Tenancy Act did 
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not extend to tlie locality to winch the 
Huit relates, but iliat is not «i suflioient 
answer. The plaintiff is entitled to haye 
the issue laised and to give evidence as 
to the subiect matter of it. 

The learned Vakil for the opixisitc 
])arty next falls h.ick uixni the j)lea 
that, the ^lunsif liaving decided in r\ei- 
cise of a jurisdiction which he iiossesses, 
this Court cannot interfere either under 
section ilo, Code of Civil Procedure, or 
under section 107 of the Government of 
India Act, and he cites Chamh lioii v. 
Ktrptil Tintf fl). 

In that case Mr. .Justice Woofiroff'e and 
Mr. .Justice Carndulf declined to in- 
terfere wliere tlie Court liad refused 
tJie jilamtiff’s i)M>er for the ainend- 
nienl of the plaint, hut the learned 
.ludges did not l}i> tlown any rule that, 
where tlieie li.is lieen a refusal to ex- 
ercise lunsdiction, tlie HigJi Couit will 
not lie justilieid in interfi ring. 

The c ise liefore ns is jierliaps near tlie 
border hue so far as section 115 ol tlie 
Civil Procedure Code is concerned, Imt it 
IS clear to us that under section 107 of 
the Government of India Act it is a fit 
case for our interference. 

The application will, tlierefore, he 
allowed and the Munsif will frame thi' 
issue wliicli arises as to tlie pre\ ailing 
rate and proceed with tlie trial in ac- 
cordance with law. Tlie jietitioner will 
get his costs. Hearing fee one gold molnu 

Ross, J. - I agree. 

liiih made ahsohitt* 


(1) *(1911) 15 0, W, N. 682—10 I,C. 
308. 
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Cm:TTS AND Das, .TJ. . 

Bhnn(fi Dtthpi/ — Petitioner 

\ . 

hhnpero)'- -Oi>])osite Part\ . 

Criminal Btw. No. .302 of 1922, 
decided on 15th .Tune, 1922 from a deci- 
sion ot Magistrate, Sahahad. 

Cnnnnal Trial- No eiudeitcc except that of iOHt~ 
platttattt—Emmiv between complainant and accused 
Copcoictwn IS unsafe. 

Where the whole prosecution evidence in re- 
gard to the actual occurrence has been dis- 
bclived except the evidence of the complainant 
himself ; and it is found that there is serious 
enmity between the accused and the complain- 
ant, it is unsafe to convict the petitioner on the 
uncorroborated testimony of the complainant 
alone. [P. 519 , C. 2 ] 

S. P Varniit — for Petitioner. 

The A'^slsi(^nt (tavernmeut Advocate — 
for the Crown. 

Ooutts, J. — The petitioner iff tliis 
case, Bhaiigi J)ul)ey, lias been con- 
victed under section 325 of the Indian 
Penal Code and liab been sentenced to 
one year’s rigorous imprisonment and 
a tine of Rs. 100. 

The case for the prosecution was that 
on the evening of the 24 th of 
February 1922, as Shah Ghulain Makh- 
dum \v'as on liis way home lie was 
ass.iulted hv the j)ctitioner and others, 
ami Bhangi Duhe>' struck him with a 
dania on his left eye with the result 
that the sight of his eye was destroyed. 
The whole prosecution evidence m regard 
to tlie actual occurrence lias been dis- 
lielieved excejit the evidence of Shah Ghu- 
1am Makhdum himself, and it is on his 
uncorroliorated statement that the peti- 
tioner has been convicted. There is 
serious enrnit\ between iihe accused and 
Shall Ghulam and, in my opinion, it is 
unsafe to convict the petitioner on the un- 
corroborated testimony of this witness. 

1 would accordingly set aside the 
conviction and sentence and acquit the 
petitioner ; the fine if \md must be 
refunded. 

Das, J. - 1 agree. 


Petition accepted. 



520 Patna 


Firm Tainarain v. Sitaram fMullick, JJ 


1928 


A. I. R 1923 Patna 520 

Ml'lJJCK AND KUliWANT MAIIAY, .IJ. 

n?irin of) Jama ram Ramja^h Defen- 
dant- Appellant 

V. 

Sitaram Marivait anti otlieis Plain- 
tiff s-Besj xjndents . 

Civil Rev, No. .‘310 of 1922, decided on 
17th April 1923, against an ordtir of Dis- 
trict Judge of Manblniin, dated the 20th 
July, 1922. 

CivJ Procidurc Code, O. 41, R, ry—lncapactty 
of pleader to argue must be treated as non- 
appearance. 

On the adjourned date of hearing of an ap- 
peal, the Court refused to grant further adjourn- 
ment, and called upon the junior pleader to 
argue the appeal. This, the junior pleader 
said, he was unable to do. The Court there- 
upon passed the following order ; ** Pleader for 
Appellant stales that he cannot argue the ap- 
peal. Vakil for Respondents ready. The appeal 
IS dismissed for default with costs.” 

Held, that in order to constitute appearance 
by a pleader it is necessary to show that the 
pleac^r was ready to place materials before the 
Court upon which the Court could apply its 
judicial mind and that there was no appearance 
within the meaning of O. 41 and that order of 
dismissal for default was right. 34 C. 403 F. B. 
and 1920 Pat. I18 Ref. IP. 521, C. Ij 

A. H. Muhlieijee and J). H. Mulheitee 

for Appellant. 

P. N Smha -for Beflix)ndeiit. 

Mullick, J. - The suit out ol nhicli 
this a')])lieatioii arises svas hrouglit In 
Sit\ra.in Marvvtiri and three otliers in the 
Court of till' Additional Suhordinate .fudge 
of Dhanhad against .Tamar am Rimjash 
for ivcoveiy of klia^ possession of surface 
rights of some lands and for tlio issue ol 
a iiernitunent injunction and for Rs. 1,000 
on account of damages for subsidence. 
On the 28th February 1922, the Addi- 
tional Subordinate .Judge decreed the 
suit in full «md on the 28t)i March 
following tlie Defendants .ijipealed 
against Ins deciee to the District Judge 
of Manbhuin. 

The hearing of the apiieal was fixed 
for the 21st April 1922 when it w’as 
again adjourned till the 6th .Tune. 
On the 6th June, in consequence 
of a telegram received from the 
Appellant’s Vakil, the appeal was 
postponed to the 20th July. On the 
19th July, which was a Wednesday, 


tlie Apiiellant’s Vakil ag.iiii sent a 
telegram asking that the case should 
lie ix)stix)ned till the follow'ing Mon- 
day. This the District Judge declined 
to do and he directed that the parties 
should he ready on the following da>' 
wdnch was the adjourned date fixed foi 
the hearing. 

On the 2()th .July, Balm Chandra 
Sekhar Patra, the pinior jileader engaged 
hv the Apiiellants, filed a petition for time 
on the ground th.it Ins senior, Balm Laht 
Kumar Mitra., was still unable to appeal 
and tliat he had been ondeavourmg to 
engage another senior ideader hut had 
not been successful. The District 
.Judge refused to grant anv furthoi 
adjournment and called ujion the 
junior jdoader to argue the ajijjea.!. 
This, tlie junior ple.ider said, he was 
unable to do. The Court thereupon 
passed the following older : “ PleiuU r 

for Kpjiellant states that he cannot 
argue the appeal. Vakil for Resiiondents 
read's. The upjieal is dismissed for 
default wnth costs. ” 

On the 2.‘3rd October, the present 
application w^as made for the exercise of 
the Court’s Re visional .Jurisdiction under 
Section ll.T, C. P. C. 

It IS contended that in the eiruuistancos 
the District .hidgo had no jurisdiction to 
make an order under O. 41, R. 17, C.P.C., 
dismissing tlie apiieai for default and that 
ho had jurisdiction only to write a jiidg- 
inout and to dispose of the ajijioal on its 
merits, i ver.\ much doubt whether this 
IS a ease in which any question of juris- 
diction is involved, hut aj)<irt from that 
preliminary objection 1 tliink on the 
merits the Petitioners have no case. 

Ju the first jdace, in my ojiinion, the 
learned .Tudge wms quite right in treating 
the case as one of non-aiijiearance. Babu 
Chandra Sokhar P.itra, when ’'asked to 
argue the appeal, declined to do so on tlie 
ground that the case was too diflicult for 
him. He was certainly present in Court ; 
but that was not sufficient. Whether 
he w^as instructed to apply toi ifii ad- 
journment only or whether his instruc- 
tions were to argue the appeal if he 
felt himself callable of doing so is 
immaterial, the legal position would 
not have been different if he fiad been 
unable to argue by reason of illness 
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and in law there was no appearance bv 
him. 

Altliough the decisions on this ixjint in 
the various High Courts are not unifonn, 
T think the Full Bench of the Calcutta 
High Court laid down the correct rule in 
Sattfth Chandra Mnkhprj(*p v. Achna 
Prufiful Mnkheriee (ij and 1 think that 
in order to constitute appearance by a 
pleader it is necessary to show that the 
pleader was ready to jilace materials before 
the Court uixin which the Court could 
apply its judicial mind see Shatlh 
mad Bakar Ah v. Oulhui Mahtn <2). 

It follows that tlie question in every 
case will turn upon the facts and in the 
present case I am satisfied tint there was 
no appearance witlnn the meaning of O 11. 
That being so, tliat order of disinisaal for 
•default was right. 

VVhetlier the learned .Fudge was nglit 
in tlio circumstances m lefiising furthei 
tune IS a question which does not urise in 
an application under S. 115, C. l\ 0., but 
looking at tlie facts placed before us 1 
cannot see wliat else the learned District 
Judge could have done. The senior iJoader 
was unable to attend on the 6th June be- 
cause lie Jncl anotliei engagement an<l the 
Oise Mas adjourned at his request till the 
‘20th. 

On the 1 9th, the Judge refused a j>ravn 
for further adjounnnont and Mamed tin 
parties that the case M^ould he tabni uj» 
the following day. The pinior pleader 
had full notice and I am altogether iimible 
to understand why lie did not make some 
effort to argue the case. In any event 
the Appellant had ample opjiortumty after 
the 6th June for engaging a practitioner 
who would have sufficient leisure aiul 
capacity to apiiear in the case. 

The application therefore fails and is 
dismissed with costs ; hearing fee tM*o gold 
moliurs.^ 

Eulwant Sahay, J.- [ agree. 

Appheatwn reflated. 


(1) (1907) 34 Cal. 408—11 C. W. N. 
329—5 0. L. J. 247- -2 M. U T, 123 
(P. B.) 

(2) ri919) 4 P. L. J. 712—52 1,0. 290. 
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.IWATA l^UASAO A^■D R(^SS, JJ. 

^^u^tn}n)ltlt huhihas! —Petitioner 

V. 

Sainaiuin Snufh and oilirns — Opjiosito 
Party. 

Civil Eev. Petition No. 337 of 1922, 
decided on 4tli A])ril 1923, agimst the 
order of Sub-vTudge of Arrali, (ialed 1 Ifcli 
Septeniboi *22. 

Cwtl P. C., S. 73 —J^idgmeni-dehtors against 
whom execution is iakent common to all decrees— 
Distribution allowed— Provisions mandatorv —Hn- 
Ouiry iinder^ though summary, must be made where 
necessary. 

The addition of the word * passed ’ in S. 73 
has not in the least altered the sense thereof in 
the old Code, but has on the other hand, made it 
clearer than what it was under the old Code. 
There is no authority for the proposition that no 
rateable distribution can be allowed of the assets 
realised from the judgmcnt-dcbtoi*s common in 
all the decrees concerned on the ground that in 
some of the decrees there are judgment-debtors 
other than the common judgment-debtors. 
42 C. r, 24 1. C. 476 Dist. 

There is no room for any contention that sec- 
tion 73 is not applicable where six of the judg- 
ment-debtors are common in all the dnrecs. 
27 C. L. J. 100 Foil. The section is imperative. 
It does not need any application by the parties 
for rateable distribution. Only an application 
for execution of the decree is necessary in order 
to obtain the benefit of it, and once an applica- 
tion has been made for execution the Court is 
bound to distribute the assets rateably among 
the several decree-holders. The provision in 
S. 73 intends to give a substantial relief to hold- 
ers of decree passe I against the same judgment- 
debtor inasmuch as it enables all of them to get 
the fruit of their decrees when money is realis- 
ed in the execution of one of the decrees. 
Therefore even if the procedure is summary, 
the consequences thereof are very material to 
the decree-holders and any enquiry that may be 
needed in order to give relief to the decree- 
holders should not be grudged by any Court. 

IP 522 Cs. I & 2 P 523 C, I P. 524 Cs I & 21 

P. O. ]{(N - {oi Petitioner. 

^falutlm Prasad for OpjWFJite Party. 
Jwala Prasad, J.-This is an apjih- 
cition against an ortlor of the Subotdinate 
Judge of Shahabiid, dated the lltli Sej)- 
teml)er 1922, refusing the apiJication of 
the petitioner for r.iteahle distribution of 
tlie assets of the judgment-debtors realised 
in execution of two other decrees. Those 
decrees were obtained by the opposite 
party Nos. 1 and 2 Sat Narain Singh and 
Radha Prasad Singh m Suits Nos. 84 
and 85 respectively on the 1st tmd 9th 
Maich 1922. Sat Narain Singh and 
Badha Prasad Singh levied execution 
in respect of the aforesaid decrees in 
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execution case Nos. 68 and 69 and tlie 
]:ro]3erties of the judgment-debtors were 
sold on the 16th September 1922. The 
assets realised by the sale of t.ho])roi)erties 
were held hy the Court. 

The petitioner had obtained a monev 
decree on the 7th Julv 1922 in Suit 
No. 81 of 1922 against the judgment- 
debtors in the decrees obtained h> tlie 
oiiposite party Sat Naram Singh and 
Badha Prasad Singh in Suits Nos. 84 and 
85 as well as against one Bankesliwar 
Pars.ul Singh. The iietitioner put lur 
decree in execution on the 22nd Julv 1922 
and her ajiplication for execution was 
actually registered on tlie 8th August 1922 
and the properties of the ludginent-dobtois 
were ordered to ho attaolied on the 9tli 
August 1 922. On the 7tli Se])tember 1922 
the petitioner put m separate aiDplications 
in Execution Cases Nos. (58 and 69 for 
rateable distribution of the assets tliat 
were likeh to lie lealised in execution of 
the decrees of t-lieoiiposite-party. 

Tlfe Coutt hy its order of the 11th 
September, 1922, refused the application 
of the petitioner \xix)n the ground that 
Bankeshwar Pershad Sahu, a judgment- 
debtor in the decree of the i^etitioner was 
not a judgment-debtor m the decrees of 
the opposite iiarty m Suits Nos. 84 imd 
85. The reason given by the learned 
Subordinate Judge for his refusal to grant 
the prayer of tlio jietitioner under Section 
73 of tlio Civil Procedure Code is that tlio 
judgment-debtors aie not the same 
in the decrees of the petitioner an<l 
the opixisite party, niasinucli as the 
number of judgment-delitors m the decrees 
of the petitioner was 7, wliereas the 
number of judgment-del itors in the decrees 
of the opposite party was G. 

It is undisputed that six of the 
judgment-debtors are common in all tlie 
decrees in question. Bankeshwar Prasad 
Sahu, who does not appear as a judgment- 
debtor m the decrees ot the opixisite jiarty, 
IS son of Bamkishun Prasad Saliu, 
judgment-debtor m all the decrees. The 
judgment-delitors who are common in all 
tlie decrees as well as Bankeshwar 
Prasad Sahu who appears only in 
tlie decree of the petitioner were jointly 
and severally liable for the amount decreed 
against them m the decree of the petitioner. 


The assets realised were from the propert- 
ies which belonged only to the judgment-, 
debtors wlio were common in all tlie 
decrees. Therefore the jietitioner is 
entitled to a rateable distribution of the 
assets realised by the Court subsequent to 
the execution having been levied by the 
jictitioner and held by the Court on the 
IGtIi September 1922. 

The learned Vakil on behalf of the 
opjx^sito party contends that Section 73 
of the Code has no ajij^ication unless all 
the rlecrees passed are against all the 
]iidgment-del)tors. In other* words, he 
contends that all the judgment-debtors in 
all the decrees in question must he ident- 
ical. It IS, however, conceded that under 
the corresjjondmg proMSions in Section 
295 of the old Code of Civil Procedure it 
was not essential that the judgment- 
debtors must ho identical mall the decrees 
concerned and that a decree-holder is 
entitled to a ratcahle distribution of tlie 
assets n'aliHcd from the jiroperties belong- 
ing to the judgment-debtors wJio are 
common m all the decrees though there 
may he other judgment- debtors in some 
of the decrees. 

Wliatever doubt tliat might have existetl 
was cleared up hy the decision of a Full 
Bench of the Calcutta Higli Couit in the 
case of (ionrsh Dus v. Shiva Lahalmun^V) 
The ju'uicijJe of that decision seems to 
have been ado])ted h^ all the Courts in 
Tnclia. But the contention of the learned 
Vakil IK that the addition of the word 
“passed” in Section 73 of the present 
Code to the words that existed m the 
corresjiondmg Section 295 of old Code has 
m fact o\ei-mled the decisions of the 
Couits in India .ind has restiicted the 
apjilicatioii of the section to cases where 
the judgment-debtors arc identical in all 
the decrees concerned. 

Now, a incie perusal of the words m 
tlio two sections will make it clear that 
there was no such intention in the mind 
of the Legislature. The passage in ques- 
tion m Section 295 ran as follow^s : — 

“for execution of decrees for money 
against the same judgment-debtor.” 


(1) (1903) 30 Oal. 583—7 C. W. N. 
414 (P. B.) 
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Section 73 has simply added the word 
“ passed ” between the words money ” 
and ** against ** in the aforesaid passage. 
Section 73 says : 

“ for the ])ayment of money passed 
against the same ]udgiiient-<lel)tor.’* 

It appears to me that the change in the 
section has not in the least altered the 
sense thereof in the old Code, hut has on 
the other hand made it clearer than what 
it was under the old Code. It has virtu- 
ally given effect to the decision of the 
Courts in India in making it explicit tliat 
the decrees in execution must have been 
“ for the payment of money passed 
against the same judgment-debtor.” 

My attention has been drawn to certain 
authorities in support ot the contention 
that the word “ passed ” introduced in the 
old provision of the law has restricted the 
application of the section, hut the 
authorities quoted do not go so far. In 
the case of Bahmt Lawne iC Co v Juthi- 
jtatk Baiicrjee (2) (Mukorjee and Beach- 
croft, JJ.) the decision was based solely 
upon the ground that the judgment-debtor 
111 both the decrees in question was not 
the same person and is no authority for 
the proposition that the section does not 
apply and no rateable distribution can bo 
allowed of the assets realised from the 
judgment-debtors common in all the 
decrees concerned on the ground that in 
some of the decrees there are judgment- 
debtors other than the common jiidgment- 
dobtor. 

This 18 obvious from tlie following 
passage in that judgment : ~ 

“It IS essential tor the application of 
the section that the decrees should have 
been passed against the same judgment- 
debtors. his has been made clear beyond 
]X)Bsibility of dispute by the introduction 
of the word ** passed ” which did not find 
a place in section 295 of the Code of 1882. 
But as already stated the decree held liy 
the opiiosite party, in execution of which 
the proiierties have been brought into 
Court, was passed against Dasarathi 
Mukherjee, while the decree held by the 


(2) (1914) 42 Cal. 1 = 27 I. C. 644—19 
_ 0. W. N. 201. 


l)etitioner vras obtained against the firm 
of which Dasarathi Mukherjee was a 
imrtnor, and is not shown to be capable of 
execution against him individually.” 

Baieahle distribution was disallowed in 
that case because m the view of the le<irn” 
ed Judges, Dasarathi Mukheijee was not 
the same person as Dasarathi Mukherjee 
tfe Co. The same appears to bo tlio rattn 
(lecidemh in the case of Toola Bam v. 
AMul Ciafiu (3J, whore the judgment- 
debtors in the several decrees in question 
were liold not to be the same. The learn- 
ed Judges, however, were of opinion that 

“ Whore there aie several defendants in 
one decree and only some of them in 
another, ratealilo distribution has been 
allowed so far as tlie interests of those in 
both decrees are concerned.” 

This obseivation is directly against the 
contention that the word “ passed ” intro- 
duced in the section has restricted the 
tiplilication of it in any way. Now, 
Mukherjee, J. who delivered the judgment 
m the case of Balm*f Lawne d' Co.\. 
Jiulanath (2), which is relied uj3on as an 
authority for the contention of the learned 
Vakil, later lu the case of Ndmam Dey v. 
Hiraial Das (4), observed that the judg- 
ment-debtors in the two decrees need not 
necessarily bo the same persons provided 
the decree is against the judgment-debtors 
m their represeutativo capacity and the 
estate concerned is tho same. He ex- 
jircssly rejected any suggestion to the 
effect that the section should be narrowly 
construed. He observes 

“ we ma> add that we are not disixised 
to ]>ut a narrow construction upon the 
terms of section 73, so as to defeat the 
ends of justice.” 

On the othei hand, the view taken 
under the old Code was followed in the 
decisions passed subsetiuent to the intro- 
duction ol the now Code. In the case of 
Bfjf^y Kumar Roma Nath Barman (K) 
ihfcir Lordships obbetved, 


13) (1914) 7 Bur. L.T. 667—24 I.0. 476. 

(4) (1917) 27 O.L.J. 100—43 1. C. 452. 

(5) (1917) 43 I. C, 716, 
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“Now from tlio language of section 73 
of the Code of Civil Procedure and also 
from tlie decision of this Court in the l\ill 
Bencli case rejiorted as Oanesh Das v 
Shn'(t Lakshmaa the authority of 

which m our opinion has been in no >\Ay 
imjiaired liy the insertion of the word 
“ jiassed ” in Section 73 of the new Code, 
in so far as the shares duo from the 4 
ludgniont-dohtors coniinon to the two 
decrees are concerned, that aiijilication was 
a proper apjdication.** 

Vide also liamchandra Naik v. Ratjim- 
Hath Saiau Snitjh (fi). The contention of 
the learned Vakil, thoretore, is concluded 
by the recent authorities, and there is no 
room for anv contention that section 73 is 
not applicalilo to the present case w^hero 
SIX of the pidgiuent-dcbtors are common 
m all the decrees and onlv (me of them is 
in excess in the decree ol the petitioner. 

To my mind, the section itself is clear and 
to interpret it otlierwiso would work as a 
greaU liardsliip anil w'ould defeat the 
object of the section wdiicU entitled the 
decreediolders to rateable distribution of 
the assets lield b> the Courts in execution 
of any of the decrees. The section is 
imperative. It does not need any appli- 
cation by the parties for rateable distribu- 
tion. Only an application for execution 
of the decree is necessary in order to 
obtain the benefit of it, and once an 
application h.is been made for execution 
the Court is liound to distribute tlie assets 
rateable among tlie several decree-holders. 
The wwd ill tlie section is “ shall.” 

The learned Subordinate Judge does not 
seem to have Iiestowed aii> consideration 
upon the iwint involved m the case. The 
authorities referred to by me could )>« 
found in any annotated edition of the 
Code of Civil Procedure and still tlie 
learned Subordinate Judge summarily dis- 
posed of such an important matter before 
him ill a few’ lines wdiich 1 (piote here- 
under - 

“The ahu\e petition in the presence 
of jilrader considered. It aiijieiio thit 
the name of one judgment-debtor 
^Bankeshwar Prashad Sahu) is in 
excess in the copy of docroo, hence 
no order in Execution Cases Nos, 68 


1928 

and 69 of 1922. The numlier of judgment- 
debtors must tally with the number of 
judgment-debtors noted in the decree 
filed in Execution Cases Nos. 68 and 69.” 

This IS the wdiolo judgment of the 
learned Subordinate Judge. 

It is clear from the above order tliat 
the learned Ruliordinate Judge was cogni- 
zant of the fact that all the judgment- 
debtors except one w’ere common m all 
the decrees before him and therefore the 
decrees were jiassed against the same 
judgment-ilebtors so far ;\s the common 
judgnieiit-dehtors were concerned and this 
brings the case within the letter of the 
section, and the assets held by the Court 
were realized by the sale of the properties 
of the same judgment-debtors m all the 
cases and there was therefore no difficult> 
in allow’ing rateable distribution of the 
assets among the holders of the several 
decrees. 

But, says the learned Vakil on behalf of 
the opixjsite paitv, there mav lie cases 
where an elaborate enquiry might be 
needed in order to find out tlio sliares of 
the common judgment-debtors in the 
assets and m a summary proceeding such 
an enquiry could not be intended by the 
Legislature to be made. 

The provision in section 73, however, 
intends to give a substantial relief to the 
holders of dociets passed against the same 
ludgment-debtor inasmuch as it enables 
all of them to get the fruit of their decrees 
w’lien money is realisid m the execution 
of one of the decrees. Therefore even if 
the iiroceduie is summary, the consequen- 
ces thcreol aic very material to the 
decree-holders aiul any enquiry that may 
be needed in order to give relief to the 
decree-holders should not he grudged by 
any Court. 

We, tlierefore, set aside the border of 
the Hubordmatc Judge and direct that he 
will under Section 73 of the Code give 
relief to the petitioner by awarding his 
proiiortionato share in tlio assets held by 
the Court. • 

The applioatiou is allowed with costs, 
Ross* J. — I agree. 

Buie made absolute. 


(6) (1918) 16 A.LJ. 530—46 1. 0. 101. 
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Das and Maci’Hkbson, JJ. 

Jatbliatlin Jlia — Petitioner 

V. 

MatuMan Jha- Opj)08ito Party. 

Civil Rev. No. 411 o( cleculed on 

17th April, 1923 from an order of Miinsif, 
lat Court, Madlmbani, dated the IGth 
November, 1922 ii\ Execution Case No. 
711 of 1922. 

Ctvd P, Code, O, 21 R. 84— -Sale when complete-- 
Acceptance of btd and declaring the purchaser are 
neces:tary. 

It is only when the presiding officer closes 
the bidding and formally accepts the bid and 
declares the purchaser, that the sale is complete. 
Mere closing of the bid does not complete the 
sale. IP 527 Cl] 

• Muifin Prasad - for Petitioner. 

Ij. K, ////4--foi the OpiKjsite Party. 

IVCaiGpheraon, J-'Tlio circumstances 
in winch wo are asked to interfere in 
revision in this case, JiardJy admit of any 
dispute. A raiyati liolduig was put ui) to 
auction on the 15th November, 1922 
under the orders of the Muiisif of Madhu- 
bani. The sale was conducted by the 
Nazir of the Court who is the officer of 
the Court designated under Order 21, rule 
65 of the Code of Civil Procedure, and the 
High Court General Buies and Circular 
Orders, but not in presence of the Court. 

The bid-sheel, the entnes in which are 
in the handwriting o1 Nazir shows tliat 
the decree-holder hid Bs. 168 -, one ilabu- 
nandan Rs. 189 -, the petitioner Jaihhadar 
Jha Bs. 200/-, Babunandaii Bs, 215 and 
the jietitioner Hs. 220 -. T^lio Nazii sent 
the hid-sliect in iwicordance with practice 
to the Munsif who wrote “ close ” against 
the last offer and signed the order. 

The petitioner thereafter, iiurportiiig to 
act under Order 21, rule 84, C. P. C. paid 
111 by chalan to the officer conducting the 
sale deiiosit of one-fourth of Bs. 220/-. 
After the Court had risen for tlio day, 
certain jictsons, including the opposite 
l»art> . ajiproached tlie Munsil and repre- 
sented that they had been waiting the 
whole day to bid and that no public 
auction had taken place. The learned 
Munsif informed thorn that ho had not 
signed the order knocking down the sale 
and would consider their representation 
day. 
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On the following day when the Munsif 
took lus seat m his chamber Order No. 3 
in the order-sheet dated the 15t]i Novem- 
ber was put uj) before him for signature 
by the execution clerk, and it is as follows: 
— “Sale held. One J aihluular Jha ])urchased 
the jiropcriy at Bs. 220'- and deixjsited 
the earnest money to-day, v’di' chalan 
No. 11 34. The purchaser to doix)sit tlio 
balance of the purchase money in time. 
Put up on 1-12-22.” Tlio Muiisif iiiitiallod 
this order. Ho was then aliout to sign 
the following order on the hid-sheet, 
which has been written and sent by the 
Nazir: “ Sale knocked down in fiuour of 
Jaihbadar Jha, son of Sono Bal Jha, 
Bhatiswai Pargana Bacliow', for Rs. 220, - 
only. Munsiff. 5-11-22,” and wliich 
should have been put up for signature 
before the older on the order sheet, wlion 
be realised tliai tbc ease must be that 
legardmg w’hicli certain persons had 
apino.Uilieci liim on tlie jirevioiis da> . 

He tlion made emiuiries from theiif and 
from Ins office. As a rosuH lie struck out 
his mcomploto signature on the bid-sboet 
and put ins initials to order No. 3 on tfio 
order-sheet. On the bid-sheet he wrote 
“ Some of the intending purchasers lepre- 
sent tliat tho sale took place in their 
ignor'nco while they wore ready to bid for 
liigher amount. In the interest of tho 
]udginont-dehtor the iiroperty is imt to 
sale again”, and signed and dated tins 
order the 15th (or 16tb- the figure is not 
clears Novoinboi. 

In tbc order slieet lie wrote “ l-Jelorc 
the sale w’as knocked down, some of the 
intending jmrcliasors roiircsented to mo 
that the sale took place in thoir ignorance 
while tliey were ready with tlieir money 
to hid at the sale. As tlie sale aiipears to 
me to have boon conducted in hajihazard 
way, in the interest of the judgment- 
debtor tlic profiorty is put to sale 
again.” He affixed no date to this 
oidoi though order No. I in tlie order 
sheet w’hich is m the handwriting 
of the clerk is dated the 15th and is 

Put up for sale to-morro'v as there* 
IS no t*mo to-day.” Order No. o d.ited the 
IGth Novambor is “ One Padhokant 
Jha and others Gle a petition stating 
that tho decree-holder wants to get 
the property sold secretly and praying 
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that the sale he held in the presence of 
tlieir jdoader. Let the sale be held as 
prayed for.” 

The auction was accordingly rcsuiued 
on the s iino day m the presence of the 
Munsif hiiuself, Rs. 220/- lioing the start- 
ing point. The petitioner appears to luuo 
been present Imt lie did not interiiose. 
The first bid of tlie day was Rs. 420/- and 
it came from Mutukdhari Jlia the iiresent 
opixisite party. Tliere wis a spirited con- 
test and eventually against Mutukdhari 
Jlia’s final bid ot Rs. 1075, the Munsif 
wrote and signed the order “closed*', and 
later affixed his full signature to the order 
endorsed by the Nazir on the bid-sheet : 
“ Sale knocked down in favour ot Mutuk- 
dhari Jha, son of Sonc Lai Jlia of 
Bhawanipur, Purgana Hati, for Rs. 1075 
only”, and also after the opixisite party 
had made the deiKisit required under 
Order XXI, Rule 84 on the order sheet of 
the case to an order in the bame terms us 
order No. 3 (luoted abo\ <*. 

On the Gth December both the oiiposite 
partv and the petitioner dcjiosited the 
lialance of the purchase nionc>. As 
regards the latter, the Munsif recorded the 
order “ One Jaibhadar Jlia m whose favour 
the sale was not knocked down, has 
deposited the balance of purchase money. 
He is directed to take back his money’ . 
The learned Munsif liab not vet confirmed 
the sale, us jiroceedings were staged b> 
order of tins Court prior to the date fixed 
for tJie confimiation of the sale. 

In the ^ lew of the learned Munsif tliero 
had been no sale to tlie present ijetitioiier, 
13 y his order “Close’’ lie morel > meant the 
oflicer conducting the sale to stop the 
auction and put ujj for the Court’s signature 
the order knocking down the property and 
declaring tlie purcliaser under Order XXI, 
Rule 84. The sale in his view would be 
completed only after the Court’s signature 
was obtained. The [lassing ul the clialan 
for the earnest moiun was done euone- 
ously by the Sheri shtadar in anticipation 
of tlie Munsif’s acceptance of the highest 
bid which would havo been forthcoming 
m ordinary cases and would havo denoted 
the completion of the sale. 
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There are no materials before us ujion 
which it is possible to determine whether 
on the 16th November the Nazir conduc- 
ted the auction m a hole and corner 
fashion. The rule hud down by the High 
Court which is also in accordance with 
long standing jiractice is that the auction 
sliould bo conducted in tlie immediate 
presence of the presiding oificer, and where 
that is not possible, m another pLujo with- 
in the Court premises to be selected by 
the presiding officer. No application was 
made under Order XXI, Rule 90. The 
only point for determination therefore is 
whether there was a s ile to tlie petitioner 
on the 15th. If there was, the Munsif, as 
is obvious and as indeed is admitted, acted 
without jurisdiction in resuming the 
auction on the following day and purport- 
ing to sell the jiroperty to the opixjsite 
party. 

Mr. Murari Praslmd on belialf of tho 
jietitioner contends that m the circum- 
stances the sale to Ins client was complete 
and lie sliould he considered to have been 
declared the purchaser of the numovealile 
])roj)erty witliin tho meaning of Order 
XXI, Rule 84. He claims tliat tho word 
“close” written by the Munsif sho\vcd 
that the Court had accepted the bid and 
that the order “ Knocked down to etc” 
was ill the circumstances superfluous, 
being merely a record of tho fact of sale 
such as wMs also entered in tlie oidcr- 
bheet. Stri’sb is laid on the allegation 
that an order to tho prejudice of tho peti- 
tioner was made without hearing linn. 

This contention is, in my judgment, not 
wx'U iouncled. Tlie petitioner wlio, as 
apjjoars from tho affidavit of the opiiosite 
party, was present in Court on the 16tli 
when the auction was resumed, made no 
jjrotest tliougli the opiiortunity presented 
itself, and it is not unreasonable ^o inter 
tliat he also understood that the sale was 
not complete, Tho contention, inoroovor, 
tykes no account ol tlie distinction which 
has on seveial occasions been i)ointed*out 
in this Court between the function of the 
presiding offiocr in connection with a Civil 
Court sale and the function of tho officer 
who conducts the solo. Tho sale is held 
by the Court. 
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Thus in JM/dliavi v. Lanyat flj tho 
sales were not set aside inasmuch as they 
had, it was found, been com] doted the bids 
having been accepted by the Court (and 
not only by tho Na/ir) and the jairchaser 
having been declared. In fact, the func- 
tion of the Nazir or other oflicor apjxnnted 
liy the Court to conduct the auction is of 
a ministerial character : if ho conducts it 
in presence of the presiding o dicer, the 
latter is still in direct charge of it and 
forth witli declares under Order XX 1, Rule 
S4, Nslio tho purchaser is aud signs the 
formd order (as in fact happened on tho 
Kith November m tins casej and the sale 
IS not complete until the deoh'-iMtion has 
been made and the order signed. 

E(]Uillv wliou tlie auction is (for leasons 
of convonieiice) not held in his preseiu'c, 
{he jiresiding officer is still m cliaiye of it, 
and the otlicer conrluctmg the sale is m no 
more resix)nsil)lo position than if he were 
conducting it in presence of the jncsidmg 
olhcer. Tliat the sale m.w ho completed, 
not ouh tho order of the presiding ollicer 
to close the bidding, hut also Ins onler 
under Order XXT, Rule 81 formallv 
acceiitmg the bid and declaring tlio })ur- 
chaser is re<iuired, exactly as in sale ])ro- 
ceedmgs conducted in his presence. 

fn really ofllicicnt jaooeedings, the 
officer conducting the sale puts up tho 
formal order under rule 84 for signature 
expeditiously and certainly before tlie 
liresidmg officer rises for tho day, and the 
Jiresiding officer befoio signing the ordei 
enquires Irom tlie jiersons present m 
Court w’hetlier there is an\ advance on 
the highest hid given to the Nazar. 

in the case before us the proc<'uihngs 
were somewhat casual both on the jiart of 
the officer conducting the silo, avIio did 
not put up the order terminating the s.ile 
and yet in anticipation of it erroneously 
accepted from the highest bidder tiie de- 
ix)8it required from a declared purchaser 
and on the part of the Court which rose 
before tho proceedings in connection with 
tlie sale had been concluded. 

Nevertheless, it is manifest that tliero 
was 110 sale to the petitioner since 
until a bid lias been accepted it is only 
an ofToi and there is no sale. In such a 
case it is open to tiic Court to resume the 

(IJ A.irR.1923Pat, 572- 4 P.L.T. 496. 


auction. That is what occuried in the 
jiroseni instance. \h there w^as no sale 
to the petitioner the Couit did not act 
ivithout jurisdiction in declaring the oj)])o- 
site part> to be tlie auction jiurohaser, and 
there is no reason so far at least as tho 
jietitioner is concerned, whv tho sale to 
tho opjiositc piiiU should not ho con- 
firmed. 

Accordmgl> tho ajijihcalion fails and is 
dismissed with costs. Hearing foo two 
gold molinrs. 

Das, J : I agree. 

- 1 pplica tiini ilisiHt sser/. 
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\U CK N'TTil , .1. 

Wtihaii ami o/lirts -iVtitionois 

\. 

Knai-hUn}wiai -Oiqxjsiti* Paiti. 

Criminal Misc, No. 1 5 ot 1928 decided 
on 2oth A]»ril, 1928 from an ordtr of 
Sessions Judge of \ronghyr, dated the 
22nd March, 1928. 

Criminal P. C., J07 O) and (/) — Bail can be 

refused only tn the speaal circumstances of clauses 
C?) and [4). 

Where the proceeding.s have been instituted 
against a person under section 1O7 it is only in 
the special circumstances referred to in Sub- 
Sections (3) and ,4) of that Section that the law 
empowers a Magistrate to detain a person in 
custody until the completion of the enquiry. 
The Sub’Scction can only be put into operation 
wlien a Magistrate, who has no powers to pro- 
ceed under Sub-.section (i) of Section 107 is led 
to believe that a person is likely to commit a 
breach of the peace or to disturb the public 
tranquillity or to do any wrongful act which 
might possibly occasion a breach of the peace 
or dislui bailee and cannot, by any other means, 
prevent the possibility of such an occurrence, 
that he with his limited powers can arrest a 
person and send him then to another Magistrate 
who has got adequate powers for dealing with 
the case. 32 C. 80 and 31 M, 315 Ref. fP, S28C. 1] 

G, C, Pal- for Petitioners. 

Judgment.— This was an application 
made to tins Court on behalf of four persons 
W<ihari Mander, Ramlochan Mander, 
Saiikhi Mander and Kamal Das asking that 
they should be released on bail. It is indeed 
somewhat difficult to understand why or 
how they over found them solves in gaol. 
But it would ajjiiear that the Fiub Division- 
al Officer of Monghyr initiated procee- 
dings under Section i07 ot the Criminal 
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Procedure Code iH{ain8i the iietitionere 
uiul, at the s ime time, issued notice against 
them under section 144 of tlie Criminal 
Procedure Code. IHirther, on the 16th 
Marci), the o|)posite party, tliat is the first 
pirty, made an a])phc:ition to this oflicer 
that the petitioners si ould lie ])Ut in gtiol 
as th(*v, the coiniilamint first jjiarty, were 
in appreliension of iiersonril injury or 
dangei . 

On this, the Magistr.ite issued warrants 
.igiinst those men on the 1th April and, on 
tiiat flate, apjiaientlv, the SulvDivisional 
Magistrate sent them to Hajal |)ur|)orting 
presumably, to «\ct under Suh-Section (.‘D 
of Section 107 of tlie Criminal IVocediire 
Code. It ina\ be also jiointed out ihat 
the warrants wliich were issued against 
those men h> the Magistrate' ^^er(' hailahle 
wanants. Now, tlie applicants made an 
aj)])lication to lie released on hiil lo the 
Sub-Divisional Ofiicei hut he refused the 
a.p]ihc*ation ; and w'hat to nn mind, is 
somewhat more serious, is that an a])])li- 
cat^on w’as then made to the Hessions 
Judge, who, after ix)iuting out tliat the 
accused were in Hajat under Section 107 
Suh-section (4) of the Ciiininal Piocodure 
Code, declined to grant hail to the ai>i)li- 
caiits. 

Now', 1 think it is desirabb' to ixiint out 
that it w'ould certainh appear that wdiere 
procec'dings )ia>e been instituted against a 
person undei section 107 of the Criminal 
Procedure fVide, it is only m the siiecial 
ciicumstanct's referied to m Suh-Sections 
(3) and (4) of that Section that th*‘ huv 
omixjw'ers a Magistrate to detain a jierson 
in custody until the comjiletion of the 
eiiqiiiiv. The point is that the Suh-section 
can oul> he jmt into ojioration when a 
Magistrate, wdio has no jiowms to jjroceed 
undei Suh-section (l) of Section 107 is led 
to lieheve that a person is likel> to com- 
mit a breach of the peace or to disturb 
the public tranquillity or to do any 
wrongful act winch might jiossiblv occasion 
a breach of the peace or disturbance and 
cannot, by any other means, prevent the 
possibility of such an occurrence, that lie 
wuth his limited powders can arrest such a 
Iverson and he must send him then to 
another Magistrate who has got adequate 
ix)wers for dealing with the case. 


Tlie case of Baqhummlun l^rasafl \. 
KtUfi Kwpprar (!) appears to laA this 
matter down very olearl>’. See also 
Cludnmbaiam Pi 11 a i v. Kmpeior (2) where 
it was expressly held that a Magistrate 
has no jurisdiction to remand a jierson in 
custody under section 107, Sub-Section (’4) 
of the Onmmsil Procedure Code when 
such person is not sent to him by another 
Magistrate under Section 107 (3). Now', 
1 find tlmt it is said in the letter of 
explanation which was given bv the 
District Magistrate (as a result of the rule 
issued by this Court on the 9th Ajiril 
1928) and wind 1 r may add is dated the 
I6tli April last that “ Wahari Maniler and 
others m tlie marginally noted case ” were 
granted hail of Jls, 800 e.ich on the 14th 
A])ril as a result ol a police rejiort from 
which it ajipears that tliere w'.is .lo furtliei 
immediate daiigei oL a breach of the j[M»jice. 

H it IS (juite clear tlmt the four apjili- 
cants here have been thus admitted to 
hail there is nothing further to be done, 
hut if there has lu'en an\ mistake and 
tliese particular four petitioners are not 
those who have been so admitted to bail 
tlien they must he admitted to bail forth- 
wntb to the satisfaction of the District 
Magistiate. 

Appl nation a I town! 

(1) (190;)} 82 Cal. 80-S C. W.N. 779 

(2) (1908) 31 Mad. 3ir,-3 M.L.T. 311 
—7 Ol. L. J. 360. 


A. I. R. 1923 Patna 528 

Ross, J. 

Snkhan Xoiiia and othoi'i --2nd Part>- 
Petitioners 

y. 

Havikhelawav Tliakin and o///ers— 1st 
jiarty— 'OpiX)site Party. 

Criminal Rev. No.l7 of 1923, decided on 
31st January 1923, against an order of 
the Magistrate, First Class, Muzaifarj)nr, 
dated the 20th November 1922. 

Crmtnal R C., 5. i45’-~Order of Magistrate 
regarding more land than included in the proceeding 
ts illegal. 

If, in a proceeding under S. 14$, ;he Magis- 
trate deals in his order with more land than 
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that included in the proceedings, his order is 
bad and must be set aside. 7 C. W. N. 558 
Foil. 

S, P. Vawia and Hare^hicar Prasad 
Sinha — for Petitioner. 

Shiveswar Day al— tor the Opi^site 
Party. 

Judgment. — The only ixjint urged in 
support of this application is, that tlie 
Magistrate has dealt with a large area of 
land than is included in the proceedings 
drawn up in the case, and has, therefore, 
exceeded his jurisdiction, as was liold in 
Amriteshioari Delu v. Dai pa Narant Das 
( 1 ). The proceedings were drawn in 
respect of 5 hujhas 10 kathas, and 18 
dhurs. The Magistrate deals with 7 
highns of land settled hv Kornoul Factory 
with certain persons. He then proceeds 
€6 deal with the land of each of those 
persons. He says that the first party 
does not claim the lands of Khuhhari and 
Dukhni (l hiqha 10 kathaa m each case) 
and ho confirms these persons in their 
possession. He then savs that the 
•second party do not contest the ixDsaeasion 
ot the first i>arty of 1 high a of Dhan’s 
land. This reduces the area in dispute to 3 
hitfhas and he deals with these three 
hiqhas and confirms the first party m 
ixissession. IjL is, therefore, clear that ho 
has passed orders about the possession of 
at least 6 highas. 

It is said on behalf of the opixisibe 
party that there was no dispute aliout 
the lauds of Khobhari and Dukhni and 
the real dispute was only about 4 ha/has 
and, therefore, the Magistrate has not 
gone beyond the land dealt with in the 
proceedings. But he has m fact passed 
orders about 6 biyhas, and it is impossible 
to be sure with regard to any of the really 
contested area whether that was included 
within the proceedings or not. 

The whble order is, therefore, bad and 
must be set aside. 

Eule made absolute. 


(1) (1903) 7 0. W.N.558. 
1923— P 67 
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JWALA PlUSAD, AND BoSS, JJ. 

(Maidri Sped) Mohammed Moniuddin 
Ashraf— 4j)]ieHant 

V 

(Mouh'i) Mohammad Ishaq Ashraf and 
othei ft — Resix)udents. 

F. A. No. 56 of 1923, decided on the 
18tb April 1923. 

Lumiation Aitf S, 12— Decree noi prepared in Urn* 
— Time beHveen judgment and stgntttg of decree tniisi 
be excluded. 

The period between the delivery of judgment 
and, the preparation and signing of the decree 
would be excluded from the period of limitation 
prescribed for filing the appeal if the application 
for copy is made before the preparation of the 
decree. I P. L. J. 5/3 (P. B.) Dist. 

IP. 530, C. 2 ] 

Order . — The riuestion is one of limita- 
tion. The appeal is against the decree for 
jiartition. The judgment of the lower 
Court was delivered on the 18th Novem- 
ber 1020. An application for copy of* the 
judgment was made on the 4th February 
1921, the 5th February 1921 was fixed for 
notifying the requisite number of stamps 
and folios which were supplied on the 8th 
February 1921. Tho cojiy was ready for 
delivery on 10th February and was deli- 
vered on tho 1 1th February 1921 . 

An application for copy of tlie decree 
according to the note in the tabular state- 
ment on the back of the decree was made 
on 17th Januiiry 1923, the requisite 
stau)j)8 and folios were supplied on the 
18th, 24th, 29th and 31st January, the 
copy Was ready for delivery on 3rd Febru- 
ary, and was delivered on the 6th February, 
Computing tho time tuken m olitainmg 
copies of the judgment and the decree from 
the aforesaid dates, tho Stamp Reporter 
rejxDrts that the limitation exjJired on 27th 
February 1923. The appellant filed an 
application on tlie 12th March praying that 
the period between the delivery ol judg- 
ment and the prejiaration and signing of 
tho decree he excluded from the period of 
limitation prescribed for filing the api^eal 
stating that if this be done, the appeal 
will be well within time. 

Now the question is whether the afore- 
said jirayor can be granted. 

It appears from the certified copies 
of the previous applications filed by 
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the appellant for obtaining copy of the 
decree that an application for copy of the 
decxee was made by him on the 9th March 
1922, but the copy was not granted with 
a note on the application that the Com- 
misBioner’s fee was not deixisited and 
therefore no decree was prepared. Simi- 
lar applications wore made on the 5th 
Septemiier and 6th December 1922, with 
similar orders. TJierefore the ajiiiellant 
tried to obtain copy of the decree but he 
could not got it inasmuch as no decree 
was prepared and signed by the Court. 
The decree was iirepared and signed on 
12th December 1922. 

The appellant relies uixm a Full Bench 
decision of this Court in Ram Amty Sinqh 
V. Sheo Namlan Saiyh (IJ where it was 
held that under section 12 of the Limita- 
tion Act, 1908, an ajipellant is entitled to 
deduct the time between the delivery of 
judgment and the signing of the decree in 
computing the period of limitation pres- 
cribed for an apiieal. 

This decision was dissented from in a 
subsequent Full Bench case; Jyotvidia 
Nath Sarhat- v. The Lochia Collwu Co. 
Limited (2j and the learned Vakil on 
behalf of the resixindent relies upon this 
case. In that case it was held that (l) 
the time requisite for obtaining a copy of 
the decree within the meaning of Section 
12 of the Limitation Act, 1908 does not 
begin until the actual application for a 
copy has been made, and further that (2) 
if the appellant does not apply for a copy 
until after the expiration of the jieriod 
prescribed by the Tjimitation Act, iirovided 
copies were obtain ible within that iieiiod 
he is not entitled to deduct the time bet- 
ween the actual signing of the decree and 
the delivery of judgment. 

This ruling obviously does not apjily to 
the present case, inasmuch as copy of the 
decree was not obtainable until alter Ihe 
12th December 1922 when the decree was 
signed and the aj^plioation for copy was 
made long before the decree was leady 
and signed. In the aforesaid Full Bench 
case the decree was drawn up and 
signed on the 18th August 1920 and 

(1) (1916) 1 P. L. J. 673-36 I. C. 868 
»1 P. L. W. 36 (F.B.). 

(2) A.I.R. 1921 Pat. 175-6 P.L..T. 
360-2 P.L.T. 361 (F.B.;. 


the application for copy was not made 
until tlie 3rd .lanuary 1921. Therefore on 
]}oth grounds : that the copy of the decree 
was not obtainable before the 12th 
Decembei 1922 and that the application 
for copy of decree in this case was made 
long before the aforesaid date of prepara- 
tion and signing of the decree, the decision 
is not applicable to the present case. 

The api^ellant is tlierefore entitled to 
computation of the i^eriod of limitation 
from tlio date of the signing of the decree. 
Tn any view of the case he is entitled to 
enlargement of the time for filing the 
appeal. 

The appeal is therefore filed within time. 

The application is allowed. In the cir- 
cumstances of the case we make no order 
as to the costs of this application. 

Application allowed. 
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Mullick And Macthrrson, JJ. 

(Sped) Shall Mahomed Maudood and 
others- -Petitioners 

V. 

Maharaja Sn Rameshwar Sinqh Baha- 
dur and others -Opjposite Party. 

Civil Rev. No. 108 of 1923, decided on 
the 20th April, 1923, from an order of 
Subordinate Judge 1st Court, Patna dated 
the 18th March 1922. 

(o) Civil Pro. Code, 0 . 17, Rr. 2 and 3— Pleader 
for plaintiff appearing hut without instructions— 
Dismissal is one under R. 2 and not under R. J. 

Where on the date of hearing the Vakils of 
the plaintiffs had no instruction to prosecute 
the case and they were apparently instructed 
only to apply for an adjournment. 

Held, in these circumstances there could have 
been no appearance on behalf of the plaintiffs 
at the hearing of that day and the dismissal was 
therefore one under Rule 2 of Order 17 and not 
under R. 3. IP. 53 b C. 2] 

(&) Civil Pro. Code, S. IT5— Refusal to receive 
evidence in application for restoration is refusal to 
exercise jurisdiction. 

Refusal to receive evidence in support of ap- 
plication for restoration of a suit dismissed 
under O. 17, R. 2, on the understanding that it 
was dismissed under R. 3, is a refusal to exercise 
jurisdiction within S. ll 5 . [P. 53 li C. 2] 

K. B. Dutt and G. S. Prasad — for 
Petitioners. 1 

N. C. Stnha — ^foi Opposite Party, 
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Halliok, J— In 1918 and 1920 Shah 
Muhammad Maudud, Hafiz Karim, 
Muhammad Musa, Shujait Ali, Abdul 
Mali and Zafar Hussain filed 3 suits 
against a large number of defendants for 
a declaration that cetain properties were 
wakf proiierties and that they could not 
be sold in execution of certain mortgage 
decrees obtained by the defendants (the 
Maharaja of Darblianga and others). On 
the 29th July 1918 Hafiz Kanin filed a 
lietition through his pleader Babu Av<idesh 
Kishore stating that he would withdraw 
from the suit and the Subordinate Judge’s 
order thereon was that tlie petition should 
be put up on the date of the opening of 
the case. A similar petition was there* 
after made by the plaintiff Abdul Mali 
and after the case had run a leisurely 
course it came on for hearing on the 8th 
August 1921. On that date when the 
case was called on the plaintiffs did not 
respond and the order sheet of the Coutt 
shows the following entry : — 

“Defendant has put in Hazri. His 
Vakils are ready. The plaintiff does not 
resixind to call. Ilis pleader Mr. Ahdur 
Bahman has sent word that he has no 
instruction to-day. Inform plaintiff’s 
pleader.” The signatures of Maulvi Abdul 
Bahman and Abdul Quayum, two Vakils 
engaged by the plaintiffs show that the 
entry was duly shown to them. 

A little later on the same day the Court 
recorded the following order After the 
above order a petition for time is put in 
on behalf of the plaintiffs on the ground 
that some plaintiff is dead and some is at 
Muzaffarpore and so forth. The case has 
been pending for the last 3 years or so. 
It appears from the order sheet that 
enough time has been allowed to the 
plaintiff to be ready in this suit but he 
was never ready. The other side is ready 
with his wKtnesses and I see no reason to 
grant any adjournment and so I reject 
plaintiff’s petition for time”. 

To the right of tins ordei under the • 
heading “ Pleaders’ signatures ” aj^pear 
the following entries “5d. S. L. Singh 
Pleader. 8d. A. Quayum, Vakil.” “I 
have no further instructions, Sd. A. 
Bahman, Vakil 8-8-21”. 

Later ^gain on the same day the 
Court recorded the following order: — 


No further steps by the plaintiffs. The 
plaintiffs failed to adduce evidence though 
time was given to them to do so in support 
of their case. The suit is therefore dis- 
missed with costs for want of evidence 
under Order 17, Buie 3, C. P. Code. 

An application was then made on the 
18th March 1922 for the restoration of the 
suit under Order 9, Bulo 9 of the Civil 
Procedure Code ; but the Subordinate 
Judge held that the suit liaving been dis- 
posed of under Buie 3 of Order ] 7 and not 
under rule 2, the application under Order 
9 was not mamtainalile. 

Thereuixjn Saiyid Shall Muhammad 
Maudud, Muhammad Musa Sujait Ali and 
Zafar Hussain filed tlie present application 
to this Court on the 23rd Marcli 1922 for 
the oxcicise of its revisional jurisdiction 
under Section 116 of the Civil Procedure 
Code. 

Now, it 18 clear that on the 8th August 
1921 the Vakils of the plaintiffs had* no 
instructions to prosecute the case. They 
were apparently instructed only to apply 
for an adjournment and in these circum- 
stances there could have been no apjiear- 
ance on behalf of the plaintiffs at the 
hearing of that day. The dismissal was 
therefore one under Buie 2 of Order 17 
and the Subordinate Judge was in error in 
basing it ui)on Buie 3. 

The application for restoration under 
Order 9, Rule 9 was therefore- maintainable 
and the Subordinate Judge declined to 
exercise jurisdiction in refusing to hear the 
evidence in supixirt of it. 

We accordingly set aside his order and 
direct that the application for restoration 
he disjposed of according to law. 

It IS contended by the opposite party 
that a remand will only protract a litiga- 
tion which lias already continued for nearly 
5 years and wo Iiave been asked to dispose 
of the application for restoration ourselves. 
Wo hesitate to adopt this course as it is 
liossible that all the evidence uiion which 
the plaintiffs rely may not be before us. 
The petition dated the 8th August 1921 
asks for an adjournment on the following 
grounds 
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(1) the illness of Shah Muhammad 
Maudud, ^2) the absence of Zafer Hussain 
on business at Muzaffarixire, (3) the death 
of Haliz Karim, and ^4) the refusal of 
Abdul Mali to prosecute the suit. With 
regard to Hafiz Karim, it is clear tliat as 
lie had already applied for leave to with- 
draw no substitution of his heirs was 
necessary, as for Abdul Mali his refusal to 
continue to apjiear as plaintiff was also 
no ground ; the only question therefore is 
whether the suit could not proceed in the 
absence of Shall Muhammad Maudud and 
Zafar Hussain and whether there was suffi- 
cient cause for such absence. The learned 
Counsel for the jilamtiff contends that the 
answer to this question is in the affirma- 
tive and he prays that an opportunity may 
be given to him to adduce evidence. We 
think his pra\er should be allowed. 

We accordingly direct that upon the 
record reaching the Subordinate Judge ho 
do fix a date for hearing the ajiplica- 
tion under Order 9, Rule 9, C. 1\ C. 
allowing sufficient tune to both parties to 
produce their evidence and that if for any 
reason whatsoever the parties or either of 
them be not ready to proceed with the 
hearing on the date so fixed, no further 
adjournment be given and the case be 
forthwith disposed of. 

It will not be necessary to issue notice 
of the date fixed for hearing to any of the 
parties other than those who have apiieared 
before us to-day namely, Saiyed Shah 
Muhammad Maudud, Ha]i Sheikh 
Muhammad Musa, Sheikh Shu]ait Ali, and 
Saiyid Zafar Hussain Khan tlie petitioners 
and Maharaja Sir Rameshwar Singh 
Bahadur, Chowdhury Kedar Nath Thakur, 
Mr. Saiyid Hassain and Ramsundar Dass 
Bairagi the opposite party. 

The application is allowed with costs ; 
hearing fee one gold mohur. 

Maephorson, J. — I agree. 

Apphcaiton allowed. 
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Kulwant Sahay, J. 

Gajo Chaiidhry and others — Petitioners 

v. 

iJabi ChaiuUu y and another — Opposite 
Party. 

Criminal Rev. No. Ill of 1923, decided 
on 6th April 1923 from an order of Sub- 
Divisional Officer of Monghyr, dated the 
3rd Feb. 1923. 

{a) Penal Code, S. 379--- Accused, declared to he 
in possession in a previous case, removing crops — 
Removal ts not theft. 

Where the accused is declared to be in pos- 
session of the crops in a prior Criminal Case 
between the same parties he cannot be guilty 
under S. 379, if he removes them from the land, 
before the previous case is decided against him 
in appeal. [P. 534 , C. 2.] 

(6) Criminal P* C, S, tgo. {c)-~* Information 
received,' — Answer by petitioners in proceeding 
against them under S, 144 — Statement in, ts not 
** information recet ved , ’ ' 

Information received from the petition of 
objection filed by the petitioners opposite party 
in the proceeding under Section 144 in showing 
cause against the older under the said section 
is not information received as against the 
petitioners. [P. $34, C. 2.] 

{c) Criminal P,C,S. ^69— Final Order— Entry 
** Enter false: mistake of law'* ts a final disposal 
and cannot he altered or reviewed by the magistrate. 

An entry in the order sheet “Enter false, 
mistake of law ** is an order finally disposing of 
the case and has the effect of “destroying the 
proceedings”; and therefore under S. 369 the 
Magistrate has no jurisdiction to after or review 
that order. 20 Cal. 867 Foil. A.I.R. 1922 Pat. 97, 
Dist. [P. 535 , Cs. I & 2.] 

{d) Criminal P, C,, S. 2 {hj— Application to 
continue proceedings ts not complaint. 

An application by the complainant stating 
that the proceedings against the accused already 
taken be revived as he has sufficient material to 
support the case against the accused, is not a 
complaint but an application for continuing the 
case. [P. 535 , C. 2.] 

G. U. Pal — for Petitioners. 

The As,siUant Government Advocate — 
for tho Opposite Party. 

Kniwant Sahay, J.— TMs is an 
apjilication for revision of an order dated 
tho 3rd February' 1923 passed by the Sub- 
divisional Officer of Monghyr whereby he 
order d tlio issue of summonses against 
tho petitioners under Ss. 379 affd 147, 
Indian Penal Code. Tlie iietitioners pray 
that under the circumstances set out in 
their petition the learned Sub-Divisional 
Officer’s order should be set aside as being 
illegal, or, in any event, the pfoceedinga 
should be quashed. 
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In order to understand the oiroumstances 
under which the order sought to bo set 
aside was passed, it is necessary to state 
shortly the previous liistory of the case. 

There are three plots of land in village 
Eahiinpur, lying contiguous to each other 
from east to west. The two plots on the 
cast and west admittedly liolong to the 
lietitioners. The disimte relates to the 
middle plot measuring about 15 bighas, 
which 18 claimed by the petitioners as 
being their lioldmg while it is claimed by 
Dobi Chaudhury and others as belonging to 
%lion). 

A dispute arose between the jiarties as 
regards the possession of the middle plot 
and in the year 1920 a case of rioting was 
started against Debi Cliaudhury and others 
on the complaint of Gajo Chaudhry one 
of the petitioners. In that case the Deputy 
Magistrate convicted Debi Chaudhury and 
others, sometime in January or February 
1922, and iu hia judgment the Deputy 
Magistrate found that the petitioner Gajo 
Chaudhury was in ix>sscssion of the dis- 
puted middle plot. 

There was an apxieal by Debi Chaud- 
hury and others which was heard by the 
Sessions Judge of Monghyr and the learned 
Judge upheld the conviction for noting ; 
but in the course of Ins judgment he was 
pleased to observe that Debi Chaudhury 
and others were really in possession of the 
middle plot and he maintained the convic- 
tion on the ground that the accused iier- 
sons m that case had exceeded their right 
of private defence inasmuch as they had 
chased the complainant of that case and 
assaulted him somewhere outside the dis- 
puted land. An application for revision 
was filed by Debi Chaudhury and others 
to the High Court which was dismissed. 
It is said, however, that the High Court 
remarked in its judgment that the question 
of possession of the middle plot did not 
arise in the case. 

Subsequently sometime in August 1922 
fresk dtsiiutes cropped up between the 
patties as regards the iX)ssession of the 
middle plot, and proceedings under Section 
145 of the Criminal Procedure Code were 
initiated, but as it was found that 
the land had gone under water the 


l^atna 533 

said proceedings were dropped. Again in 
Novemiier 1922 proceedings under Section 
144 of the Criminal Procedure Code were 
initiated wherein Debi Chaudhury and 
others were the first party and the iioti- 
tioners wore tlie second party. Notice was 
issued upon them to sliow cause wh> an 
order under Section 144 should not lie 
passed against them. 

The iietitioner Gajo Chaudhury there- 
uix)n filed a petition on 28th November 
1922 showing cause as to why an order 
under Section 144, Criminal Procedure 
Code should not be jiassed against him, 
and, in that petition he stated that he was 
in jiossession of the land and he had culti- 
vated the land and grown crops tliereon 
which he cut and removed on the 17th of 
Murcli 1922. 

Tlioreupon without any complaint by 
any one, simiily on the statement in the 
lietition of Gajo Cliaudhury that ho had 
cut and romoved the crops, the learned 
Sub-Divisional Magistrate made an order 
on the 29th November 1922 in which lie 
stated that the i)etitioners had no right to 
reap the crops on the 17th of March 1922 
as lx>th the Sessions Judge and the High 
Court had found in the noting case that 
the ixititioners were not in iiossession of 
the disputed land, nor had the land been 
settled with them and he recorded the 
following order in the order-sheet “ I 
therefore take cognizance of tlie offences 
committed by him (i.e. Gajo Chaudhury) 
under sections 379,109 and 447/109 
Indian Penal Code in 1921 and 1922, 
under the j^rovisioiis of section 190 (c) 
Cnminal Procedure Code and remand him 
to Hajat. I send the file to the Sub- 
Insi3cctor Khagaria for investigation.*’ 

The result was that the petitioner Gajo 
Chaudhury was at once arrested and taken 
to the Hajat. He later on applied foi bail 
on the same date hut this was rejected. 
Bail was, however, subsequently allowed 
by the learned Sessions Judge. On the 
2lBt of January, 1923 final report of 
the Police was received by the learned 
Magistrate and he recorded the follow- 
ing order m the order sheet of that date : 
— “ Pinal report received. Enter false, 
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mistake of law. Ss. 379/109, 447/109 
I. P. C.” 

On the 3rcl of February 1923 Debi 
Ghaudhury filed an application before the 
Sub-Divisional Magistrate for revival of 
the case under section 379/109 and 447/109 
I. P. C. and thereulwi] the learned Sub- 
Di visional Magistrate made the followii^ 
order on that date “ Petition filed by Debi 
Ghaudhury for continuing the case. His 
Vakil states orally that he can prove that 
Debi Ghaudhury was in iiossession till 
17 — 3 — 22, on which date accused had 
the crop cut. The Sub Inspector’s reiiort 
shows that lie considered at that time the 
evidence of ixissesaion was equally balanc- 
ed. As the title is with the complainant 
and he has lieen proved to have been m 
lX)ssession on 13“10 " 20, I consider he 
must in fairness lie given an opportunity 
of proving his case. Issue notice to accus- 
ed Gajo’s bailor to produce him on 19-2. 
Summon Phulten. Bhattu and Shibtoyai 
Singh for that date under section 379 and 
147 I, P. G.” It IS against this last order 
of the learned Sub-Divisional Magistrate 
that the present application for revision 
has boon tiled. 

Tlie learned Vakil for the iietitioners 
contends firstly that the le«irned Magis- 
trate having by his order of the 2l8t Janu- 
ary found the case to be false he has acted 
illegally m taking fresh action and reviving 
the case. Secondly, it is contended that the 
learned Magistrate liad no jurisdiction to 
to take action as on a complaint inasmuch 
as there was no complaint before him, and 
he did not as a matter of fact jiroceed 
under section 190 ( a ) of the Gnminal Pro- 
cedure Gode as there was no examination 
of the complainant uix)n oath under section 
200 of the Gode. Thirdly, it is contended 
that in any event it is a fit case in which 
the proceedings should be quashed. 

In my opinion, apart from the legal oli- 
jections taken by tlie petitioners, having 
regard to the previous history of the case, 
it IS not prowler that the present procee- 
dings should be continued. The finding 
of the Deputy Magistrate m the not- 


ing case was that the petitioners were in 
lx>s8ession of the disputed plot of land. 
That finding was not upset by the 
Sessions Judge until the 18th of March 
1922 and the crops wore removed by tlie 
petitioners on the 17th of March 1922 
i.e., at a time wlien the finding of the 
Deputy Magistrate was still subsisting 
and liad not boon upset on appeal and 
therefore there was no ground for holding 
that they removed the crops with any 
dishonest motive. 


Secondly, it is stated by the learned 
Vakil for the petitioners that the High" 
Court m revising the order of tlie learned 
Sessions Judge had held that tlie question 
of ixjssession did not arise in the case. 
The learned Assistant Government Advo- 
cate does not challenge the correctness of 
this statement, Imt the Suh-Divisional 
Magistrate proceeds on the assumption 
that the High Court Jiad confirmed the 
finding of tlie Sessions Judge as regards 
lx)ssos8ion. I liavc not got a copy of the 
order of the High Court before me, hut in 
any event it cannot be said that on the 
17th of March 1922 the petitioners had 
no justification for removing the crops 
which they allege to have been grown by 
them. 


Then again the learned Magistrate took 
cognizance of the case under section 190 
(cj of the Code of Criniinal Procedure 
uixm information r^eived him in the 
course of tlie iiroceeding under section 144 
of the Code. This information was, 
received from the petition of objection! 
filed' by the petitioners m the proceeding 
under section 144 in showing cause against 
the order under the said section. The 
petitioners stated as a ground that no 
order under section 144 should be passed 
against them ; that they had l^en in 
jiossession of the land and had removed 
the crops on 17th March 1922. There 
was no complaint before the Magisiarate 
and there \Ya8 no justification for his 
coming to the conclusion that the peti- 
tioners had committed any ofl’ence of 
which he ought to take cognizance under 
section 190 (c) of the Code. Againvwhen 
the matter was referred to the Police for 



1928 


Patna# 535 


Gajo Chaudhry V. Dbbi flCulwant Sahay, J.) 


enquiry the Police made an enquiry and 
submitted a report in favour of the peti- 
tioners. The Magistrate was apparently 
hatisfifed with that report and he ordered 
the case te he entered as “ false, mistake 
of law Having regard to the fact that 
4|ie alleged offence took place in March 
1922 after which there were fresli proceed- 
ings under sections 145 and 144 of the 
Crnnmal Procedure Code and Unit no com- 
plaint of that was made by Dehi Cliaud- 
hury at any time from the 17th Marcli 
1922 up to the 3rd February 1923 I am 
clearly of opinion that it is improjitr to 
revive the proceedings upon the petition 
of Debi Cliaudhurv filed on the 3rd Febru- 
ary 1923. 

As regards the first obiectioii of the 
learned Vakil for tlie petitioners that the 
•learned Magistrate had no 3 unsdiction to 
revive the proceedings after Ins order of 
the 21st of January 1923 his argument is 
that the order of the 2l8t January 1923 
had the effect of finally disijosing of the 
case and that order could not he cancelled 
by the learned Magistrate under any jirovi- 
Sion of the Code. 

He relies upon the case of Tarim Chaian 
ChomUmni v. Amuh/a Batnn Hoy (1) 
where their Lordshqis observed that un- 
less it can be shown tliat there is a legis- 
lative enactment giving a ixiwor to that 
effect, ctssation by the order of the Magis- 
trate of any Criminal Proceedings must, 
until that order is set aside operate not 
only as staying the ])roceedings, but des- 
troying tliem. 

The learned Assistant Government Ad- 
vocate for the Crown argues tliat the order 
of the 21st of January 1923 was merely 
an executive order and it was not a ludicial 
order disposing of the case, and lie relies 
upon the observations of Jwala Prasad J, 
in the case of Bir Narayan Snnjh v. Em- 
peror (2^ 

His Lordship in that case observed 
that an entry such as that made m that 
case, namely, “ enter true sections 
384/114, I. P. C.” was an entry 
whicli ought not to have found a place 
in the judgment. The judgment in that 
case was entirely in favour of the ac- 

(ij L1893] 20 Cal. 867. 

(2) 'AIJl. 1922 Pat. 97-3 P. L. T. 
239-23 Or. L. J. 371. 


cused hut after dispos ng of all the ar- 
guments and considering all the facts and 
the evidence in the case and coming to 
the conclusion that the accused m that 
case WHS not guilty of the offence charged, 
the learned Magistrate had made an entry 
at the end of the judgment “ enter true 
iHations 384/114, I. P. C ** and his Lord- 
shi]^ held that such an entry ought not to 
have found a place m the judgment. 

Under the rules contained in the Police 
Manual such an entry has to be made in 
the register prescribed hv paragraph 314, 
Chapter XIII of the Police Manual and 
his Lordshij) ordered the entry to be 
expunged from the judgment. In the 
course of his judgment his Lordship 
observed that such an entry had been 
interpreted liy certain authorities as an 
entry of Jjurely executive ciiaracter and he 
gave that as a reason for holding that if it 
was an entry of an executive character, it 
ought not to have found place in the 
judgment of the Court. That case.is no 
authority fpr tlie proiX)sition that such an 
order as that passed by tlie Suh-Divisional 
Magistrate in the present case on the 2l8t 
January 1923 was an executive order. 

It was an order finally disposing of the 
case and to use the expressions of their 
Lordshij )s of the Calcutta High Court in 
the case of Taum Chaian Choicdhw'y (l) 
just cited, it had the effect of “ destroying 
the proceedings”. If that is so, then 
under section 369 of the Code of Criminal 
Procedure the learned Magistrate had no 
jurisdiction to alter or review that order, 
and the order of the 3rd of February 1923 
must ill this view of the case he held to 
he illogctl. 

As regards the second olijection of the 
learned Vakil for the petitioners, 1 am of 
opinion tliat that objection is also well 
founded. If it is argued that the 

proceedings were initiated on a complaint 
made bv Lehi Chaudhury then the 
l^rovisions of section 200 of the Code 

of Criminal Procedure have not been 
comjilied with ; in fact the petition 

filed on the 3rd of February cannot 
he regarded as a complaint and the 
learned Magistrate him sell did not 

treat it as a ‘complaint’ but merely 
as “ an application for continuing the 
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For the reasons given above I am of 
opinion that no fresh action ought to he 
taken against the ))etitioners and the jiro- 
ceedings initiated hy the ordei of the 3rd 
of February 1923 must he quashed. 

Oider sH n^ttde, 

A. I. E. 1923 Patna 636. 

BuCKNILTi, J. 

Bern —Petitioner 

V. 

Kni(hKvipeio) — OplKisite. Part> . 

Criminal Rev. No. U9 of 1023 decided 
on tlie i7th April, 1923, from uu order of 
District and Sessions .Tudge of Bliagalpiir 
dated the 20tli Jctnuarv, 1923. 

Practice— iCritmnti!) —Ptoccdure— Sw >nmomn% of 
wttne^^es —Tivo different applications on same day— 
Trifling delay in applyini^ not to he considered, 
very Material . 

On the date of hearing some three vvitnessci 
for the accused did not appear ; on the sume 
date the accused asked the Magistrate to issue 
a warrant ordering one of these three witness- 
es, to attend on a future date to give such 
testinu>ny as he could on behalf of the accused. 
The Magistrate accordingly complied with 
this request. A little later on the same date 
the accused again applied asking that warrants 
against the other two absent witnesses should 
also be issued. This for some reason or other 
was not granted. 

Held, that mere technicalities as to whether 
he applies at one moment or a little later are 
not very material. It does not matter in the 
least to the tribunal or to the administration 
of justice whether there is or is not a trifling 
delay in the operation and conduct of pro- 
ceedings. [ P. 537* Cs I & 2l 

All hmni, A. StuntuihUn and SnUan- 
mldin Hu^Hum—ioT Petitioner. 

The Assistant Goveinnient Advocataior 
the Crown. 

Judgment. — This is an apjdioation m 
Criminal Revisioual Jurisdiction m connec- 
tion with a decision of a Magistrate of the 
first class of Bhagalpur by whicli, on tiie 
20th December last, that Magistrate con- 
victed the aiiplioant of au offence agfiinst 
the provisions of section 420 of the Indian 
Penal Code, that is to say, cheating, and 
sentenced him to undergo rigorous impri- 
sonment for six months and to pay a fine 
of Rs. 150; in default of payment ot 
which he was to undergo rigorous impri- 
sonment for 30 days in addition. Prom 
this decision there was an axjpeal to the 
Sessions Judge of Bhagaljiur, who, on the 
20th January, 1923, coniiimed the convic- 
tion and sentence. 


Now tile matter has been brought up to 
me on a very small, but at the s>irae time 
on a not unimiiortant, point. 1 need not 
here go into all the circumstances 'which 
led uj) to the initiation of the charge 
against the ])resent tvccused. The sliort 
feicts are as follows - 

The apxiellant whose name is Beni- 
Charaar and wlio is a resident of Patna 
lias been convicted of cheating the ooni- 
jdainant Dachman Chiiuiar, who now lives 
in Bhagaliiur but who formerly lived in 
Patna i. e., of swindling him by obtaining 
from him under false pretences the sum of 
Rs. 150. it was said that the accused 
came to the coniphiinant and told him 
that he was expecting a large consignment 
of leather valued at some Rs. 2000 from 
Calcutta winch was to he deliveiecl to him 
in Bhagalpur ; he suggested to the com- 
plainant that if he (the complainant) 
would advance to him Rs. 200, he (the 
complainant) should have the pick of the 
consignment and that the rest should 
afterwards be sold for whatever it would 
fetch m tlie ordinarv course of trade. He 
IS said to have sliown a paijei* to the com- 
plainant winch indicated that there really 
liad been a transaction with regard to this 
question of leather, "tho complainant is 
said to have given the acousod the sum of 
Rs. 150 as an advance. The accused and 
the friend who was with hiiii thou left 
and did not return, and subsequently a 
charge was made against the accused bv 
the complainant. 

Now, one of the prmcuial points which 
was put torsvard on behalf of tho defence 
was that he had not in fact beon present 
on' this ocoasiou at the tune when it was 
alleged tliat he had made these proiXDsi- 
tions to the complainant winch had been 
accepted by the complainant ; in other 
words, that he could show a clear ahhi. 
The accused at an early stage of the pro- 
ceedings put ^forward tiie names of several 
witnesses whom he proposed to call to 
give testimony on his behalf. ^ 

Amongst those were certain i)ersons 
wiiose names were Munshi Sheonandan 
Lai, Budhoo and Digamber, but on the 
14th December out of the numerous wit- 
nesses whom ho had called these three 
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did not attend. It would appear that on 
the same date the accused asked the 
Magistrate to issue a warrant ordering the 
third of these three witnesses, Bigamber 
to attend on the future date to give such 
testimony as he could on behalf of the 
accused. The Magistrate accordingly com- 
plied with this request. It wouhl ajipear 
from the explanation wliicli has now been 
(second liand) given by the Magistrate 
that at that moment no apiilication was 
made to the Court that the other two 
witnesses, namely Munshi Sheonandan Lai 
and Budho should also have warrants 
issued against them to compel their 
attendance. 

But it is agreed that a httlo later on 
the same date, the accused again ajjjilied 
asking that warrants against these two 
' men (the other two absent witnesses) 
should also Ije issued. This, for some 
reason or other, which, I must confess is 
inexplicable, was not granted. Tlie case 
apiieais to have continued four da vs after 
this order had been refused. 

So far as 1 can see from the order sheet 
it does not seem tliat there was anything 
in the District Magistrate’s note which 
shows that this matter was then actively 
taken up, and, indeed, it is also ajiparently 
fairly clear that although the matter may, 
as is stated at the Bar here, have been 
brought to the attention of the Sessions 
Judge, he did not pay any attention to the 
question, or if he did, did not think it 
worth mention. 

The question, liowover, has Ixsen 
brought now before this Court, and on 
this ground, a rule Wtis olitamed from the 
Chief Justice and Mr. Justice Mullick on 
the 22nd March, 1923 under w'hich it Avas 
ordered that this application should be 
heard and that applicant should be 
admitted on bail to the satisfaction of the 
District Magistrate. I have no hesit ition 
in thinking that there has been some 
unfortunate mistake here, I can see no 
reascti why, within all reasonalile limits an 
accused iierson should not be entitled to 
obtain the assistance of the Court in bring- 
ing before the Court all such jiersons as he 
may think are necessary in order to 
proteoWiimself against the accusation and 
charge which has been brought against 
1923—P 68 
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him in connection with any criminal 
offence. Mere technicalities as to whe- 
ther he applies at one moment or a .little 
later do not seem to me to be very mater- 
ial. It does not matter m the least to 
the tribunal or to the administration of 
justice whether there is or is not a trifling 
delay m the ojieration and conduct of 
proceedings. 

The only imi^ortant thing from a funda- 
mental i)oint of view is that the tribunal 
should asccitain what is the truth of the 
accusation which has lieen brought against 
the individual. In those circumstances I 
have no hesitation whatever in admitting 
this application. The matter must go 
hack to tlie jirojier tribunal for hearing de 
710V0, and the order of the conviction and 
sentence of the Deputy Magistrate of the 
20th December last and the affirmation of 
the Sessions Judge of the 20th January 
last will both be set aside. 

Apphcatioii aUoiced. 


A. I. R. 1923 Patna 637 

Bucknill, j. 

Jailal Jha and oihen — Petitioners 

v* 

KnuhEmperor — Opposite-Party. 

Criminal Rev. No. 152 of 1923, decided 
on 24th April 1923, from a decision of 
District Magistrate of Darbhanga, dated 
12t)i Marcli 1923. 

Penal Code, 5. 2g7^Local inspectton—Magis- 
(rate's own opinion is not evidence — Practice. 

In a case under S. 297, the Magistrate went 
to the alleged burial ground accompanied by 
pleaders representing both parties and procee- 
ded to have the ground removed at various 
spots which were pointed out to him. 

He unearthed, two small bones which he 
thought were human collar bones, and also 
found some mattingand some pieces of bamboo. 
On this inspection he came to the conclusion 
that the place was a burial ground and convic- 
ted the accused. 

Held, that this proceeding was entirely 
irregular. If he had desired to have very 
sure evidence adduced as to whether this 
land was a grave-yard it is possible that an 
investigation of the character which he himself 
conducted personally as to the results of which 
he himself in effect gave evidence, might have 
with due reverence been carried out by pro- 
perly qualified official persons and their evi- 
dence in Court afterwards might have been 
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of great assistance and value to him. Judicial 
officers cannot and are not legally permitted 
to find out for themselves the facts of a case 
they have to decide. [P. 538 , C. 2 P. $39. C. I] 

G. 0. Pal — for Petitioners. 

Muhammad Hasan Jan- for Opposite 
Party. 

Judgment. — This was an application 
m Griimnal Eevisional Jurisdiction made 
by three ])ersoiis who have lieen convicted 
under section 297 of tlie Indian Penal 
Code, that is to say, of having ploughed 
up two cottalis of grave-yard situated in 
the ^ illage BasuU thereby wounding the 
feeling of the Mahamadans of the village 
of Pura who used tins iilot of ground 
(which is No. 73 in tlie surveyj as their 
liurial ground. They were sentenced Oixch 
to SIX mouths rigorous imprisonment on 
the 2nd P'ehiuary last by tlie Deputy 
Magistrate of Darhh.inga, the District 
Magistrate ot Darhhanga dismissed an 
a^ipeal made to him on the 12th March 
List.f, The matter thou came before this 
Court and a rule was granted by tlieir 
Lordships the Chief Justice and Mr. 
Justice Mullick on the 23rd ultimo, it has 
now come before me. 

There arw two principal points winch 
have ])een placed before me and uixin 
which it is requested that I should exer- 
cise the revisional jurisdiction of this 
Court. The first iKiiut is that the deci- 
sion of the District Magistrate was not m 
accordance with law because it did not in 
any way deal with the evidence winch liad 
lieeri adduced liy the accused in their 
defence'. The second point is with regard 
to the (dlect and validity of ^ local msi'oc- 
tion which was made liy the Dejiuty 
Magistrate. I think that m view of the 
opinion to which 1 have come with regard 
to the latter of these two ixnnts (a view 
winch 1 may at once state necessitates in 
my opinion a trial de novo of the accused) 
it is unnecessary for me to say more with 
regard to the first ])omt than that it 
certainly docs appear that the District 
Magistrate does not in his decision make 
any mention of the evidence which had 
been brought forward liy the accused in 
their defence. 

The other matter, however is a much 


more serious one. The question which 
was indeed of primary importance in com- 
ing to a proper conclusion as to whether 
the accused were guilty of the ofifened with 
which they were charged, was as to 
whether the land, which is said to have 
been idoughed uj> liy the accused, was or 
was not really a liurial ground. Now, the 
Deputy Mpgistratp, witli no doubt the best 
of intentions, thought fit to hold, what he 
calls, a local inspection Imt what I should 
venture to designate a nccropolitan ex- 
idoration. 

He apjiears to liave gone accompanied 
by pleaders representing both parties to 
the locality where there assembled a large 
crowd of some 400 on-lookers, and not 
content with viewing the physical features 
of the locality, proceeded to have the 
ground removed at various spots winch 
were pointed out to him. He unearthed 
according to whiit E suppose one must call 
his evidence, two small bones which he 
thought were human “ collar liones” liow 
he knew they were, i cannot say nor docs 
he tell. He also found some matting and 
some pieces of bamboo. 

Upon those discoveries ho has in his 
judgment much to say and he tliere en- 
larges ni)on the imjxjrtance of his dig- 
ging and is obviously dcejily impressed by 
his excavations. I must admit that I 
tliink that this proceeding was entirely 
irregular. It was not legally in order for 
the Magistrate to have excavations con- 
ducted at his command in his presence 
so that ho personally could try to form 
an opinion visually, wliether theie weie 
underground any graves on the property 
in question. 

It certtiinly does not seem to me that 
it was open to the Magistrate to' embark 
upon any such kind of investigation. If 
he hebd desired to have very sure evidence 
as to whether this land was a grave yard 
it is ] 3 ossi])le that an investigation of the 
character which he liimself conducted 
jiersonally and as to the results of which he 
himself in effect gd,v e evidence might have 
with due reverence, been carried out by 
properly qualified official iiersons and their 
evidence m Court afterwards migAt have 
been ot great assistance and value to him. 
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But I have no doubt whatever, here, 
that, although as 1 ha; e said, this excavs- 
tion or investigation was carried out with 
the l)est possible intention, the action ot 
the Deputy Magistrate was altogether 
legally invalid. 

To one’s personal regret but doubtless, 
for the public good, judicial officers cannot 
and are not legally permitted to find out 
for themselves the facts of a case ; they 
have to decide it on the evidence properly 
produced before thorn, a lesson which can- 
not too often ])e reiterated. Now, it may 
be said that what he did has not material- 
ly affected the position of the accused but 
I think, that in this case it would he ex- 
tremely unsafe to say that the conclusions 
to which the Deputy Magistrate came 
were not affected very materially by what 
he himself did. 

To my mind it is quite obvious that the 
finding of these two pieces of bonus (which 
he says are collar bones) mats and bamboo 
impressed him very strongly with the idea 
that the excavation indicated that there 
were graves of human beings on the sixit. 
I do not think that it is possible, after 
reading his judgment, to come to any other 
conclusion than that his own zealous and 
no doubt interesting exploration affected 
his decision very materially, 

1 am very far from suggesting that there 
was no other evidence implicating the 
accused besides that of Ins own explora- 
tions, but it IS only right that the accused 
should have the opportunity of being tried 
afresh in view of the fact that the wortliy, 
but I fear, illegal action of the Deputy 
Magistrate may have and in my opimon 
did prejudice their position. 

The convictions and sentences passed 
by the Dejiuty Magistrate will, therefore, 
be set aside. The accused should lie tried 
de novo and not by the same Magistrate. 
They iiflist remain at liberty on the same 
bail as hitherto. 

Aiyplication allowed. 


A. 1. R. 1923 Patna 539. 

Buoknill, J. 

Nand Ki shore Missn — Petitioner 

V. 

Kalika Missir and others — Opposite 
Parti. 

Criminal Rev. Petition No. 178 of 1923 
decided on the 30th April, 1923, from an 
order of Sessions Judge of Arrah, dated 
the 7th Pobruary, 1923. 

Crimtnal Pro. Code, S. 203— Dismissal of com^ 
plaint-^Complainant not examined on oath — Dis- 
missal IS improper. 

Where a person having made a charge against 
another finds that the police report designates 
his charge as false, he is entitled to file a peti- 
tion before a Magistrate impugning the correct- 
ness of the police report The Magistrate must 
regard this petition as a complaint and the 
complainant is entitled to have the persons 
complained against tried on the charge, or else 
his statement (that is the complainant’s state- 
ment must) be recorded^on oath and his com- 
plaint dismissed. * [P. 540, C. I] 

G. 0 Pal — for Petitioner. * 

P Dayal and Mahabu Prasad — for 
Opposite Party. 

Judgement — This is an application 
made in crmiinal rovisional jurisdiction on 
behalf of one Nand Kishoro Missir. The 
circumstances under which this application 
IS made appear to mo to be somewhat 
peculiar. On the 30th January last the 
Sub-Divisional Officer of Buxar dismissed 
the complaint of the applicant that he had 
been assaulted. The applicant applied to 
the Sessions Judge asking for further en- 
quiry ; but his motion was rejected on tlie 
7th February last. It is these orders 
which tile applicant now asks should be 
set aside. 

Now, there is no doubt that there was 
a somewhat serious affray and there is also 
no doubt that tlie complainant was some- 
what severely injured. It is said that he 
received no less than 7 injuries including 
two punctured wounds on the arm and on 
tho chest. He made a complaint to the 
jxilico and the police submitted a lengthy 
roixirt. It would seem that although tho 
liolice fully thought that there had been 
an attack made on the applicant, yet they 
considered that some part of the story 
which he put forward and m p.irticular 
with regard to the locality at which the 
affair occurred was not true ; and so fax as 



540 Patna 


RAngi Sah V. B. N. W. Ry. Co. 


I can see, on this ground, the Police Officer 
writes at the close of Ins report “ The 
Sub-Inspector supervised the enquiry on 
3 — 1 — 1923 and ordered me to submit 
final reix)rt false and hence I am submit- 
ting the final rejiort false.” 

Now when the complainant became 
aware of the attitude which the police had 
takeniip, lie wrote a long petition to the 
Magistrate which was in effect an indict 
ment of what the ix>lice had done. He asked 
that this})etition should be treated as a defi- 
nite complaint, that he sliould be examined 
on oath and that proper enquiry should be 
made into the matter as required by law. 
But the Magistrate did not take any such 
steps. All that he seems to have done 
was to have visited the locality where the 
affair is said to have taken place and to 
have come to die conclusion that, for some 
reason or other which he does not give 
“ there could not jpossibly have been any 
vuirpit on the disputed field.” It is very 
difficult to say how it was possible defini- 
tely fo annve at such a. conclusion ; hut 1 
gather from the Police report that there 
must have been no signs of disturbance on 
the land where the complainant said he 
had been injured. That matter, however, 
appears to me to have been somewhat 
prematurely decided. The Magistrate then 
dismissed this petition. 

In the case of Joijendta Nath Mukliarji 
V. Emperor ^1) it is clearly laid down that 
where a iierson having made a charge 
against another finds that the jx^lice report 
designates his charge as false, he is entit- 
led to file a iietition before the Sub-divi- 
sional Officer impugning the correctness of 
the ixilicc repoit. The Magistrate must 
regard this petition as a complaint and the 
complainant is entitled to have the persons 
complained against tried on the ciiarge, or 
else his statemont (that is to say the 
Complainant ’s statement) must lie record- 
ed on oath and his complaint dismissed. 

I think therefore that the order m this 
case miwle by the Magistrate is probably in 
law bad ; but, even if it was not so, 1 should 
still lie strongly inclined under the circums- 
tances of this case to interfere and to direct 


(1) (1906) 33 Cal. 1»2 O.LJ. 228- 
100.W.N, 158-2 Cr,L.J. 616. 
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tliat further enquiry should take place. I 
think the circumstances are such that it 
certainly is desirable that this case should 
be further enquired into ; and therefore I 
direct that the order of the Sub-Divisiona. 
Officer of Buxar, of the 30th January, 1923, 
and that of the Sessions Judge of Shaha- 
had of the 7th February last, be set aside. 
I further direct that the iietition of the 
29th January last, of the complainant be 
treated as a formal complaint and that the 
enquiry shall proceed uixm that complaint 
in accordance with law. 

A. I. B. 1923 Patna 540. 

Macphebson, J. 

Bamji Salt — Petitioner 

V. 

B. N. W. Hallway Co. — Opposite Party 

Criminal Rev. No. 213 of 1923, decided 
on 7th May 1923, from an order of Sub- 
Divisional Officer of Ohapra, dated 10th 
March* 23. 

(a) Criminal P, C», S. 133-^Ratlway land not a 
public place — Finding ai to public way must be 
specijic, in order to apply section. 

There is no warrant lor the view that Rail- 
way land IS necessarily a public place especially 
railway land which is outside the lailway fencing 
at a railway station. Where there is a finding 
of fact that the accused has encroached on the 
railway land left outside the railway fencing, 
but there is no finding that the land encroached 
upon is in a way or that if it is in a way, it is on 
one which is or may be lawfully used by the 
public. 

Held, that S. 133, would apply. The observa- 
tion which the Magistrate made when discussing 
the question why the land is outside the fencing 
VIZ. ** It is said that it appears to have been 
done for the sake of the public to use the well ” 
cannot be considered to be a finding that there 
is a way over the land encroached upon. 

[P. 541 Cs. 1, & 2.] 

Criminal P. C., 5 . 137— Finding as to the bona 
fides of clamant is necessary. 

In taking evidence under S. 137, in a case 
where the public nature of the way is disputed, 
it is incumbent on the Magistrate, even where 
he has found, that the claim of title t6 the land 
in question on the part of the person showing 
cause IS not justified, to determine further 
whether the claim is nevertheless a bona fide, 
claim, and if he finds in the affirmative, to stop 
proceedings and give such person time to esta- 
blish his claim in the Civil .Court. Where the 
Sub-Di visional Magistrate failed to find that 
the petitioner’s claim, even though not justified 
was not bona fide. 

Held, that his proceedings cannot be sustained. 
15 C. 564, 2 P.LJ. 67 Foil. [P. 541 C. 2] 

Nitsu Naraya7i Smha and Bhtfivaimh- 
war Prasad SinJia — for Petitioner. 
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Judgment. — This is an application 
to revise an order made by the Suh- 
Divisonal Oflicer of Chapra under the 
provisibns of S. 133 of the Code of 
Criminal Procedure. The proceedings 
appear to have their origin in a letter 
from the Assistant Engineer of the 
Bengal North Western Kailway, dated the 
16th August, 1922, to tlie Land Acquisition 
Deputy Collector, in which it was stated 
that the present petitioner, Rangi Sah, 
had encroached on railway land by building 
a tiled-roof verandah at the west end of 
the Sonepur Station yard. 

The Land Acquisition Officer issued a 
notice to Rangi Sah, who denied that he 
had encroached upon railway land. The 
proceedings were sent from the Land 
Ao(iuisition Deputy Collector to the Sub- 
tlivisional Oflicer with the suggestion that 
action should be taken under S. 133. The 
Sub-divisional Officer issued notice under 
that Section on the 29th October and 
again on the 18th December and finally 
after a report by a kctniUKjOi on the 21st 
, February 1923, The notice on the last 
mentioned date set out that the present 
petitioner having built a verandah {osaia) 
and house encroaching 90' X 5' on 
railway land must either remove the 
encroachment liy tho 28th February or 
show cause on that date. 

The petitioner, as he had done on three 
previous occasions denied the encroach- 
ment stating that the land was Ins own 
and shown in Ins name in the survey 
records and in particiilir stated that tho 
well whicJi was close by was an old well 
belonging to Iniii, He claimed that 
evidence should be taken. Tho Sub- 
divisioual Magistrate then took evidence 
and in Ins order found as follows ; — 

“On the whole I am satisfied that 
there has been an encroachment tho 
width of which is 5' from the present 
fencing and the length of which is about 
90' from tho railway fencing up to the 
District Board road.” 

He accordingly directed the opposite- 
party Jbo remoYO the encroachment within 
a week of receixit of notice. 

In the first place it is not clear from 
the proceedings that the case properly 
falls under S. 133 at all. The obstruc- 
tion to which S. 133 is apiihcable is 

“An unlawful obstruction 


in any w*iy which is or may be lawfully 
used by the public or in any public place.” 

There is no warrant for the view that 
railway land is necessarily a public place 
especially railway land which, as in this 
instance, is outside the railway fencing at 
a railway station. There is indeed a 
finding of fact that the petitioner lias 
encroached on the lailway land left outside 
the railway fencing but there is no finding 
that the land encroached upon is in a way 
or that if it is in a way, it is on one 
which is or may be lawfully used by the 
public. Tho observation which tlic Magis- 
trate makes when discussing the «iucstion 
why the land is outside the toiicmg. 

“ It is said tfiat it appears to have been 
done for the sake of the public to use the 
well ” 

cannot be considered to be a finding 
that there is a way over the land en- 
croached upon. 

In tho next place, even if the section 
bo applicable, the procedure of the leift-ned 
Itlagistrate was not in accordance with 
the rule firmly' engrafted by the Courts 
ui)on tho conduct of an enquiry under 
S. 137, in a case wdiere the public nature of 
the place from which the unlawful 
obstruction is to be removed, is disputed, 
as it IS by the petitioner. It is true that 
this procedure does not appear to be 
w'arranted by the Section, but even where 
judicial opinion on the ixant has been 
adverse, it has been recognized that it is 
too late lo go back on the long line of 
previous decisions following Lakheenarain 
v. Ham Kumar (1), and it has been 
ciccepttjd in this Court in Imrat Ah v. 
Amjad Ah (2) and other cases. 

In taking evidence under S. 137, in a 
case where the ijublic nature of the 
way IS disputed, it is incumbent on the 
Magistrate, even where he has found, 
as in the present instance, that the 
claim of title to the land m question 
on the part of the person showing 
cause IS not justified, to determine fur- 
ther wlietlier the claim is nevertheless 
a bona fide claim, and if he finds in the 
affirmative, to stop proceedings and 

(1) (1888) 15 Cal. 564. 

(2) (1916) 2 P.L. J. 67«3 P. L. \V. 

404=>39I.C. 292-18 Cr.L.J. 452 
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give sucli person time to establish his 
claim m the Civil Court. The Sub-divi- 
810 nal Magistrate fsiiled to find that the 
petitioner’s claim, even though not justi- 
fied, was not bomt tide (it appears to 
obtain supiXDrt from the recent record of 
right), and on this ground also his procee- 
dings cannot be sustained. 

In view of the mamier in which notices 
under S. 13d have been drawn up and 
failure of the Magistrate to follow the 
procedure sanctioned by decisions of the 
Courts, the proper order in this case is to 
set aside the order of the Magistrate 
leaving it open to him to take fresh pro- 
ceedings according to law if so advised. 
He has seen the place and should lie in a 
liosition to say whether tlie encroachment 
IS an obstruction on a way and wliether 
the way, if there be a way, is or may be 
lawfully used by tlie public. If he takes 
action he should only issue notice after 
clearly making up his mind as to the form 
the proceedings tvre to take, so that on the 
fifth notice to the petitioner, a final order 
according to law may he passed. If it is 
a case of mere encroachment on railway 
land, the railway company should be 
referred to the Civil Court. 

The application is allowed and the order 
of the Sub-divisional Magistrate, dated 
the 10th Murch, 1923, is sot aside. 

Hide vutde absolide. 

A. 1. R. 1923 Patna 542 

BUKNIIjL, j. 

Ckote Lai Modi — Petitioner 

V. 

King Emi)eror —Opposite Party. 

Criminal Rev. No. 206 of 1923, decided 
on 1st May 1923, from an order of Deputy 
Magistrate of Monghyr, dated 3rd April 
1923. 

(fl) Criminal P, C , S, 476— -Penal Code, S. J82 
— A non-judtctal and irregular enquiry — Improper 
basiit to decide that an information given to the 
Magistraie wav false. 

A private or a personal enquiry conducted on 
non-judicial lines without the recording of any 
evidence, without cross-examination and based 
upon un>recorded and irregular methods of 
taking testimony does not justify the conclusion 
that a petition to a Magistrate to proceed under 
S. Criminal P. C. was false and does not 
justify the petitioner’s prosecution under S. 182 
of the Penal Code. (P. 543, Cs. 1 & 2. P. 544 / C. 2]. 
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Ift) Criminal P. C., S. igg {a)-- Proper tnveslt^ 
gallon IS necessary before gt anting sanction. 

Sanction must not be given to prosecute a 
person merely because an officer v/it^put pro- 
per judicial investigation or enquiry is of 
opinion that such person ought to be prosecuted 
for some offence. [P. 544, C. 2]. 

O. C. Pal, for Petitioner. 

Judgment. — This was an aiiplication in 
Criminal Rovisional Jurisdiction to set 
aside an order of the Deputy Magistrate 
of Mongliyr dated the 3rd April last under 
which he ordered that the applicant 
should bo suiiiinonod for prosecution in 
connection with an alleged offence against 
the proMsions of S. 182 of the Indian 
Penal Code. The circumstances under 
which this order has been made appear 
to me to be very unusual. 

The liistory of the matter is a some.- 
what lengthy one. The ajiplicant’s mother 
is a tenure holder under the Darbhanga 
Raj in village Matsumhlia in the Monghyr 
district. A number of persons* are butai- 
dais under the petitioner who looks after 
his motlior’s properties. Now it is admit- 
ted that there had been some ill feeling of 
late between the petitioner and these 
hatanhi} s. Suits under section 40 of the 
Bengal Tenancy Act for commutation of 
rent were instituted and applications under 
section 69 of the same Act for division of 
croijs under the supervision of an officer 
of the Couit ^^ero made. 

According to the applicant’s petition it 
IS said that, when the ]ieoiis, who were 
ordered by the Court to go to the locality 
to cut the crops, arrived there, it was 
found that the cro]^s had been cut and 
removed by the tenants. Now on the 
27th February last the apidicant filed a 
lietition before the Sulj Divisional Officer, 
the gist of which was that he had himself 
reai^ed the crops on his own has kliash 
lands and stored them in his own khaliluin ; 
that he was afraid that the tenantry, 
when he began to thresh his crops, might 
cause trouble, in view of their previous 
action in removing the crops from the 
batai lands before it was possible for 
the peons to arrive so that division 
could properly be made between the 
ax>plicant and the tenants. He there- 
fore asked that a notice might be 
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issued under section 144 ordering the te- 
nants not to go to Ins KhnUhan during 

these operations. ^ 

• 

The Suh-Dwisioniil Magistnite however 
ordered the police to make an enquiry, 
which they did, and, in their reiiort dated 
tlie 6th Marcli they clearly oaino to the 
conclusion and informed the Deputy Ma- 
gistrate that tlie allegations which had been 
made by the ixjtitioner were sulist.bntially 
correct. IIiKin this the Magistrate issued 
notice against both jiarties under section 
144 on the 5)th March, and on tho t2tb 
the ajiplicant asked by a petition that he 
might be allowed to tliresli out and re- 
move such portion of llie croi-sin bis hhn- 
hliav as wore not claimed in any way by 
the tenants, for one of the matters wbieb 
w.is alleged by the tenantry ajipears to 
liwe been thati-ome of tlio crops which 
wore m the Ihuhiian of tho apjdicant in 
fact had come from their Ktnjdli lands. 
On the 1 2th March the Magistr<ite, oi\ tlie 
ground stated in an order of that date, 
ordered tlie police to let the capjilicant re- 
move that ])art of his cro]) from the Uiuh- 
han which was claimed !)> the second 
])arty hut that tho remainder was to he 
threshed and stored with a third person. 

Now, on the 28th March both paities 
apiioar to have filed their statements 
nndor tho orders which liad been passed 
on tho 9th in connection with the jirocoe- 
dings under S. 144. Tlio Deiaity Magis- 
trate then seems to have considered that it 
was desirable that ho should make bomo 
local enquiry for m his order sheet ho says 
— “ Petitions filed by parties. J will en- 
quire locally at 8-30 a. m. on the 30th 
instant. Parties must produce tlioir wit- 
nesses on the spot. No adjournment will 
be given.” 1 supjxise that what was con- 
templated by tlie Deputy Magistrate was 
that he would hold his Court at tho actual 
locality.^ 

However, on the 30th the Deputy Magis- 
trate was at tho spot and entered upon a 
Imeot investigation which lean only think 
was iFregular. He appears to have made a 
large number of personal enquiries. He 
does not seem to me so far as I am aware 
and so far as appears on the records before 
me to have made any notes or kept any 
record dt this evidence. There appears, so 
far as I know, to have been no sort of 


oross-exarmnatioii on the pnrt of either 
])arty and in short the enquiry or hearing 
which was made. Was not conducted in a 
udicial manner hut merely so far as I can 
hinderstand, as a kind of personal investi- 
gation. At any rate there was nothing 
done which was reiqnircd to he done under 
the jiroceduro which is laid down for the 
conduct of any enquiry of a judicial nature 

Now, there is no doubt that the Magis- 
trate took a very serious view of tho i>osi- 
tioii. Ho gives, 111 his order sheet of the 
30th March, a long account of tlie enquiry 
whicli he made ; and lie, ajiparently, came 
to the conclusion that what has lioen said 
m tho petition of the ajqilicant of the 27th 
Pohruary was not altogether true. In 
fact he remarks uixni it as being false. 

r have iximted out that there had been, so 
far as I c xn see, no sort of judicial enquiry ; 
but, notwithst.indmg this, the Magistrate 
thereupon ordered the applicant to show 
cause on the 4th April why ho should not 
he prosecuted for an offence against the 
provisions of W. 182 of the Indian Penal 
Code, that is to sa>, for having given, by 
his petition false information to the Magis- 
trate himself, thereby causing him to issue 
tho notice under S. 144 forbidding the 
second party from coming to the lihitlilian 
and thereby using his lawful jx) ver to the 
injuriy^ of these persons. 

I must at tmee ixiint out hero that it 
appears to me that Ins decision which was 
come to by the Magistrate was based uj> 
on an arbitrary opinion and not uixin any 
judicial oiKiuiry or mvcstigdtion. If he 
had made a local inspection in a procee- 
ding under the provisions of S, 144 and 
had conducted the enquiry at tlie place, 
as it api^ears it was his intention so to do 
under the pro’v ision of that section in a 
judicial manner, that is to say by properly 
recording the evidence of tho parties 
giving ojiportunities for cross-examination 
and tho like and at the end of his investi- 
gation, had come to the conclusion that 
the applicant’s petition of the 27th February 
was of such a false character that it ought’to 
form the subjecD matter of a prosecution 
under the provisions of S, 182 of the Indian 
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Penal Code, it would then undoubtedly 
have been perfectly open for him under 
the provisions of S. 476 of the Criminal 
Procedure Code to liave sent tlie case for 
enquiry to another Magistrate and oven to 
have sent the accused to such Magistrate 
in custody. 

But in view of the natuie of tlie inves- 
tigation in winch tlie Magistrate engiged, 
it does not seem to me that he h<id any 
jurisdiction to do what he did at that time. 
In addition to this T should also ixnnt out 
that he remanded the applicant m custody 
in default of the bail for Rs. 500. 

The next thing which happened was 
that on the 4th April the apiilioant showed 
cause why ho should not he jirosecuted 
under S. 18‘i of the Indian Penal Code. 
The cause so far as I can see appears to 
have been contained in a petition which 
was dated 4th April. This ])etition 
appears to comprise a somewhat pithotic 
attempt to show to the Magistrate that 
the « Magistrate’s iiroccduro had been 
irregular. He jxiints out that he had 
had no chance to cross-examine these 
persons uixm whose unrecorded state- 
ments the Magistrate had come to the 
conclusion that the applicant’s jietition of 
the 27th February was false. Ho re- 
iterated the story which he had told before 
and hoped that the matter would he trea- 
ted as a civil disjjute. 

No notice, however, was t.iken of this 
lietition by the Magistrate who in Ins 
order-sheet simply remarks. “The cause 
shown is not s itisfactorv. I have held a 
full and careful local enquiry. Even wit- 
nesses named hy ajiplicant as independent 
supijortod the opiio’site party. 1 am fully 
satisfied that the allegations in Ins petition 
dated the 27th February were false and 
malicious. 1 therefore under S. 476, Crimi- 
nal P. C. sanction his prosecution under 
S. 182 of the Indian Penal Code and send 
the case to Babu R. N. Pande for disposal.” 

This is the order against which an 
application was made to this Court and in 
connection with which a rule was granted 
on the 16th ultimo by Mr. Justice Mullick 
and Mr. Justice Maepherson. I do not 
consider that the circumstances under 
which the Magistrate came to the conclu- 
sion that he was justified in thinking that 


the i^etition made by the applicant was as 
he says false and malicious, were circum- 
stances under which he could judicially 
come to any such opinion. ' 

A private or a jiersonal enquiry conduc- 
ted on non-judicial lines without the 
recording of any evidence, without cross- 
examination and based upon such un- 
recorded and irregular methods of taking 
testimony do not in my opinion justify 
any presumption such as that to which 
the Magistrate came. The proceeding of 
tiio 80th March ajipears to me to have 
been very irregular. 1 have alread> 
IKimted out what he should liavo done 
had he contemplated taking any such 
steps to sinction a jirosecution of this 
apjilicatjon. 

Now it IS pointed out that at present 
no final order under S. 144 of the 
Criinma] Procedure Code lias been passed 
at all ; the ordei , however, for the sanction 
of the prosccuDion of the 3rd Ajiril will he 
quashed. 

With regard to the necessity for any 
order under S. 1 44 it is no part of my 
duty to direct that any proceeding should 
take place thereunder. As to whether it 
is necessary that such proceedings sliould 
take place or not depends uixm circum- 
stances connected with an apprehension 
of a breach of the peace as to which I am 
in no way concerned. But assuming that 
tlie condition stiU remains which existed 
before, I tate it that these proceedings 
under S. 144 should be carried out to their 
completion ; hut they should be carried out 
m accordance with law and not in sucli a 
manner as they were attempted to be 
carried out lutherto. If as a result of 
such proceedings, or of another jiroceed- 
ing, properly conducted it is thought that 
the applicant should bo prosecuted for any 
kind of offence the matter can easily be 
arranged. But sanction mustv not be 
given to jjrosecute a person merely because 
an officer without proper judicial investiga- 
tion or enquiry is of opinion that sucli 
lierson ought to be prosecuted for some 
offence. « 

Bevimm allowed. 
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BOOKOTIiIi, J. 

Oajadhar Mull Marwari and othm — 
Petitioners 

V. 

Thakur Singh and others —Opposite 
Party. 

Criminal Rev. No. 157 of 1923, decided 
on 2nd May, 1923, from an order of 
Deputy Magistrate of Purnea, dated 29th 
January, 1923. 

Criminal P. C., S 145 — Tiaal of numerous 
Qlaims held together is not illegal, if the subject- 
matters are linked together, 

Prooeedinga wore initiated between two aeta of 
persona both, of whom claimed a large area o! 
somewhat over SHO bighas situated in the domain 
of the Maharaja of Darbhanga. The first party 
claim to be in possession as tenants of the Raj 
from long past, the second party claimed to have 
recently boon settled on the land by the Raj and 
to be in possession thereof. The lands were not 
co-terminus, but they were divided into some 93 
different plots They were not claimed jointly or 
as a whole by all of the eight parties of the first 
party, but esoh party claimed to bo in possession 
of certain of these plots. 

Held, there is nothing to prevent a Magistrate 
from joining numerous claims of this description 
together and in dealing with the matter at one 
hearing. The only objection which can really be 
taken to such a course is, if it can be shown/that 
the objector is adversely nrejudiood by such pro- 
ceeding, and the fact, that the Magistrate does not 
in his judgment state which of the first party is 
actually, according to hia finding, in possession of 
which part of the property in dispute, does not 
concern the second party at all. 

CP. 646, 0. a ; p. 616, C 1 ] 

K". B. Dutt — for Pofeibionor?. 

Hasan Imam — for Opposite Party. 

Bucknill, J. — This is an applioabion in 
criminal revisional jurisdiction asking that 
an order made by the Deputy Magistrate 
of Purnea on the 29th January last should 
be set aside. Proceedings were initiated 
as tlfe result of a police report between two 
sets of persons both of whom claimed a 
large area of somewhat over 300 bighas in 
extent of land which is apparently situated 
in the domain of the Maharaja of Dar- 
blianga The first party who are the 
respondents here claim to be in pos- 
session as tenants of the Baj from 
long past, the second party who are 
the applicants here, claim to have 

recfintly been settled on the land by 
the Ba]^ and to be in possession there* 
1999 P— 59 


of. Subsequently the manager of 
Darbhanga Raj was added as the third 
party; and, in this application, be* adopted 
the arguments which have been so ably 
placed before me by the learned counsel 
who appears on behalf of the applicants. 

Now, the position was, as is often the case 
in these matters, a somewhat oomplioated 
one, for not only were the lands not colter* 
minus, but they were divided Into some 98 
different plots. They were not apparently 
claimed jointly or as a whole by all of the 
eight parties of the first party; but aadi 
party appears, so far as I can gather from 
their written statements, to have laid claim 
to be in possession of certain of these plots. 
One plot, indeed No. 7, it common 
ground, was not claimed at all. 

Now, the matter might of course quite 
well have been dealt with in several diflPer- 
ent proceedings, that is to sav, in proceed- 
ings in which one person claiming possession 
of a specific piece of property miftht have 
been joined as the first party and another 
person also claiming possession of that 
piece of property might have been joined 
as the second party. But the Magistrate 
did not adopt such a course although, as 
was pointed out by an officer who was 
deputed to make a report upon the posses- 
sion of the land, it probably would have 
been more convenient had he done so. 

There is, however, it is quite clear, no- 
thing to prevent a Magistrate from joining 
numerous claims of this description together 
and in dealing with the matter at one hear- 
ing. The only objection which can really 
be taken to such a course is, if it can be 
shown, that the objector is adversely pre- 
judiced by such proceeding. 

Now in this case, the Magistrajbe went 
into the matter very carefully and he came 
to the con elusion I a conclusion which I 
may say is not and could not well be ohab 
lenged here, that the second party was not 
in possession at all of any of the lands in 
dispute pad that the first party was. The 
objection which is put forward to the order 
by the second party (the applicants here) 
is that the Magistrate does nob in his judg- 
ment state which of the first party is actual- 
ly, according to his finding, in possession 
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of wWoh pftrt of the property in dispute. 

It is Stti?aested by the learned counsel 
who appears on behalf of the respondents 
(the fir^ party here) that it mav be said 
that those details may be inferred as being 
included in the Magistrate’s decision by 
reference to the wsftten statements which 
have been filed. But what I think is a 
more oogent argument than that is that, so 
far as the second party is oonoerned, the 
allocation to the individuals of the first 
party of the different pieces of land does 
not appear to me to be a matter of anv 
concern or moment. So far as the appli- 
cants are concerned the result of the 
Magistrate’s decision is simply that he has 
found that they are in possession. So far 
as the first party are concerned as between 
the parties thereto, the question of which 
piece of the property in dispute is in the 
possession of which of them is a matter 
which concerns themselves and not one 
which immedia^^ely in these proceedings in 
any way concerns now the second party. 

Under those circumstances although I 
must admit that I think it would have 
been more workmanlike in bis judgment 
to have given clearly the limits of the 
pieces of the property and the persons in 
whose possession the Magistrate actually 
found those pieces of property to lie, I do 
not think that I can say that the order as 
it stands is without jurisdiction and I must 
therefore decline to interfere. 

With regard to plot No 7 it is agreed by 
both parties that this plot was not claimed 
by either party and ought nob to have been 
included in the proceedings So far there- 
fore as this plot is concerned, the order will 
be modified by excluding it therefrom. 
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BUOKNIIiTj, J. 

If and Kishore -Petitioner 

v. 

Kalika Uhnr and others — Opposite 
Party. 

Criminal Rev. No. 177 of 1993, decided 
on 30th April, 1923, from an order of Sub- 
divisional Officer of Buxar.^dated the'^19th 
March, 1928. 
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Criniiftal P. (7., Ss. lifict-ad 146— prop&tiy 
h in joint posmrinn^ order under Sections I 46 am 
14 s cannot he made. , 

Where the Magistrate finds that the property ia 
joint and presumably in the joint poasesaion of 
both the parties, he cannot make an order under 
lection 145 ot under aecbion 146. [P. 547, 0. I.] 

G. C. Patriot Petitioner. 

P. Dayal —for Opposite Party. 

Judgnaent. — This was an application 
in criminal revtsional jurisdiction. It was 
made on behalf of certain persons who were 
parties to proceeding instituted by the Sub- 
divistonal Officer of Buxar, It is a little 
difficult to understand exactly what the 
Sub- divisional Officer has done. It would 
appear, however, that, in the first instance, 
he started proceedings undor section 107 of 
the Code of Criminal Procedure against 
both the parties on the 26th January. On 
the 20th February he appears to have 
ordered the institution of proceeding under 
section 146 and on the '’6th March to have 
proceeded to hoar evidence apparently in 
both proceedings. On the 19th March he 
gave judgment which appears to be, so far 
as I on,n gather, a judgment both in the 
p’^ooeedings started under section 107 and 
tho«G started under section 145. He orders 
that the proceedings under section 107 
should he dropped and that the land should 
be attached under the provisions of section 
146. 

Now, it is pointed out by the learned 
Vakil who appears for the applicant that it 
would seem that the Magistrate had no 
iurisdiotion to make this order, because 
would seem clear from what the Magistrate 
himself writes that the prnpertv is in the 
joint possession of the parties. Here again 
it is a little difficult to gather exactly what 
the Magistrate means ; but, at any rate, he 
starts his judgment of the 19th ultivio by 
saying This is a joint family dispute. 
Ueodat Missir, .Taigobind Missir, Kalika 
Missir and Jagdat Missir are brothers. 
Their properties are joint. The present 
dispute is over 8 highas of land.” * 

Then later towards the end of his judg- 
ment he writes “ "f'his is clearly a dispute 
over which the Criminal Court has no 
jurisdiction. As regards possession it 
is impossible to come to any codclu- 
sion. The whole family used to 
possess and cultivate this land jointly.” 
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Now, if he had merely said ho had been 
unable to come to any conclusion as to 
who was in possession of the property, no 
doubt he would have had juiisdiction to 
make the order under section 146 as ho 
did. But as he finds apparently that the 
property is joint and presumably in the 
joint possession of the parties, under such 
eiroumstances it is quite clear on ample 
authority that he cannot make an order 
under S. 145 or under S. 146. 

Under these circumstances the order of 
the Sub- divisional Officer of Buxar, dated 
the 19th March, l92i}, attaching tho land 
in* dispute under the provisions of section 
146 of the Code of Criminal Procedure 
must be set aside. 

Applioaiion allowed. 
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MDIiLIOK and BaOKNlLti, JJ. 

King Bmperor— Appellant' 

V. 

Bhola Bhagat and olhers-^Re poudents. 

Govt. A. No. '7 of 1922, decided on 
11th January, 1923, from a decision of 
S. J., Purnea, dated 8th September 1922. 

(а) Criminal P C.^Ss, & 64 — Tmibij 
Magistrate and mycstiqation by Police conducted 
simultaneously — Order under S. 202 docs n >t ajject 
the power of police to arrest a?id investigate. 

The Or. P. 0 draws a clear difference botwoeii 
jurisdiotiion to try and jurisdiofcion to investigate 
and it is possible to oonoeive of oases where al- 
though the Magistrate may distrust a oompUiut 
or delay in passing orders the jiolice would bo 
failing in their duty, if they did not arrest an 
offender against whom a cognizable offence has 
been made out. Much more so would this be the 
case where the Magistrate, after recording the 
oomplaint, ffnds that a regular polioe investiga- 
tion would be more suitable and intentionally 
keeps the complaint pending in order that the 
police may exercise their powers of investigation 
and arrest independently of the Magistrate In 
praotioef of course, the polioe would not ordina- 
rily take independent action in respect of a com- 
plaint which had already been diaorusced by the 
Magistrate; but to lay down the general proposi- 
tion that a Magisirate’e order under 8. 202 
debars the police from exercising their powers of 
arrest and inve.itigatiou, would be neither expedi- 
ent nor correct. [P. bin, u. 2.j 

(б) Criminal P. C., S. 4 (^j ) — Writer Bead 
Constable may investigate wlunojjicer-in-charge. 

Where in a particular case ’8ub- Inspector in 
charge was ill and the Writer Head Oonstable 
was ndl generally empowered to investigate :oog- 
Bi8e^l0 oasei* 


Hcld^ that he being the officer in charge of the 
jolioo-atation on that day, it was his duty to 
make the investigation. LP, 64^, 0. j2 

(f-) Cuminal P. C., S. 64 — Ccmplaint reem'ded 
by Magistrate is suijicient injormatu/n to police. 

A complaint of cognizable offence recorded by a 
Magistrate and sent by him to Police for mvesti- 
gabioc and report is sufficient information to jus- 
tify resort to the provisions of S. CA. [P. 64f), 0. Ij 

Sultan Ahmad — for Crown. 

Gtjur Chandra Pal — for Respondents. 

MullicK, J. — This is an appeal by the 
Local Goveinment against an order of ac- 
quittal passed by the bessions Judge of 
Purnea m Criminal Appeal No. 6 of 1922. 
The material facts are as follows ; — 

On the 30th January 1922 one All Beg 
lodged a complaint betore the Sub-Divi- 
sional Magistrate of Araria stating that 
three persons Bhola Bhagat, Abdul and 
Jan Mohamad had forcibly snatched away 
a bottle of liquor and robbed him of a purse 
containing Ks. iO. The Sub-Di Visional 
Magistrate recorded the complaint and 
passed the following order upon it. 

Police to take cognizance under S. 379, 
I. P. C. make quick enquiry and report by 
8-2-1924”. 

That order reached the bub-Inspeobor of 
Arana Thana on the 4th February and as 
he was ill he deputed the officer next in 
seniority to him to proceed to the place of 
occurrence and to hold an enquiry. The 
AVriter Head Constable Mahesh Naram ac- 
cordingly arrived at Joki Hat on the 5th 
Februaiy and after making some investiga- 
tion be arrested Bhola, Abdul and Jail 
Muhammad. It is alleged that, while he 
was bringing these three peisons to the 
Police Station, a mob of 2,000 personi. 
forcibly rescued the piisoners and assaulted 
two constables who attempted to resist. 

Thereafter Bhola, Abdul and Jan Muh- 
ammad were placed upon their trial for the 
oilenoes enumerated in Ali Beg's oompiainti 
and were conYicted under iSs. d52, 42b 
and 319, 1. P. 0. and sentenced as follows. 
Bhola to rigorous imprisonment for one 
month under S. 379, I. F. C. and 
one month under S. 426, I. P. 0; Abdul 
and Jan Muhammad to rigorous 
imprisonment for one month under 
S. 426, 1. P. C. Against that orddt ther^ 
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ms a reference to the High Court and on 
the 2iind May 1922 Mr. Justice Adami set 
aside the convictions and directed a trial. 
That retrial has not yet been concluded. 

MeanwhilOi the Police had instituted an 
inquiry against the persons who bad been 
eogaged in the rescue of the prisoner and 
in regard to that occurrence, they, on the 
6th February sent up 20 persons for trial 
to the Sub-Divisional Magistrate oi Araria. 
The result was that nine out of these 20 
were acquitted and the remaining eleven, 
who are respondents in the present appeal , 
were convicted and sentenced as follows: 
Bhola, Abdul and Jan Muhammad to one 
month's rigorous imprisonment and to a 
fine of Rs. 20i- each under S. 224, I. P. C.; 
Ramoharitar, Bajkuraar, Rashid Mian, 
Makhru Sahu, Bunsi Cbamari, Phul Muh- 
ammad, Kutubuddin and Muhammad Irfan 
to one month’s rigorous imprisonment and 
to a fin^ of hs. 201- each under S. 225, 1. P . 
G. ; all the eleven accused to six months’ 
rigorous imprisonment each under Ss. 147, 
226 and 832, 1. P. C. ; the sentences of im- 
prisonment in all oases to run concurrently. 

An appeal was then preferred to the 
Sessions Judge of Purnea and he, on the 
9th September 1922, reversed the oonvio- 
tions holding that the arrest of the 3 
prisoners was illegal, and that the appel- 
lants had committed no ofience. 

The present appeal has been preferred 
by the Local Government against that 
order of acquittal and the 1 1 appellants 
before the Sessions Judge are now respond- 
ents before us. 

Mr. Gour Chandra Pal on behalf of the 
respondents contends that the learned 
Magistrate distrusted the truth of Ali Beg’s 
complaint and acting under S. 202, Cr. P. 
C., sent it to the Police for enquiry and 
report ; that the Police had no jurisdiction 
k) do anything more than to hold a local 
nquiry and to send their report to the 
Sub- Divisional Magistrate; and that they 
were incompetent to exercise any of the 
powers which they may have possessed 
under the general provisions of the Cri- 
minal Procedure Code, either under S. 64, 
pr under the chapter relating to the 


investigations of cognizable cases. In 
other words it is contended that the arrest 
of the 6th February was not an act ddne in 
excess of juiisdiction but with complete 
absence of jurisdiction. 


It is necessary, therefore, to see what 
was the meaning of the order of the 30bh 
January. Reading that order it is impossible 
to say that it was an order made under 
S. 202, Gr. P. C. In my opinion it was an 
order directing the Police to exercise the 
independent powers conferred upon them 
by the law. Tho 1( arned Deputy Magis- 
trate nowhere says that he is proceeding 
under S. 202, Cr. P. C. or that he distrusts 
the truth of tbo complaint ; and in these 
oircumstanoos the question is whether the 
Police wore entitled to piocoed with tho 
investigation independently of tho Magis 
trato, even though a complaint was pending 
before the Magistrate m regard to the same 
matter. In my opinion' there was nothing 
in the law to prevent such a com so. 


The Criminal Procedure Code 'draws a 
clear difference between jmisdiction to try 
and jurisdiction to investigate and it is 
possible to conceive of cases where, 
although the Magistiato may distrust a 
complaint or delay in passing orders, the 
Police would be failing in their duty, if 
they did nob airest an offender against 
whom a cognizable offence has been made 
out. Much more so would this be the case 
where the Magistrate after recording the 
complaint finds that a regular Police inves- 
tigation would bo more suitable and 
intentionally keeps the complaint pending 
in order that the Police may exercise their 
powers of investigation and arrest indepen- 
dently of the Magistrate. In my qpinion 
this is what he did in the present case. 


But even if the order of the Magistrate 
was an order under S. 202, Cr. P. 0« I 
cannot see why the jurisdiction of the 
Police to arrest and to send up a charge 
sheet was ousted. In practice, of course, 
the Police would not ordinarily take inde- 
pendent action in respect of a complaint 
which bad already been distrusted by 
the Magistrate ; but to lay down the 
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(fjoneral hha’! a rate’s 

order under S. 202, Or. P. 0., debars tiia 
Police fifbm exercising tbeir pow ^s of 
arrest and investigation, would, in my 
opinion, be neither expedient nor correct. 

Therefore from any point of view the 
Police had in this case imisdiotioii to take 
cognizance of the infornnation which was 
given to them. 

Mr. Pal next contends that in fact thoio 
was no information upon which tho Police 
could act. Tho reply to this is that the 
Police* had the complamt which had been 
recorded by tho Magistrate. His reply to 
that again is that if ho was not acting 
under S. 90 ^ Cr.P.G., then the Mag\sbiate 
boel no aii*'hority under the Code to send 
the complaint at all to the Police. Assum- 
ing that this was so and assuming that tho 
Magistrate acted extra judicially, the fact 
remains that tho Police got information 
upon wbioh they could proceed. 

* At its lowest the communication was a 
request from a private perron that in- 
V. sfcigation should bo made and I fail to 
see how tho Police were precluded from 
taking cognizance of the subji ct-matter of 
that communication. But m my opinion 
the Magistrate’s onler .stands on a higher 
footing. As the exeoutivo head of tho Police 
he Lad power to send that complaint to the 
Police and to direct thorn to investigate; 
in either oaso tho jurirdiction of the Police 
could not have been ousted. 

I 

Tho next querbion is wbo’-Uor Wnter 
Head Constable had authority to make tho 
investigation. Now, S. 4, clause (p) of the 
Criminal Prooodure Code clearly shows 
that the Writer Hoad Constable in this case 
was qualihed to do so. Tho Sub- Inspector 
in charge 4as ill and although the Writer 
Head Constable admits that he has not been 
generally empowered to investigate cogni- 
zable oases, he being officer in charge of 
the Police Station on that day. it was his 
duty to make the investigation. 

The only question that remains is, 
whether the arrest which followed on the 
5th February was lawful. Now, S. 54 of 
the Otiminal Procedure Code isolear and 
the &r6t clause of that section says that 


if a Police Officer finds that a reasonable 
complaint has been made or credible 
information has been given or a reason- 
able suspioion exists he is competent to 
ariesb the accused person. It is con- 
tended by Mr. Pal that in this case there 
was no reasonable complaint or credible 
information or reasonable suspicion. To 
this tho reply is that there was first of all 
the complaint which had been recorded by 
tho Sub-divisional Magistrate, It is, how- 
ever, urged that in tho complaint before 
tho Magistrate was a charge of a cogniza- 
blo ofifonoo against Bhola only, and that 
i* gainst Abdul and Jan Muhammad there 
was only a charge of assault and mischief. 

Now, although the vernacular complaint 
states that Bhola was the person who 
snatched away the purse, in tho English 
statemont rcootded by the Magistrate 
there is no qualification or disorimination 
and all three men are charged with the 
robbery. Again when the Writer Hftad 
Constable arrived at Joki Hat Ali Beg 
repeated the accusation, and in these 
oircumstanoes it seems impossible to say 
that the Writer Plead Constable had not 
credible information against all the three 
accused. In my opinion it was his duty to 
arrest all three and to leave it to the Court 
bo decide which if any were guilty. 

It is, however, contended that inasmuch 
as the Magistrate himself had not thought 
lb necessary to issue process in the fest 
instance, the Police Officer was put upon 
his guard and that ho did not in faot 
bfliovo tnat tho»»o was any cognizable case 
against the throe men. In my opinion, 
this was not tho position. There was no- 
thing before the Writer Head Constable 
to indicate that the Magistrate did not 
believe the charge, and as I have said 
before, oven if he had known that the 
Magistrate was doubtful, bis jurisdiotion 
would not have been ousted. 

In these ciroumstanoes the view taken 
by the learned Judge seems to be wrong. 
The arrest was lawful; there was no absence 
of jurisdiotion and therefore any assembly, 
which bad for its object the rescue of 
the prisoners or the commission of an 
^ttlt upop the Police while engaged 
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in the lawful exoroiso of their duties, was 
an unlawful assembly within the meaning 
of the Indian Penal Cede. 

Our attention has been drawn to * In 
the matter oj Charu Chandra Uazumdar* 
(1) in which a learned Judge of the 
Calcutta High Court held that, a letter 
written by the Ciitninal Investigation 
Department in Bombay to the l*olico 
Commissioner in Calcutta asking for 
the arrest of a certain poison, was not 
sufficient information to justify resort to 
the provisions of S. 54 of the Criminal 
Procedure Code. That case, however, is 
of no real assistance ; for it must surely be 
a question of pure tact whether or not in 
the present case the materials before the 
Police Officer were sufficient to set S. 54 
in motion. If he should be so unfortunate 
as to be unable to establish thoso facts, the 
arrest must of course be pronounced illegal. 
In my opinion be has discharged the onus 
and his proceedings were perfectly legal. 

In this view of the case, it is unnecessary 
to examine the arguments addressed to us as 
to the scope of S. 99, 1. P. There are 
observations in Queen Empress v. Dalip 
12J, in Nowrang^ Singh \. The Queen 
Empress (3) and in Queen Empress v. 
Puhoi Koiu 14) which may lead to the in- 
ference that even though the arrest is 
illegal, resistance is unlawful if the Police 
acted in good faith and under colour of 
their office. 

Mr. Pal asks us to distinguish these 
cases and to hold that they cover irregu- 
larities and not illegalities. 1 agree that 
it is often said that b. 99 extends not to 
cases where there is complete absence of 
jurisdiction but only to oases where there 
is Jurisdiction and something has been 
done in excess of jurisdiction. It is 
unnecessary for us to examine the author!- 
oies dealing with this part of the case be- 
cause, in my opinion, there was no ille- 
gality or irregularity whatsoever in the 
arrest. 

The order, therefore, that we shall 
make is, that the appeal be alloT^ed 


(1) [191^1] 44 Cal. 76=^20 C. W. N. l2&3=-87 I. 
0. 57:^18 Or L. J. 78. 

(2) [lfc96j 18 Ml. 246 sb(1B96) A. W. N. 48. 

(8. [1900 j 28 Cal. 4a=r6 0. W. N. 184. 

(4) [1696] 19 Mad, (49. 


and that the case be remanded to the 
Sessions Judge of Purnea for re-hearing. 
He will decide the questions of f^ot which 
arise upon the evidence. We only decide 
the question whether the arrest was legal. 

The District Magistrate, upon receiving 
this judgment, will call upon the respond- 
ents to surrender and will then inform 
the Sessions Judge of the fact of his 
having done so in order that he may fix a 
day for the re- hearing of the appeal. As 
the respondents were on bail in the Court 
of the Sessions Judge, the District Magis- 
trate will be competent to release them on 
adequate bail to appear before the Sessions 
Judge for the hearing of the appeal. 

Bucknill, J. — I agree. 

Appeal allowed^ 


• A. L R. 1923 Patna 550. 

Dawson Milleb, 0. J. and 
MOLLICK, J. 

. Gansa Oraon — Accused- Applicant 
‘ King Emptror— Opposite Party. 

•Death Ref. No. 9 of 1923 and Cr. App. 
No. 34 of 1923, decided on 20th March, 
1923, from tbo roferonoo of J. C., Chota 
Nagpur, dated lObh February, 1923. 

(a) Crtvitnal r. C , 6'c. 154 and 162 — ^\rhc^e 
just tnjontuiiun ib yagne and the j^oltcc make tn- 
qnini-^titatcmcnts made to police during this 
enquiry is not Just inji^nnalion. 

CircumBUmces may atiae in which information 
given to the police 13 of such a vagao and indoh- 
nite character that it cannot be treated as coming 
under S. l&i so as to make it incumbent upon the 
ofiicer in charge of the police station to start an 
investigation, and he may reasonably requite more 
direct information before doing so and such fur- 
ther information given to him in such oiroum- 
stanoes might not come under the provisions of 
S. 162. The information referred to in S. 164 
appears to be something in the nature of a oom- 
plamt or accusation, or at least information of a 
crime given with the object of putting the police 
m motion in order to investigate, as distinguished 
from information obtained by the police when ac- 
tively investigating a' crime. The information 
referred to in B. 164 may come from more than 
one source and more than one such information 
may be recorded at or about the same time, but 
once the police have taken active steps to investi- 
gate. any written statements taken by them can- 
not be atoissible as evidence as they would come 
within B. m. [F. 068, 0. 8.] 
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(b) OrmiHdl P. C , 8. 9^8— tmenis h^fori 
committing Magistrate are good evidence. 

The aedtion clearly infcenda that ^ the evidence 
taken before the oommibting Magistrate where 
the wibneaaee produced are examined at the 
eubnequent trial may be treated ae aubstanfcive 
evidence in the oaee. 98 888 ; 24 M 414 and 

A. I. R. 1929 B. 108 Raf. 55i, 0. 2 ] 

Sambhu Saran^— for Aooused. 

H. L. N(tniheolyaY--tot: tha Crown. 

Dawson Millei*, C. J.— -In thiR oa‘^e 
Ganqa Oraon wa? tried and convicted of 
murder and sentenced to death by the 
Judical Oommissioner of Chota Nagpore, 
on •'•ha 10th of February la^t. Tha pro- 
ceedings have been referred to this Court 
under S. S74 of the Code of Criminal Pro- 
cedure and the convict has appealed. 

Th*8 appellant and his brother, Tikua 
Oraon, were joint in estate, and occupied 
the same house in Mama Bongeloya in 
the Ranchi Bistriob. The appellant was 
married whilst his brother was single. There 
had been some dispute between them as 
to the division of the paddy crops on their 
land and Tikua endeavoured, but with- 
out success, to bring about a partition. The 
appellant had promised that when Tikua 
got married, he would agree to a partition 
of the land. 

According to the prosecution case they 
had quarr oiled about 7 o’clock on the 
night of the I6bh of Bocemher last on the 
question of the division of the crops, with 
the result that the appellant p'cked up a 
Salua with which he sbruok his brother 
on top of the head a severe blow cutting 
throvigh tho scalp and exposing the brain. 
Two persons are said bo have been present 
and witnessed the occarTence. One of 
them was Tdnnammat Budhni, the wife of 
the appellant, the other is Khurloo, his 
cousin. , 

The first intimation which the police 
received of tha occurrence was at 4 p.tn. 
on the 16bh of Beoember when Rup Singh, 
the ehauhidar of tho village, arrived at the 
Police Station at Basia, about 10 miles 
distant from Moma Bongeloya, and report- 
ed to the Sub- Inspector that the same 
morning the mother of tho accused 
ind Tikua had told him that her elder 
3on Gansa Oraon had assaulted his 
younger brother Tikua the previous 
svening, whilst they were under tho 


influence of Eandia, with a Tangi^ and that 
ha had gone to the house and seen T'kua 
who had blood stained wound on his head, 
but on asking him who had assaulted him 
he gave no reply. 

This report was entered in tho polioa 
station diary bub not signed by tha 
choukidart nor was it treated by the Sub- 
Inspector as an information within the 
meaning of S. 154 of the Criminal Pro- 
cedure Code. The Sub-Inspaoter proceed- 
ed the same afternoon to Bongeloya and 
reached the village at about 8 p.m. He 
found Tikua at the house ‘with a big 
wound on his head. He was unoonsoioua 
and unable to speak. He thereupon ques- 
tioned Musammat Budhni. the wife of tha 
appellant, whose statement he took down 
in writing and obtained her thumb-im- 
pression in the presence of two witnesses 
treating it as what is known as the first 
information report, which under S. 156, 
Criminal Procedure Code, would entitle 
him bo hold an investigation. He tlien 
proceeded to obtain evidence from other 
persons with tho result that the appellant 
was arrested on the 17th of Becemher, and 
on the following day at 9 o’clock in the 
morning made a confession at the Sub- 
Jail at Quiala before a Magistrate. The 
sbatoment made by the appellant at that 
time was bo the following effect 

'* There was a division between my 
brother Tikua and myself. I sbruok him 
with a Balua on his head. We ate eight 
members including my children and 
Tikua is along with his mother. He 
picked up a quarrel for his share. I have 
no motive in saying this. Nobody has 
tutored me. He took 2 annas while I 
have one and a half annas of tho land.” 

On the following day, the 19bh of 
Beoombor, Tikua, who had in tho mean- 
time been removed bo hospital, died of his 
wound without having recovered con- 
sciousness. 

When before the Committing Magistrate 
on the 4th of January the appellant ad- 
mitted having made tho confession to 
the Magistrate on the 18th December 
and again admitted that he bad 
sbruok his brother with a Balua on 
bis head. He added that ho drunk. 
Before the Judicial Commissioner on 
the_ 7th of February, when questioned 
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he stated that be did not know if he had 
beaten Tikua as he had taken Handia 
(ooiintry liquor). He admit bed that he had 
made the statement before mentioned to 
the Magistrate but added that he made it 
because he had been beaten by the con- 
stable. He said be had no quarrel with his 
brother about land and explain^ the evi- 
dence given by Khurloo and another wit- 
ness. Dassin, by saying that they bad 
dep'^sed against him because there was a 
dispute between himself and them. He 
also stated that he was on bad terms with 
Rup Singh the Choukidatt who had threat- 
ened to kill him. He furthrr stated 
that he had enmity with Snkbu Mabton, 
who had given evidence as to the quarrel 
between the two brothers. 

At the trial Khurloo stated that on the 
evening of the occurtenco h^ took (rod at 
the appellant’s house and afterwards was 
given tobacco He and Oan^a and Tikua 
sat on the verandha facing south, that 
Gansa struck Tikua bub it was a dark night 
and he did not know what he struck him 
with. He further stated that nothing was 
said between Oansa and Tikua, that Oansa 
struck him silently on the head and Tikua 
rematned sitting. Gansa then went out^side 
and he did not know what happened to the 
weapon with which Gansa struck him. Ha 
said that Mt. Budhni was not with them 
but in the north facing room 

This evidence given by an obviously un- 
willing witness varied in some material 
respects from the statemoot which he had 
made earlier before the Committing Magis- 
trate and the learned .Judicial Commis- 
sioner allowed his deposifcinn made on the 
former occasion to he pat m evidence un- 
der the provisions of S. 288 of the Criminal 
Procedure Code. His attention was drawn 
to his previous statement which was to the 
following effect. 

That he went to the accused’s housa in 
the evening and was smoking there sitting 
on the verandah facing east. The accused’s 
wife Mt. Budhni and Tikua wore there. 
Tikua and the accused began bo quarrel and 
he took up his Balna and hit Tikua on the 
head with it and th^^n ran away out of the 
bouse. Tikua stood up and then sat 
down again. He could not say why 


the aoonsed struck Tikua but added that 
the latter had out paddy of 2 annas^ on 
their joint land whilst the aooused’bad 
out only llr annas He admitted that 
he had said before the Magistrate that the 
brothers began quarrelling and that the 
aoou<%ed took up his Bdfua and hit Tikua 
on the head with it and added that what 
he said in the lower Court was true but 
that it was nob truo that they quarrelled. 

Bndhni, the appellant’s wife, was also 
called and stated that she did not know 
how Tikua mot his death She had gone 
to sleep after her evening meal and onlv 
saw Tikua next morning when he was 
unconscious. He had wound on his head 
but she did not see how the injurv 
wa*5 cause J. This witness also had 
made a statement before the Magistrate 
whicii was at variance with her statement 
given before the learned Judicial Coramis- 
sion^'r and her previous statement was 
allowed to ho pufc in evidonoe und'‘r the 
provisions of S. 288, Oiiminal Procedure 
C ode. 

On that occasion she had stated that 
her husband and Tikua and Khurloo 
were on the eoiith verandah watching the 
hre when her husband and Tikua began ho 
quarrel over the division of the paddy Her 
husband told Tikua that he would divide 
the land after Tikua’s marriage and that 
her husband took Balua which was on the 
verandah and struck Tikua on the bead 
with it on CO, Sho identified the B'tlua 
which was in the Court. She admitted 
makino the statement but alleged th%t she 
made it because the constable said if she 
did not, the Magistrate would abuse and 
heat her. It was ]jrovod by the Sub- 
Inspector that Budhni produced tho ^alua 
when ho first went to the house on the 
night of the 16th. 

This was the principal evidence Mgain^^t 
the appellant. Another witness Basain 
Oraon, who knew the parties and belonged 
to the same village, stated that last year 
Tikua called a panckavat for the division 
of their land but Gansa would not allow 
any division until Tikua gob married, so 
the panch yat dissoWed. On thn night 
of the oocutrence Gansa catue bo his, 
Dasain's house, and stated that he 
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had done wrong. When asked whab wrong kept for bhab purpose as provided in the 


he had done, he merely rope abed thab he 
had done wrong, and, as he had nobbing on 
the part of his Vody and it was cold, he 
asked for covering, which was given, and 
ho went away. 

The medical evidence showed that there 
was an inois«d wound 7 incVios long by 1 
inch deep on ths top of the deceased man's 
head and that the brain substance was 
coming ont when ho was admitted into the 
hospital. The examination 

f ho wed that the parietal and frontal bones 
of tlfe skull wore clean cut as if by a sharp 
instrument. 

The learned .Tu^icial Commissioner was 
satisfied beyond any r^^asonable doubt that 
fhe*appr>llant was guilty of the charge pre- 
ferred, alhhoiif^b the opinion of the assQosors 
was inconclusive and unsatisfactory, one of 
the assessors thought it was established 
that the accused did strike the deceased 
but that it has not been proved what w’ \s 
the weapon used and he did not think that 
the accused intendel to kill his brother ; he 
thought that he should he sent to jail and 
not hanged. The other thought it was 
improbable that a brother would kill his 
brother, but it might be that the accused 
was drunk and struck his brother and the 
circumstance did not warrant more than 
irnpri'^nnment. Tt would seem probable, as 
the learned Tudicial Commissioner thought, 
that the dislike of inflicting a capital sen- 
tence was the primary cause of such halting 
opinion. 

It was argued before us in appeal that 
the written statement made to the Sub- 
Inspector by the appellant’s wife on the 
evening of the 1 6th ought not to hava been 
admitted in evidence as a first information 
report. It was pointed out that information 
having h8en already given at the Police 
station earlier by the ChnuHdar^ any state- 
ments afterwards taken by the police were 
taken in the course of an investigation and 
were inadmi'^sible as evidence under S. 162 
of tbet^riminal Proceduro Code. 

I have no doubt that the statement 
made at the police station by the Chovkidar 
was information relating to the commis- 
sion of a cognizable offence within the 
meaning of S. 154 of the Code. It ought 
to have been taken down in the book 
P. 70 


section, and whether this was done or nob, 
in the particular circumsbanoes of this case, 
I think, all further statements taken from 
the witn'^sses were taken in t,h<=» course of 
the police investigation and that the 
written ^ statements so feak'^n were in- 
admissible as evidence under S. 162 of 
the Code. 

Clroum stances may arise in which in- 
formation given to the police is of «uch a 
vague and indefinite character that it can- 
not be treatf»d as coming under S. 164 eo 
as to make it incumbent upon the officer 
in charge of the police station to start an 
investigation, and he may reasonably re- 
quire more dimot information hofore doing 
CO, and such further information given 
bo him in such circumstanc<^s mi^ht not 
come under the provisions of S. 163 The 
information referred to in S. 154 appears 
to me to he something in the nature of a 
complaint or accusation or at l«ast i«for 
mabion of a crime given vrith th« obj/>ct of 
putting the police in motion in order to 
investigate, as di'^fcinguisbed from Informa- 
tion obtained by the police when aotivoTv 
investigating a crime. T can al^o conceive* 
that the information r^ferrM to in section 
154 may come from more than one sourc<> 
and more than one such information may 
he recorded at or about the same time, hut 
once the police have tsken active steps fcn 
inve‘^tigate, any written statements taken 
by them cannot be admissible as evidence 
as they would come within S. 162. 

The Sub-Inspector in the present case 
stated that as the GhpuHdar did not give 
him any idea of the seriousness of the 
wound he thought the case to be non-oogni- 
zahle, I have no doubt that he acted 
honestly in coming to this belief but at 
the same time there can be no doubt that 
the information disclosed by the CllcwWdar 
in the fir't instance was such as to show 
that something more than a common 
assault had been committed. 

I, therefore, consider that th^ so-cnfled 
first information taken from Bndhni, the 
wife of the appellant, ought not to have 
been^ placed on the record as it was not ad- 
missible in evidence. I observe that 
the learned Tudicial Commissioner does 
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not refer to thl^ efcatemetit a«? evidence in 
bbe oft‘?e and His judsmenh do«^e not iippear 
to Have been in any way influenced by it. 
I al^o think that it should bo rejected. 
Had 1 oon^^idered that it in any way 
influenced the learned Judicial^ • Commis- 
sioner in arriving at the conoUisiop of the 
appellant’s guilt, 1 =bould have ooh'^idered 
whether it was necessary to ordor a new 
trial. 

But after considering the other evidence 
in the case, coupled with the appellant’s 
own confession T feel no reasonable donht 
in mv mind that the appellant was guilty 
of murder. It is noticeable that the ape'll - 
lant, when examined in the Se*?sions 
Court, did not d^ny that he had conf'^sc^ed 
before the Magistrate, nor did he deny 
that he had beaten Tikna. He pleaded 
that he did not know whether he had 
or had not, because he had tak«n H/xn- 
dia. This was also his defence hefo o 
the ‘Committing Magistrate in which he 
admitted the assault upon his brother 
but said he was drunk. The main^ wit- 
nesses of his guilt were the appellant’s wife 
and a near relation and they were no doui)t 
confronted with a very difficult and trying 
situation. It is only natural that they 
should try as far as possiV)l0 to do what 
they could for one so nearly relat<^d, and 
the evidence given hv both of them before 
the Committ^ing Magi'^trato as well as the 
evidence of Khurloo given at the trial 
abiindantlv corroborate the confe'^sion 
made by the appellant and leiive no doubt 
in my mind as to his guilt. 

It was contended that tb’' statements 
made before the Committing Magistrate 
were not admissible as substantive evidence 
in the case and that a conviction could not 
be based sol el V upon such evid^no^ For 
this proposition the case of Qupp.n-Etnpresa 
y. Jpoohi was relied upon. 1 ki that case 
there was no evidence before the Court to 
prove the guilt of the accused ^ xoept the 
statements made by some of the witnesses 
when before the Committing Mflgistrate, 
and Mr. Justice Banerjeo, as the witnesses 
h-^d given a diametricslly opposite ver- 


(1) (1^898)^81 'A11.'11^=«(1B98) A. W. N. 106. * 


slon before the Sessions Judge, refused to 
convict upon such evidence. In the later 
case of Emppror v. Dw^lca Kurmi^^) the 
same learned judge, when sitting with 
Mr. Justice Aikman, explained that in the 
earlier case he did not intend bo hold that 
such depositions were wholly inadmissible, 
and having regard bo the cleat language of 
S. 288 it could not he held that statements 
made before the Committing Magistrate 
could not bo admitted in evidence under 
the section. 

Again the Madras High Court in Qimn- 
Ejmr)rpn<t V. Dora^ami Avvar fS) held* that 
under S. ‘288 of the Code the Cor»rt is not 
restn’otfed to admitting the evidence of a 
Witney'S duly tak^n before the Committing 
Magistrate merely for the purpose of oon- 
t»'a'licting that witness when giving evi- 
dence in the Sessions Court, but that the 
section was intond^'d to enable the Court to 
road the previous evidence as substantive 
ovidonco at the trial where, for the pur- 
poses of juaticn, the adoption of such a 
course was found necessary by the Judge. 

A similar view was also expressed by the 
Borahav High Court in the case of Maruti 
. 7 otA f>hin^p v. Bmppror f 4 ) and, in mv 
opinion, the section clearly intends that 
the evidence taken before the Committing 
Magi'^trate where the witnesses produced 
are oxaramed at the suhsoqiient trial mav 
be treated as substantive evidence in the 
case. No doubt it is a matter for the dis- 
cretion of the Judge whether he thinks 
that snob evidence should bo used in the 
interests of ju'^tice. At the same time I 
consider that many cases may arise in 
which it would be extremely dangerous to 
rely upon such evidence where wib^' esses 
have proved themselves before the Sessions 
Judge altogether unworthy of credit. 

my opinion, the learned Judicial Com- 
mi«?sioner rightly admitted the evidence in 
this case, lb must also be observed 
that it was not the only evidence 
which corroborated bho appejlant’s 
confession. That of Khnvloo as given 
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in the Sessions Court was strong ooriobora- 
tion of tbd faoti that the appehant sbraok 
his brother with some sort ot weapon. 

Tho only other point argued before ub 
was that the appellant might not have 
been aware that tho blow, whiob he struck 
his brother, was one likely to cause his 
death or that he might have intliotcd the 
blow under a grave and sudden provocation 
which deprived him of hrs self-control. 
From hrsc to last in this case there is no 
suggestion ot any grave or sudden provo- 
oatiQQ ; indeed the evid(.;nco shows that the 
quarrel between the brothers was not 
violent or heated or that anything in the 
nature ol a hght arose between them betore 
the aot was oommitied ; nor is it possible 
to believe that any one, using a weapon 
such as that which was used m this case in 
inflicting the wound which the deceased 
man leoeived, could fail to italise that his 
aot was so imminently dangerous that it 
must in all probability cause death or at 
least such bodily injury as was likely to 
cause death ; and I can hnd no oiroum- 
stanco which should lead us to interfere 
either with the verdict or tho sontenoe. 
The appeal is accordingly dismissed and 
the sentenoe oonhrmed. 


Mullick» J.— I bavo no doubt bbat the 
accused committed culpable homicide by 
causing t»he death ol his brother I'lkua, 


From the evidence of tho accused s 
cousin, K-hurloo Oraon, m the bessions 
(Jouib it appears that on Friday the Ibtii 
December last ho was on a visit to the ac- 
cused’s house and took his evening meal 
with the accused. The deceased likua did 
not shape in the meal but sat afterwards 
with the witness and Gansa in the ver- 
andah of one ol tho huts. Khurioo says 
that suddenly o ansa struck iikub. on the 
head with something which ho cid not see 
and that Gansa then went away, but m 
the Court of the i^^ommitting Magistrate on 
the drd January ib'Jd this witness said 
that Gansa and the deoeased began quui rol- 
ling, that Gansa then took up his baiua, 
struck the deceased on the head with it and 
r«Q out ^ tho house ; be admitted 


that the accused’s wife Mf. .Budhni was 
sitting m the verandah at that .time. 

In tho bossions Court tho witness denies 
that there was any quarrel ; at the same 
time he asserts that what be said before the 
Committing Magistrate was true, though he 
cannot explain why the statement that 
Gansa and the deceased began quarrelling 
appears in tho Magistrate’s record, as to 
his denial that Mt- Budhni was in the 
verandah he, when confronted with his 
sbatomont betoro the Committing Magis- 
trate, explains that Budhni was sitting in 
the Verandah of another room. 

The - investigating officer, Ghulam 
Haider, who took the statement of Khurloo 
on the evening of the idth Deoember, 
states that Khuiloo corroborated the state- 
ment made to him by Mt, Budhni which 
clearly speaks ol a quarrel between Gansa 
and iikua witii regard the division of the 
paddy crop. Again at 9 a.m. on the IBth 
Bocumbor the accused made a confession 
beloio Mr. bharling, 1st class Magistrate, 
m the bub-Jail, Gumia, the record of which 
runs as follows : — 

“ Warnings . — I am a Magistrate. I warn 
you that it you have anything to say, think 
over, consider and then say. Don't speak 
(also or don’t speak anything tutored^ by 
any man.” 

“ Question, - What do you wish bo say ? 

“ Answer. — 'ihere was a division be- 
twoon my brother Tikua and myself, I 
struck him with a balua on his head. We 
are 8 members including my children and 
Tikua IS along with his mother. He pick- 
ed up a quarrel for share, 1 have no motive 
in saying this. Nobody has tutored me. 
He took two annas while 1 have li annas 
of land,’" 

On the 4feh February the accused was 
examined by the Committing Magistrate 
and the record of his statement runs 
thus : — 

Q. Did you assault your brother Tikua 
with balua on his head ? 

A. Yes, I was drunk. 

Q. Did you mako this statement (oonfes- 
siun Fx. 1. and read over to the accused 
be to 10 meji^ 

A. Yes.” 
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In these oiroumstanoes I do not think 
that there can be any doubt that the state- 
ments made by Khurloo to the Sub-Inspec- 
tor and to the Committing Magistrate are 
more oorreot than those made by him be- 
fore the Sessions Judge. That he was 
present and saw the assault is common to 
both sets of statements, and bis denial in 
the Sessions Court that there was any 
quarrel is clearly false and fails to explain 
the cause of tbs assault. 

It is curious, however, that nothing was 
asked from the witness as to what ho did 
after the assault. If be bad been ques- 
tioned on the point bo might perb9.p3 have 
given valuable information as to the con- 
duct of the accused, but, in my opinion, 
his evidence, sufficiently proves that there 
was a quarrel between the accused and the 
deceased in consequence of which the 
accused inflicted the injury which caused 
the death of Tikua. 

The learned Vakil for the accused con- 
tend^' that Khurioo’s statement before the 
Committing Magistrate is not admissible 
in evidence because the accused did not 
cross-examine him. The record does not 
show why the witness was not cross-exa- 
mined in the Committing Magistrate's 
Court, but there is no reason for suppos- 
ing that the accused was deprived of the 
opportunity of cross-examining the wit- 
ness. There is nothing to show that be 
was in any way prevented by the Court 
from exercising bis right of cross-examin- 
ation* 

The only other eye-witness is the accu- 
sed’s own wife Mi. Budbni. She too has 
given evidence in the Sessions Couit whioh 
IS at variance with her evidence before 
the Committing Magistrate. 

She states in the Sessions Court that 
Tikua and the accused took their meals 
together and that her husband went to bed 
and that she does not know what happen- 
ed to Tikua, but that next morning she 
found Tikua, unconscious in the verandah 
with a wound on his head. 

Before the Committing Magistrate on 
the $rd January 19i^8 she admitted 
that the two brothers began to quarrel 
about the division cl the paddy ciop 
and that her husband struck the 
deceased on the bead with a 


which was in the verandah and that the 
witness Khurloo was there present. 

She was the first person examined by 
the Sub- Inspector, Ghulam Haider, on the 
16th December and she then gave a 
slightly duller account of the occurrence 
adding that when she questioned hor bus- 
band he replied that he had assaulted his 
brother with the halua thinking it to be a 
lathi. 

Gbulani Haider deposes in the Sessions 
Court that she handed a b^aa to him 
saying that it was the weapon with which 
the assault had been committed. 

The learned Vakil for the accused 
objects to the admissibility of Budhni’s 
statement to the Sub-inspector on ihe 
ground that it is a stattment made in the 
course of an investigation and, bheieCoro, 
inadmissible by reason of S. 16 Cr. P. C. 
On the other hand the learned Assistant 
Government Aavocate contends that it is an 
entiy in an official book proscribed by 
S 154 of the Code and that S. ii6 of the 
Indian Evidence ;^ct applies. To this the 
learned Vakil rejoins that the real first 
information in the case, i.e , the informa- 
tion upon wLdeb the Sab-lnspaotox took 
oognizance of the offence and commenced 
investigation, was the statement of the 
Chaukidar Etip' Singh which was given at 
the ihana at 4 Jt'.M, on the 16fch December 
and which lan as follows : — 

“Bup Singh, Choukidur of Dangoliya, 
Came and leportad that this day morning 
while he was returning from Ilarakh 
Ahir's bouBo of Bagauoha with Haiakb, 
Tikua Oraon’s mother of Bangoliya said to 
him that her eider son Gansa Oraon as- 
saulted his younger brother Tikua last 
evening while they wore under tho*‘Influcn- 
ce of llandia with a tang^ ; he went there 
along with Harakh and saw Tikua Oraon 
who has got a blood stained wound on his 
head and asked Tikua as to who assaulted 
him, but he gave no reply/' * 

The Sub-Inspocior explains that he 
did not trust this information and be did 
not comnaence the investigation till he had 
visited the Icoality and taken the statement} 
of Mwitmmot Budbni. 
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In my opinion, the investigation had 
already commonocd when the statement of 
Mnsammat Budhni was recorded, and the 
learned Vakil's contention must be accep- 
ted. 

Tho word ‘ Information ’* is not defined, 
but the definition of complaint ” throws 
some light upon it's meaning. " Com- 
plaint " is defined in S. 4 {h) as an alicga 
tion made to a Magistrate with a view to 
his taking action that some person whether 
known or unknown has committed an 
offenco In my opinion, an information is 
a coi responding allegation made to a Police 
Offioei , and this view s( oms to mo to be 
supported by tho language used in S. 112 
of the Code of 1872 (Act X of 1872) which 
provides for tho entry in tho official regis- 
ter, not of informations but of complaints. 

{ I think then that if the allegations 
imade are in tho nature of a complaint, the 
Police Officer muse record them as an in- 
formation under S, 164, Cr. P. 0., and the 
writing will attract tho provisions of S, 36 
of tho hWiileuoo Act ; and if, as ho seems 
to bo entitled to do, the Poiioo Officer 
should record more than ono infoimatiou 
relating to a cognizable oUonoe they will 
all share the privilege ot being exempt 
from tho disability imposed by S. 162 of 
tho CJriminal Procedure ('ode. In every 
case it is for tho CWrt to decide whether 
tho commuaioativ.n is an information in 
this toohnioal sonbo and whether when 
the Police investigation bad in fact begun. 

The question thon v- whoth - 1 in the pre- 
sent case the investigation bad begun before 
Budhni's statement was recorded by the 
Sub-Inspector. In my opinion, it had, for- 
the re^on that Budbni’s statement was 
not made to the Sub- Inspector with a view 
to taking action on the contrary from Rup 
Singh's evidtneo it is char that no one in 
accused’s house was willing to come for- 
ward as the accuser and I am satisfied from 
the facts of this case that Budhni 's state- 
ment was certainly not that of a voluntary 
informant. It is then clear that although 
the Choukidar*a information was hearsay 
the S^b-Inspeotor did in fact take it 
as an information under S. 164, Or. P. 0., 
and that be bad already eommenoed 


his investigation when he recorded the 
statement of Budhni. Therefore the writ- 
ing i£x. 1) is not legal evidence. 

But the exclusion of the document does 
not affect 'the decision in this case ; for 
Budbni's deposition before the Committing 
Magistrate oleaily shows that the assault 
took place on account of a quarrel about 
land and that she witnessed it. The Sub- 
Inspector has givi^n evidence under S. 167 
of ^he Indian Evidence Act which corro- 
boiates that deposition and her explanation 
in the Sessions Court that the statement 
and the depo ition were made under the 
infiuencQ of fear cannot in the circum- 
stances bo accepted. 


It is again to be regretted that no at- 
tempt was made either in the Committing 
Magistrate’s ^Jourt or in that of the Ses- 
sions Judge lio elicit from this witness any 
information as to the accused's movements 
during tbe remainder of the night. Rup 
Singh, however, deposes that when on tho 
morning of the 16tb he went to the accu- 
sed's bouse the accused would not allow 
Tikua to be taken to tho Police nor would 
he go there himsulf. The only other inmate 
of the house on the night of occurrence 
was Muaammat Bauni, tho mother of the 
accused, bub she states that she came home 
late, was taken straight away to bed and 
that it was not till tho following morning 
that she saw the wound on Tikua’s head. 


Realizing tbe piime importance of reduc- 
ing tho value of the accused’s confessions 
the learned vakil contends that having 
been retracted in the Sessions Court they 
themselves require corroboration. Now in 
the Sessions Court the accused while ad- 
mitting tho two previous statements made 
to the Magistrate said that he had been 
beaten by the Police and that having been 
under the influenoa of liquor he knew 
nothing about the assault In my opinion 
the statement made by the accused to the 
Cbmmitting Magistrate on the 4th January 
1923 was not tainted by any coercion or 
undue influence and it is conclusive corro- 
boration of the confession on the I8tb 
December 1922, it proves sakitfaotorily 
that the aoouced did aaianlt his brothes, 
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In his later statement he added the 
plea of drunkenness but* it is clear there is 
no substance in it. The only direct evi- 
dence on this point is that of Budbni and 
she states that Gansa and the deceased 
had drunk ''handtck*' in the morning but 
not with their evening meal. The Chauki- 
dar also states in his information to the 
Police that the deceased s mother had in- 
loimed him that the assault had been 
committed under the inhuence of drink. 
Giving the fullest weight bo this 
evidence it goes only to show that the 
accused had taaen alcohol in the 
course of the day, but the onus of 
proving that he did not commit the act 
with the intention of causing death oi 
injuries sufficient to cause death is upon 
him and he has declined to give any 
explanation oi evidence in the Sessions 
Court. 

There is no evidence whatsoever that 
the aoou ed was not in a position to formu- 
late the intention to kill or to cause in- 
juries 'sufficient to cause death. As to the 
quarrel there is no evidence of its sud- 
denness and no provocation has been 
proved which would reduce the offence 
to one less than murder. 

The result is that in my opinion the 
accused is guilty of murder. 

As for the motive the evidence of Dasain 
and Sukhan shows clearly that a dispute 
had been going on between the deceased 
and the accused and the deceased wanted 
a division oi the family lands because he 
wished to marry. 

P'inally a plea has been made for 
mitigation of sentence, but having regard 
to the callous manner m which the accused 
behaved after the ooourronoo, it is impossi- 
ble to allow' the plea. The evidence of 
Dasain shows that after the assault the 
accused came to him and said that he had 
done wrong and complained that he was 
feeling cold. He did not explain what he 
had done but he borrowed a covering from 
Dasain which was recovered the next day 
from the accused's house. 

Nothing is known as to what he did dur- 
ing the remainder of the night, but it 
does not appear that he made any attempt 
to assist likua or that he showed any 
contrition. On the following morning 
to tho 


deceased to be taken to the Thana and it 
was nob till the Police arrived that the 
deceased was despatched to the Hospital 
at Gumla. 

In my opinion the sentence of death 
should be confirmed. 

Sentence confirmed. 
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Das and Kdlwant Saday. JJ. 

Ohattrapat Fratai Bahadur Bahai — 
P lam ti ff - Appellant 

V. 

0. G. Lees and others — Defendacts- 
Kespondents. 

F. A. No. fib oi 1920, decided on 9bb 
February, 1923, from the decision of the 
Sub. J., Second Court, Muzaffarpur, 
dated 26th November, 1919. 

^a) Ctsil r. (). 2b, R. 1 — Wkac 

lb caubcd bif n manager oj a factory the buti Joi 
ejectment blicvhl be againbt the manage) tn hib 
pcrsmal caynciiy and not againbt the factory. 

Whoro the co-use of action alleged in the plaict 
wati the diBposBOSsiou by the dofonciaut, the mana- 
ger of a factory on account of the proceeding 
under S Uo ol the Code of Gnmmal l^roceduto 
in which the defendant, was declared to bo in 
possession, 

Bcldi that the tdaiiitifts had got a cause of 
action against the pergoii who had actually dis- 
possessed thorn and not against the factory of 
which Uio liofondaut was manager. [P. 0. Ij 

(b) ..mwrbo pobscsbtLM — hjecUnent tuti'—Rlain- 

It}) mubl yrowc hUe aun. yobscbbton, 

lu a Hint for ejectment it is incumbent upon 
the plaiutifls not only to prove their title but 
also that they have been lu possession within 
twelve ) ears of the date of the suit. [P, OtO, 0. Ij 

(o) hsukntc Ack Sa. 3tt and b7— Thak may ts no 
tsKiencc oj yrebinytiwc titkb. 

T/w/i' maps ate good evideuoe of possession at 
the time they wot© made, but they are no evid- 
ence of title acciuircd by pcescription or adverse 
possession. The object of the RhahUubi burvej, 
which precedes the Revenue Survey, is to ascer- 
tain the position of boundaries and areas of 
estates and villages and it is no part oMhe duty 
of the Revenue Uf&cers conducting the Tliakbust 
operations to record prescriptive rights. 

LP. B60, 0. 9] 

Sultan Ahmad and S. N. Bai — for Ap- 
pellant. • 

F, hennedyt S. Mitra and 8, 0, 
j^itra — for Kespondente. 

Kulwant bahay. J.— Mouza Majha- 
ria bhaikh in Tappa Khadda District 
Champaran, originally belonged to 
the Sottish Ubi and it WM (rantod 
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by the Baj as a rent free tenure to the 
predeoessors of tha plaintiffs more than 60 
years Ago and it is now owned by the 
plaintiffs and they are in possession thereof. 
Within the said Mauza there is a lake which 
has been surveyed in tha last Cadastral 
Survey and bears Khasra Nos. 1446, 1448, 
8238 and 1446-3275. to 1346-3298. Out of 
these survey plots, plots Nos. 1446, 1448, 
and 3288 measuring about 163 48 acres 
are under water and the parties claim 
jalkar rights therein. Survey Nos. 1416 
— 3275 to 1446 '-3298 measuring about 
2’83 acres, are oulturable lands. Tha defen- 
dant is tho Manager of the Lalsarya 
Factory and Mauza Lalsarya and several 
other Mauzas are hold by the factory under 
a mokarrari grant, dated the 3rd Novf'mbor 
1888, under the Bettiah Raj and in the 
m^kwari deed the jalkar right in Tap pa 
Khadda is expressly excluded from the 
grant. 

The plaintiffs allege that they have been 
in peaceful possession of the / jifcar bear- 
ing survey Nos. 1446, 1448 and 3233, but 
during the last Revisional Survey the 
plaintiffs came to know that tho defendant 
had Settled Survey Nos. 1446-8276 to 1446 
-8298 with several tenants and wrongfully 
appropriated the rental in respect thereof 
on the allegation that the said lands ap- 
pertain to Mauza Jawakatia covered by 
their mokarrari^ but ultimately those plots 
were recorded in the Record of Rights as 
appertaining to the plaintiffs’ Mauza 
Majharia Shaikh and the tenants with 
whom the lands had been settled abandon- 
ed the same, and the lands are now in the 
kkas possession of the plaintiffs. 

As regards the Jalkar Nos 1446-1458, 
and 3238, there was a procoeding 
under S. 146 of the Code of Criminal 
Procedure between the defendant and 
the servants of the plaintiffs wherein tho 
Magistrate found the defendant to be in 
possession and the plaintiffs allege that 
they have been dispossessed from the so 
jalkar plots by reason of this order under 
S. 146 of tho Code of Criminal I rooedure. 

The plaintiffs brought the present action 
OL the 21st October 1918 praying for 
adjudication of their titlo to plots Nos. 
1446, 1448 and 3233 and for recovery 
of possession thereof with mesne 
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profits and for the recovery of Rs. 117-9-0 
being the amount of rent alleged to have 
been realised by the defendant and appro- 
priated by him on account of rents of plots 
Nos. 1446-3275 to 1446-3298. The de- 
fendant raised various pleas and contend- 
ed inter alia that the plai at did not dis- 
close any cause of action as against him, as 
he was merely the Manager of the Factory; 
that the disputed j ilkar was in possession 
of the factory for more than 70 years, and 
that the plaintiffs were never in possession 
thereof and ho denied the plaintiffs’ title to 
possession and their right to recover mesne 
profits and damages. 

The learned Subordinate Judge has 
found that tho jalh ir plots Nos. 1446, 
1448 and 3233 are situated within, and 
appertain to, Muuza Majharia, but that 
the plaintiffs have failed to prove posses- 
sion within 12 years of plots Nos. 1446 
and 144*4, and that the defendant has 
proved adverse possession for more than 12 
yoars. He has, therefore, dismiss^ the 
plaintiff's suit as regards those two plots. 
As regards plot No. 3233, he has found 
that tho plaintiffs have proved their posses- 
sion within 1 2 years and has made a decree 
in their favour in respect of this plot. As 
regards the claim for damages for plots 
Nos. 1146-9275 to 1446-li298 the learned 
Subordinate Judge has dismissed the plain- 
tiff's claim and the learned Counsel for the 
plaintiff's does not press his claim as 
regards the damages in this appeal. 

There were two plaintiffs in the suit, 
but the present appeal has been filed only 
by the plaintiff No 2, and the plaintiff 
No. 1 who is a ward of the Court of Wards 
has been made respondent in the appeal. 
The only point pressed in the appeal is as 
regards the plaintiff’s right to plots 14 16 
and 1448. 

The first point which arises for decision 
in this appeal is as to whether the suit 
is maintainable as against tha defend- 
ant in the case as he is merely the 
Manager of the Lalsarya Factory the 
proprietors whereof have not been made 
defendants. Mr. Kennedy for the res- 
pondent argues that the action bemg 
in ejectment and the defendant being 
merely a Manager of the Factory, 
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tihe suit is noli maintainable without) the 
proprietors of the Factory being made par- 
ties. To my mind there is no substance 
in this oHeotion. The cause of action 
alleged in the plaint is the dispossession by 
the defendant on account of the proceeding 
under S. H6 of the Code of Criminal Pro- 
cedure. In that proceeding Mr. Lees, the 
defendant, wa'^ declared to be in possession 
and the plaintiffs have gob a cause of action 
against the person who has actually dis- 
possessed them. 

Moreover, blio suit cannot be defeated on 
account of non-joiniler of the proprietors of 
the Factory. If it be shown that they are 
not properly represented in the present 
action by the Manager, the defendant No, 1 
they might nob be bound by this deoiee, 
bub that is no reason for dismissing the 
suit. 

The main question, however, for deci- 
sion in the appeal is as regards the title of 
the plaintiffs to the jaUar. The learned 
Subordinate Judge has found that bho jal-- 
kar appertains to Mauza Majharia Shaikh 
and it is apparent on a reference to the 
Thahbust Usi][) oi ifiLO and the Revenue 
Survey Map of 1846 that the disputed 
jalkar is situated within the ambit of 
Mauza Majharia. The plaintiffs would, 
therefore, be primet facie entitled to posses- 
sion of this ialkar unless they have lost 
their title being out of possession for more 
than twelve years. 

The learned Government advocate for 
the appellant argues that the title being in 
the plaintiffs, the onus was on the defend- 
ant to prove adverse possession for more 
than twelve years but the action beii-g in 
ejectment it is incumbent upon the plain- 
tiffs not only to prove their title but also 
that they have been in possession within 
twelve years of the debe of the suit The 
question of (nm, however, is not of any 
importance in the present case inasmuch 
as both sides have produced evidence and 
the Court is entitled to come to a finding 
upon the evidence as a whole as to whether 
the plaintiffs or the defendant have been in 
possession within the statutory period. 

As regards the evidence of possession, 
the plaintiffs rely on the Survey Map 
of 1846, which shows the western por- 


tion of the jalkar to be in Majharia. They 
also rely on the Khatian of 1^95, Ex. 90, 
which shows the disputed jalkar oin the 
possession of Lhanukdhari Singh and 
others, ancestors of the plaintiffs, in Mauza 
Majharia Shaikh through their tenant Teka 
Kamkar. They also rely on J ^mabandi 
papers, Exhibits 1 to 12, for the years 
1904 to lOl"! which show settlements 
made by the 8 annas proprietors of village 
Majharia and realisation of rents for the 
jalkar. In addition to this, they have 
produced oral evidence to prove the fact of 
their possession and they argue that the 
evidence on the record proves their posses- 
sion from 0 years 1 846 down to 19 Lh 

As agomsfc this, the defendants rely on 
the Tha'^bust Map, Exhibit ^a), of the 
y^ar 184'i whonun there is an entry as re- 
gards the disputed jalka> to the following 
effect ; “ River Miin jalkar appertains to 
Mauza Sundaria and land belongs to this 
Mauza" TTh^ translation in the prinfod 
paper- hook to the oflecb that the laud be- 
longs to the “said Mauza" is clearly a mis- 
take for 'this Ma^'za" tb: word in the ori- 
ginal being haza which means ‘this’ and nob 
‘said’j. Now the defendant’s ca^o is that the 
jaUar in dispute, although ituated within 
tho ambit of Mauza Majharia Shaikh is a 
pait of a continuous :alkar w'hicU is known 
as jalkar Sinduria and which belongs to 
tho Factory and reliance is placed upon 
the Thahlust Map to show that in tho 
year l845 the jalkar in dispute was found 
to be a part of bho Sundari jalkar although 
lying on the lands of Majharia 

No doubt, those Thak Maps are good 
evidence of possession at tho time they 
were made, but they ajo no evidonca of 
title acquired by prescription or adverse 
posse'^sion. The object of the Thakbust 
Survey, which preceded the ^{icvenue 
Survey, was bo ascertain tho poFifeion of 
boundaries and ar^a of estates and villas s 
and it was no part of tho duty of the 
Revenue Officers conducting the Xhak- 
bust operations to record p’^escripbive 
rights, (See note's on tho oUl Ro ve- 
nue Surveys of Bengal, Bihar, Orissa 
and Assam by Captain F. 0. Hirst, 
and the remarks of their ^ Lord- 
ships of the Privy Council in the case 
of Satoowri Ghosh Mandal v. Secretary 
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of State for India, in Council (l). 

The value of the entry in the Thakbust 
Map is fcirther very muoh diminished by 
the Revenue Survt^y Map which was prepa- 
red the next year 1846, wherein this jaU 
kar is shown as belonging to Mauza Maj- 
haria and not to Mauza Sundaiia. In 
fact, the Survey Map of 1816 clearly 
shows that the eastern portion of the lake 
was included in Lalsaraya, and if the wes- 
tern portion which is now in dispute was 
also outside Majharia and included in 
Sundaria, the said western portion would 
also have been shown in the same way as 
the eastern portion. Thoreforo, th> entry 
in the Thak Map is not of much help to 
the defendant in the present case. 

The defendant has produced bandobasti 
Piipers, Exhibits A to A- and B to l'-8, 
CrODorthe year B O onwards to show that 
the Factory used to settle jaikar^ with 
tenants, but in those papers thero is noth- 
ing to identify the jAkars settled, with 
the plots in dispute now. Wo only find 
a mention of Sun iaria or Senwaria jalkar 
and the Bandobasti paper" by them'oives 
are not sufficient to prove the defendant’s 
possession of the jalhar now in dispute. 

The same remarks apply to the cash 
books showing realization of rents in res- 
pect of the Sonwari jalkar. The defen- 
dant has also produced ^'.obuhata Exhibit 
E series, the earliest of which is dated the 
13th September, 1914. These kabultitis 
show settlements by the factory of a largo 
number of jalkar Mahals, one of which is 
in Majharia Shaikh, but as I have already 
remarked they do not go far enough to 
establish adverse posses'^ion for more than 
twelve years. The defendant has also exa- 
mined several witnesses to piove the fact 
of his possession. His witness No dang 
Bahadur Sinph, says that ho touk settle- 
ment of the disputed ja kar from the fac- 
tory in lj>U6, 1307, and 1308, and his 
witness No. 4. Lakshman Mallah, 
claims to have taken settlements of the 
same jalkar from the factory from ibOi to 
1309 Fasli. 

This,p 0 riod overlaps with the lease of 
the witness No 8, Jang Bahadur v-ingh, 
and the evidence of these witnesses who 
'.peak of having taken settlements of the 
jalkar from the Factory is, to my mind, 
not reliable. 

(1) (1895) aa Oal. 252. 
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The learned Subordinate Judge has, how- 
ever, placed reliance on the evidenop of 
Mr. Reid and Mr. Finsel, who were Mana- 
gers of the factory before the pif^nt de- 
fendant VI r Lees. As regards the evidence 
of Mr. Reid, he was Manager of the Factory 
from 1901 to I TO. He speaks of the posses- 
sion of the factory over the jalk ir and Nar* 
hat in the lake by the side of the Peotory. 
It does not appear from bis evidence that 
he was referring to the jalkar now in dis- 
p .to. He was examined on commission 
and interrogatories put to him and the 
answers given by him do not, in my opi- 
nion, establish the possession of the defen- 
dant over the identical jalkar now in 
dispute. 

There are admittedly other jalkan in 
possession of tVo Factory and they are close 
to the Factory. Therefore, his evidence 
is not sufficient to establish adverse posses- 
sion of the defendant. As regards Mr. 
Finzel, he vras Manager from V!aro|ji to 
September «911. He no doubt says, that 
he knows the jalkar in suit and that he 
made settlement of this jalkar with cer- 
tain persons, but in cross-examination he 
says that he has no idea of the boundariee 
of the disputed jalkar or lake and in a vast 
sheet of water extending over several miles 
this sort of evidence is not sufficient to 
prove adverse posses'^ion over the disputed 
land. 

As regards Mr. Lees, he says in his evi- 
dence that he knows the jalkar in dispute 
and that it is in the possession of the Fac- 
tory He, however, became Manager in 
September 19 1 1 and he cannot speak of 
the previous possession from his own know- 
ledge. He gives reason for his opinion that 
the Factory is in possession of this lalkar 
from a long time because the Jhakbuet 
Map of 1845 includes the jalkar in Mahal 
Sonbaria. Another reason that he assigns 
is that in February 1897, he went to the 
jalkar in dispute in the company of Mr. 
McLeod on a pig-stioking excursion. 

Mr McLeod s»t the reeds on fire 
and on asking who was going to pay 
the damages, Mr. McLeod said that 
the* whole of it belonged to him. Now 
this statement of Mr. Lees is, to my 
mind, not legal evidence as regards 
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the possession of the Factory over di^^puted 
jalka^ in the yt^ar 1H97. This is the 
whole of the evidence on ^he record and 
in my opinion ib is not uflficient to prove 
adverse possession of the defendant over 
the jaika in dispute. 

The only documentary evidence in sup- 
port of the defendant is the T akbusi Map 
of 1^45 and Mr Lees in his evidence 
admits that he has got no other document 
to show that the Sonbaria ja ^ar includes 
the disputed jalkar. I think that the 
plaintiffs have succeeded in proving their 
possession within twelve years and they 
are entitled to a decree for poscession of 
this disputed jalkar 1416 and 1448 also 

I would, therefore, set aside the decree 
of the Court below as regards those two 
jalkar s and decree the suit in lospeot 
thereof with costs. The plaintiff will be 
entitled to mesne profits in rosp 'cb of 
these i^lkars the amounts whereof wi’l be 
ascertained by the Court below. 

Das, J. — I agree. 

Appeal allotoed. 
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Das and Foster. JJ. 

Gan^ak ‘Narain Sahi Deo — Plaintiff- 
Appallant 

T. 

Manik Lai Chandra and others — Do' 
fendants- Respondents. 

A. No. 135 of 1990, decided on 25th 
May, '92H, from the decision of the Sub- 
J., !l^nchi, dated 5th May, i92d. 

Jurisdiction — Suhmisston to — No inherent luck of 
jurisdictton^Abscncc of formahtii ts immaterial 

If there is submission to the jurisdiction of a 
Court and if there is no inherent lack of jurisdic- 
tion in that Court the absence of formality {c g.^ 
asking leave of the High Court under T etters 
Patent which would confer complete jurisdiction 
on that Court! will not render the judgment of 
that Court null and void. fp 6( 3, 0 -'I 

G. 8. Prasad and T. N. Sahai — for 

Appellant. 

A. B, ^^ooik^rjee^ A. . Uov and D. N. 
Sarkar — for Respon enbs. 

Dm, J.—This appeal arises out of a 
suit instituted by the appellant for 
getting aside . a decree obtained by the 


respondent against the appellant in the 
Original Side of the Calcutta High Court 
sometime in 1917. The defendants 1 and 
2 were the plaintiffs in the suit which 
was instituted in the Original Side of the 
Calcutta High Court 

It appears that there was an agreement 
between the plaintiff of the first part and 
defendants I and 2 of the second part and 
defendant No. 3 of the third party by 
which defendant No. 3 who had previously 
taken a lease of certain forest belonging to 
the plaintiff agreed to supply certain sleep- 
ers to defendants 1 and 2 at a certain 
piic.) and the plaintiff agreed to r-tand 
surety for defendant No. 3 and to pay all 
damages for non-dolivery that might be 
sustained by defendants 1 and 2. 

Defendants 1 and 2 alleged in the suit 
which they instituted in Calcutta that 
defendant No 3 failed to deliver the sleep- 
eis to them and by the suit which they 
instituted on the lOth December 1914 
they asked for damages nob only as 
against defendant 3 but also as against the 
plaintiff. On the 10th February 916 
defendants 1 and 2 got an ex^parte decree 
against the plaintiff and defendant No, 3. 
On the 10th February 1916 defendants 1 
and 2 applied for execution of the decree 
in the Court of the Subordinate Judge of 
Ranchi. 

On the 14th April 1916 the plaintiff 
applied in the Calcutta High Court for 
setting asido '\\q ex-parU decree. On the 
Hth August 1916 the decree was set 
aside on certain terms which it will he 
necessary to consider when wo come to 
dual with the question of jurisdiction of 
the Calcutta High Court. On the 21st 
Novemhi'r .916 the suit was decreed as 
against the plaintiff upon contest. The 
plaintiff then upon appealed to the Appeal 
Court. In May 91'.^ the Appeal Court 
remanded the suit for trial of certain 
issue-*. On the bth July i91T" the suit 
was dually decreed for Ks 21,600. 

In September 1917 the defendants 1 
and 2 took out execution in the Court of 
the Subordinate Judge of Ranchi and 
on the 17th November 1917 the suit 
out of which the present appeal arises 
was instituted by the plaintiff who 
was defendant No. 3 in the previous 
action. His case is that tba decree 
obtained by defendants 1 and 2 



1923 


GANESH I<AR*JN -V. MANIK RAL (DaS, J.) 


Patna 568 


agam^st him was fraudulent, and secondly, 
that the Original Si o of tVie Caloubtii High 
Cou^t had no lurisdiotion to entertain the 
suit. S(f far as the hrst ques&ion is eon- 
oerned it is sufficient to say that the plain- 
tiff appeared in that suit from stait , to 
finish and there is no ground for setting 
aside the decree on the ground ot fiaud. So 
far as the second point is concerned it is 
suggested that the plaintiff is not a resident 
of Calcutta but is a resident of Srinagar in 
Ranchi, that the contract was entered into 
in Gumla and that the breach of the con- 
tract, if any, took place in Ranchi. It is 
argued on behalf of the appellant that there 
was a'laok of inherent juiisdiction in the 
Original Side of the Calcutta High Court 
and that consent could not confer jurisdic- 
tion on that Court. 

i quite agtee that if there was absolu- 
tely no jurisdiction in the Calcutta High 
Court to entertain the suit the consent of 
the parties could not confer any jurisdic- 
tion upon the Court. But it has got to be 
considered whether there was the absence 
of that jurisdiction in the Court. It will 
be noticed that when the time for perfor- 
mance of the contract came Messrs. B. N. 
Basu and Co , Solicitors on behalf of the 
plaintiff, wrote and addressed the following 
letter to the defendants. 

The letter runs as follows 
" Dear Sirs, 

“ A mere denial on your part that you 
have not failed to fulfil your part of the 
agreement will not help >ou in altering 
facts. In spite of repeated requisitions by 
our client you failed to provide with the 
necessary funds and you have thereby put 
him to heavy loss. Our client has insbi no- 
ted us to take proper steps in the matter. 

“ We imderstand that after writing to 
us the letter under reply you wrote a letter 
to OUT client. As you have failed to per- 
form your part of the agreement he is not 
bound to supply you with any sleepers 
which please note." 

This letter was written in Calcutta and 
was a repudiation of the agreement 
between the delendants 1 and and the 
plaintiff,^ Defendants i and 2 actea upon 
this repudiation and promptly proceeded to 


bring a suit against the plaintiff in the 
Original Sideof the Calcutta High Court. 

Now, it SG'ims to me that the breach of 
tbo agreement took place in Calcutta and 
that. 1 eing so, pait of the cause of 
action aro-e within the limits of the ordi- 
nary Original Jurisdiction ot the Calcutta 
High C’ouit. It is quite true that defen- 
dants 1 and 2 who were the plaintiffs in 
that action should have taken the leave of 
tho Court under clause XI 1 of the Letters 
Patent before instituting the suit. But it 
has be m held in numerous oases that if 
there is submission to the jurisdiction of a 
Court} and if there is no inherent lack of 
jurisdiction in that Court, tbo absence of 
foimality which would confer complete 
jurisdiction on that Court will not render 
the judgment of that Court null and void. 
Part ot the cause of action as 1 have said, 
aioso within the jurisdiction of that Court, 
There was therefore not an entire absence 
of jurisdiction in the Original Side of the 
Calcutta High Couit taking cognizance of 
the suit In order to give a complete juris- 
dictiuii it Was necesbary for tho plaintiff in 
that action to ask the leave of the Calcutta 
High Court. 

It IS quite true that leave of the Cal- 
cutta High Court was not taken when they 
instituted the suit in 1914. But then the 
plaintiii submitted to the jurisdiction of the 
Court and expressly undertook not to ques- 
tion tho jurisdiction of tho Court. That 
undortaking was given when they applied 
for setting aside the ex parte decree. Oire 
of the terms of the consent order by which 
the cx parte deciee was set aside was that 
the plaintiff would not question the juris- 
diction of the Calcutta High Court. 

In my opinion the Calcutta High Court 
had jurisdiction to render judgment in the 
case. That being so, it is quite impossible 
to set aside the judgment of the Calcutta 
High Couit. Tho view of the learned 
Subordinate Judge is perfectly right and 1 
would dismiss this appeal with costs, 

Foster, J. — I agree. 

Appeal dismmed. 
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Dawsor Miller, C. J , . nd Foster J. 

Bhagwan Lai Dafendant-Appellanti 

V. 

Bajendra Pr sad buM and others — 
Plain tiffs- Respondents. 

F. A. No. 165 of 1920, decided on 9lsb 
March, 1923, from the decision of the Sub^ 
J.. 2ad Court, Patna, dated 10th April 
1920. 

(a) Civil P.C.fS, 64 — Transfer oj attached fro- 
pcrty^Atiachnient released and property attached 
afrsih^TramJer is not votd. 

The woedo ‘ All claims aaforoeable under the 
attaohment* in B. 6i do not mean ‘ All cUim» of 
the attaching creditor enforceable under that or 
any subsequent attachment under the same 
decree.' [p, r>67, 0. a} 

{b) Specif to Behef Acif S. Proviso— Bot ap- 

pltoahle to suits under 0. ^1, B Ctvtl P. C. 

A fuit brought under Order vi, R. fi ' ig a spaoial 
remedy granted in special oiroumstanoes and is not 
goremed by the proviso to S. ) of the Specific 
Relief Act. IP 572, G 2} 

A/. 0« Sinha and R. T, N, Sniiat — for 

Appellant. 

8. N, Boy for Respondent;?. 

Dawson Miller, C.J. — In tbi? case 

certain property belonging to Narnyan 
Prasad Singh and other members of his 
family who are the first seven defendants 
in the suit was attached and sold in execu- 
tion of a decree in favour of T’ bag wan Lai 
Hajam, the defendant No. 8. The plaintifi's 
claimed that at the time of the atbachinBob 
and sale they bad a subsisting mortgage 
upon the property and petitioned the 
Court thnt the sale should be made ^^ubjeot 
bo their mortgage. Their application was 
dismissed and the property was sold free 
from the encumbrance of their mortgage. 
They consequently instituted the present 
proceedings p^'aying that the properties 
sold at the execution sale and purchased by 
Bhagwan Lai Hajam, the decree- holder, 
should be declared subject to the emoum- 
brance of their mortgage. 

The trial Court found in favour of the 
plaintiffs and granted them the relief 
claimed. The defendant, Bhagwan Lai, 
the purchaser, has appealed from that deci- 
sion. 

Bajendra Prasad Sabi and others 


the plaintiffs in the suit, are members of a 
joint family residing at Phatra in the 
Muzafiarpur district where they carry on 
business as zemindars and moneV lenders. 
The defendants l to 7 Narayan Prasad 
Singh and other members of his family, 
who may oonvenieutly be refeircd to as the 
Singh defendants, are zemindars and culti- 
vators residing at Jilaniohak in the Patna 
district where at ono time they owned 
considerable property. Bhagwan Lai 
Hajam, the defendant No, 8, who is the 
appt llanb before us, resides at Mahendru in 
^^ltna City. IIo belongs to the barber 
caste but also does some business in money 
lending. 

in the year 1892 the father of the first 
defendant, Narayan Prasad Singh executed 
a moibgago in favour of Bhagwan Lai's 
father, hypothecating certain property 
other than that which is tbo subjoct-matter 
of the present suit, to secure an advance of 
Rs. 1,000 cairyiDg compound interest at 2 
per cent, per mensem with quarterly rests, 
fen years later in January 1902, a suit 
was instituted against tho Singh defendants 
to enforce the mortgage. ^ decree was 
obtained and in execution thereof the 
mortgaged property was brought bo sale in 
August 1903 and purchased by the deoreo- 
hoider. The decree passed m that suit 
Was appealed from by tho Singh defendants 
but then appeal was dismissed by the 
High Court in May 1904. 

Tho sale proceeds of tho mortgaged pro- 
pel ty sold m execution proved insufficient 
bo ‘Satisfy the decretal amount and interest 
which had rapidly accumulated at the high 
rate htipulafced in tho bond by the time the 
property was sold in execution. The mort- 
gagee accordingly applied for, and on the 
15bb December 1900 obtained, a personal 
decree against the mortgagors for the 
unsatisfied balance amounting at that time 
to over Rs. 17,000. 

About three years later, towards the end 
of 1 909, Bhagwan Lai, his father having 
died, first began to make efforts to execute 
this decree. After chreo unsuccessful 
attempt^ a fourth execution case was filed 
and registorec) on the ist June 19 14. It 
wa*^ numbered 20 1 of i9i4 agu certain 
properties belonging to the Singh 
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dofeadaats (fcho judgment debtors) weia 
attached in that execution proceeding in 
June and July 19 4 The properties so 
attaolied form the sub] )ct- matter of the 
dispute in this case. They were subse- 
quently sold in execution and purchased by 
Bhagwan Lai under oiroumstianoes present- 
ly to be stated, and after certain events 
had happened which are material in con- 
sidering the question for determination. 

The plaintiffs claimed title to these pro- 
perties under a mortgage executed by the 
Singh defendants in their favour on the 
9tb March 1915. In the meantime, namely, 
on the 24th February 1915, Bhagwan Lai 
had filed a fresh application for execution 
praying that the execution case No. 2v)l 
of 1914 then pending, might be dismissed 
and that the new execution case might bo 
considered as being in continuation of it. 
The applica^iion was heard the same day 
and the following order was passed 

“Fresh execution petition filed. Let this 
case be dismissed. The attachment made 
to continue. The petition filed to-day to 
be taken as in continuation of this case so 
no fresh notice under Order 21, rule 66 
would be necessary.” 

The new execution case was also register- 
ed on the 24th February iai6 as No. 61 
of i9i6 and on the same day an order was 
passed therein as follows : 

“ Attachment and notice under Order 
21 rule 66 need not be issued, as ordered 
in execution case No. 29i of 19 1 4. Issue 
sale proclamation fixing 19tb April 1915 
for sale at 6 a. m.” 

On the 9th March 1915, as already 
stated, the Singh defendants granted a 
mortgage of certain properties, including 
those which' had been attached to Rajendra 
Prasad Sahi, the first plaintiff in this suit, 
to secure an advance of Bs. 25,000 repay- 
able Within two years and carrying com- 
pound interest at 1 per cent, per month 
with yearly rests. In May following 
Bhagwan Lai, £oi reasons which are not 
material, found himself unable to continue 
with his execution against the properties 
attached, and on the 17th May 1915 the 
execution case No. 5 of that year was 
dismissed for detault, and the attachment 
accordingly came to an end. 

On the 16th September 1916 Bhag- 


wan Lai filed a fresh execution proceeding 
the case being numbered 181 of 1916, In 
March i'il7 the same properties were 
again attached and a sale proclamation was 
duly issued. The plaintiff, Bajendra 
Prasad Sahi, subsequently, in June i9i7, 
applied under Order ijI, rule 62 that the 
sale should be ordered to take place subject 
to his mortg^e of the 9th March 1^15. 
His application was beard together with 
the applications of certain other objectors 
and was dismissed on the l8Dh June 1917. 

The only reason assigned by the learned 
Subordinate Judge for dismissing the appli- 
oation was that there was nothing to show 
the bona fide character of the mortgage 
and that it looked strange that at that 
stage these persons should have come for- 
ward to put an obstruction in the way of 
the decree- holder. The properties were 
accordingly sold in execution of Bhagwan 
Lai's decree on the following day and 
purchased by him for Bs. 14,000. 

• 

The plaintiffs have accordingly pre- 
ferred this suit under provisions of Order 
21, rule 63 claiming a declaration that the 
sale of the properties to Bhagwan Lai in 
execution case 181 of 1916 was subject to 
the encumbrance of their mortgage of the 
9th March 1915. 


The Singh defendants filed written 
statement alleging that they had never 
denied the plaintiffs’ mortgage bond of the 
9th March 1915, and that as the suit was 
not for recovery of the bond money, they 
were improperly made defendants and 
that no cause of action had accrued against 
them. Bhagwan Lai also filed a written 
statement impugning the bona fides and 
the validity of the plaintiffs’ mortgage 
bond on the ground that it was a collusive 
transaction between the plaintiffs and the 
Singh defendants and was fraudulent and 
without consideration and that it was mere- 
ly a false and colourable transaction. He 
further pleaded that the suit was barred by 
the proviso to S. 42 of the Specific Belief 
Ac t; that it was executed for the purpose of 
defiauding him as a creditor in oontraven- 
•tion of the provisions of S. 53 of the 
Transfer of Property Act, and further, 
that it contravened the provisions of 
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S. 69 of the Transfer of Property Act and 
\?as on that aocount illegal and invalid. 

The Singh defendants did not appear at 
the trial and have not been represented in 
this appeal. On behalf of the appellant it 
was argued in the first place that the 
plaintiffs’ mortgage bond had not been 
proved according to law as provided by 
S. 68 of the Indian Evidence Act and could 
not therefore be used m evidence, and, 
further, that even if that section had been 
ocmpiied with the evidence of the attesting 
witnesses called to prove execution was 
unreliable and contradictory and should 
not be accepted. 

The execution of the bond was attested 
by 6 witnesses. In the translation of the 
bond filed on the record they purport to 
have attested on the admission of the exe- 
cutants but the words used and translated 
as “ on the admission of the executants ” 
are “ mukhate Muknn ” which rnight be 
more idiomatically rendered as “ At the 
requestfof the executants/' 

Two of the attesting witnesses Ram Lai 
Mahton and Nath Sahay were called at the 
trial on behalf of the plaintiffs. The for- 
mer says ho was a witness to the bond and 
that the executants signed in his presence 
and he verified the signatures of hia^self 
and some of the other witnesses who he 
said were present. In oross-examiaation 
he stated that he went away after attesting 
the bond and that two or three persons had 
already attested the bond before he went 
there but that two of them, namely, Narain 
Mahton and Nem Naram Singh attested 
the bond after he went there. In the next 
sentieace he says “ No other witness attest- 
ed on that bond before me.” This was 
relied upon as contradicting his previous 
statement that two or three persons had 
already attested the bond before he went 
there but the words “ before me ” are 
ambiguous and they may well be a litoral 
translation of the Hindi expression which 
means ‘‘ In my presence.” 

Later on when further questioned 
be states that *' Narain Mahton signed 
In my presence on the bond and 
after I signed it and adds that Nem 
Narain bingh had affixed his signature 
In my absence on that bond/* This 
[ast statement would appear to. be in 


oonfiict with what he had said before, 
namely, that Nem Narain Singh, attested 
the bond after he went there. 

It must be remembered, however, that 
the witness was giving evidence of events 
which bad happened five years earlier and 
it may be that bis recollection of the 
names of the witnesses who actually signed 
in his presence was somewhat confu ed, or 
it may be that he was not very clear on 
the question put to him in cross-examina- 
tion and even assuming that Nem Narain 
Singh signed in his absence the net result 
of his evidence would be that he and one 
other witness at least, Narain Mahtop, 
were present when the bond was executed 
and appended their signatures as witnesses. 

The other attesting witness Nath Sahay 
who was called at the trial merely stated 
that he was a witness to the bond and 
proved his signature on it. He docs nofc 
appear to have been asked any question in 
cross-examination in reference to this part 
of his evidence. It would perhaps have 
been bettor had the learned Subordinate 
Judge himself endeavoured to clear up the 
apparent discrepancy in the first witness's 
evidence. 

The learned .ludge accepted the evi- 
dence of these witnesses as sufficient to 
prove the execution of the bond and I do 
not oonsidor that the criticism of their evi- 
dence is weighty enough to induce us to 
discard it as unreliable. 

It was next contended that the mortgage 
of the 9th March 1916 granted in favour 
of the 1st plaintiiff, having been granted 
at a time when the propeity was under 
attachment, was void as against all 
claims enfoiceable under the attachment 
by reason of the provisions of S. 64 of the 
Civil Procedure Code. 

In answer to this argument the respon* 
dents contended that there was no valid 
attachment in operation when the ^^ort* 
gage was executed and, secondly, even if 
thoio was a valid attachment at that time, 
it came to an end on the 17th May 1916 
when execution case No. 81 of 1915 was 
dismissfcd for default. In support of their 
first answer on this point the respondents 
contended that the attaobmen made in 
June and July iyl^ in execution case No. 
201 of 1914 came to an end on the 4tih 
February 1916 when that execution 
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case wa*? dismissed and febab no proper 
abbachmenb was made in bhe suooeeding 
execution oaso No. 5 ^ of 19 6 which was 
registered on the same day. It was argue-^ 
that bhe dismi'^sal of the earlier execution 
case was a dismissal for default and that 
under the provisions of Order 21 rule 57 of 
the Civil Procedure Code the attachment 
thereupon ceased and although the attaoh- 
mont was ordered to continue no proper 
notice of attaobmeat were served and no 
further attachment was in fact made, and 
that it was not oompetenb to bhe Court to 
effect a valid attachment in this manner. 

• 

There is much to be said in support of 
this contention bub it is nob necessary to 
decide the point as the subsequ nt execu- 
tion case No 61 of 1916 was itself dismis- 
sed for default on bhe l7th May that year, 
and the foundation upon which bhe appel- 
lants claim to have priority over the mort- 
gage disappeared as from that date. It is 
not upon the attachment which at that 
date terocinated that their title under 
the subsequent sale is based. The claim 
of the appellants is enforceable, within the 
meaning of S. 64, not under tha abraoh- 
ment in execution case No. 5t of 1916 or 
the earlier execution case but undor the 
attachment made in execution case No. 
181 of 19 6 which was not instituted 
until after the respondent’s mortgage had 
come into operation. 

Tt was contended on behalf of the 
appellants that the mortgage was void 
within the meaning of S. 64 of the Civil 
Procedure Code against their present claim 
because it was a claim which might have 
been enforced undor th« earlier attachment 
which came into operation before the 
mortgage. In my opinion this is not the 
meaning of S. 64 which reads as follows: — * 

“ Wiiere an attachment has been made, 
any private transfer or delivery of the 
proper tiy attached, or any interest therein, 
and any payment to the judgment-debtor 
of Sioy debt, dividend or other monies, 
contrary to such attachment, shall be void 
as against all claims enforceable under 
the attachment.’* 

If 4lao claim ceases to be enforce- 
t«nl6 Vini%x an atbachmeiit relied upon 


as avoiding bhe allAnation it seems obvious 
that there no longer anv claim onforoo. 
able thereunder and bhe section contem- 
plates a claim w'Moh remains enforceable 
and not one wbioh might have been enfor- 
ced under an attach noent which has since 
come to an end The app'^llants’ claim in 
the prpeenb instance is no longer enforce- 
able at all except under the attachment 
made in execution case No 1 8 l of 1910 
which came into operation after the 
mortgage. 

The attaehraAnb contemplated in the. 
section is that under which the claim Is 
enfoT'oeahle but the appellants’ argument 
demands that the words ** All claims enfor- 
ceable under the attachment'* should be 
read as “All claims of the attaching credi- 
tor enforceable under that or any subse- 
quent attachment '* 

I cannot read the section as including 
olaime which have ceased to be enforceable 
under the attachment contemplated and 
upon this point the appeal fads. • 

It was next contended that the mortgage 
was made with intent to defraud or io 
defeat or delav the appellants as creditors 
within the meaning of S 63 of the Trans- 
fer of Property Act and, further, that the 
mortgage transaction was a merely 
colourable transaction not meant to be 
acted upon between the parties to it. 

ThA two points raise separate considera- 
tions S, 63 of the Transfer of Property Act 
seems to oontemnlate a transfer of property 
binding as between tha parties *0 it but 
or^e which is voidable in the oiroumetaoces 
there contemplated. If, however, the tran- 
saction is merely colourable and not meant 
to be acted upon between the parties there 
is 0 earlv no transfer at all and in a case 
like the present it would be morel v a 
fraudulent attempt on the part of the 
respondents to avoid liability. 

The only argument urged before us in 
support of this part of the case was that 
the mortgage was merely a sham transac- 
tion engineered by the Singh defendants 
with the aoqnio«cenoe of the plaintiffs 
with the object of defeating the exe- 
out'on of the appellants* dAorae. The 
mortgage bond of the 9tb Meroh 1916 
is to secure a loan of Bs. 26 000. It 
recites that the laortgagors under 
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four previous bonds executed by thena in 
the years 1904 and 1906 are indebted to 
the amount of Rs. 20,645 from whioh the 
mort gagees undertake to discharge retain- 
ing that sum for the purpose. The balance 
of bs. 4.855 was stated in the mortgage to 
be necoswy for payment of Government 
revenue, performance of the marriage of 
Babvr Ram Ghulam Prasad Singh, a 
member of the mortgagors’ family and 
meeting the expenses in connection with 
law suits. That the earlier bonds executed 
in 1904 and 190G existed has been amply 
proved. 

It is also proved that thoee were discharg- 
ed by the mortgagcios and the bonds return- 
ed to thorn not long aftur the oxooution of 
the mortgage in 1915 except in one in- 
stance in which payment was postponed 
until December 1917. 

The appellants contend that even the 
earlier bonds of 190 v and Pi06 were 
merel^ colourable transactions made with 
their relatives or tenants in order to pro- 
tect their property from the possible claims 
of creditors in the future and specially the 
claim of the app Hants. They point out 
that it wa not until after the appellants* 
mortgage decree had been oonhrmed by 
the High Court in May 1904 that the 
Singh defendants began bo alienate their 
property or create charges thereon Had 
the appellants been able to show that the 
Singh defendants in 1^04 for the 6rst time 
suddenly began to create charges upon 
their property, without any apparent rea- 
son for theiv doing .*^ 0 . except that they 
were largely indebted to the app Hants, we 
might perhaps be entitled to regard those 
transactions with a certain amount of sus- 
picion ; but it is cl atly proved that ever 
since the year 18^1 this family has been 
in 6naocial difficulties and frcqiu ntly bor- 
rowing and mortgaging their property as 
security for the loans, it is unnccessaiy bo 
refer to these earlier transactions in detail 
but they were numcTous and frequent and 
1 am not prepared to bold that there was 
anything unusual in the fact that further 
liabilities were incurred in 1904 and 1906 
or that any suspicion could attach to those 
transactions upon the grounds suggested. . 

One master, hf>w6ver, is strongly re- 


lied upon by the appellant and it must be 
admitted that it is a matter whioh entitles 
the Court to scrutinise the conduct ol the 
Singh defendants with the greatest suspi- 
cion. 

I have already said that these defend- 
ants are shown to have embarked upon a 
course of borrowing since the year 1881. 
In 1904, in order to discharge some of 
their more pres^^ing debts and save their 
property from forced sales in execution, 
they sold certain portions thereof for 
Rs. 38.000, by a sale deed dated the 9th 
October that year, to one Dhiraj Mabato 
with whom they had on previous occasidns 
had money lending transactions. Out of 
the purchase price Rs. 933 were paid in 
cash, the balance being retained by the 
Purchaser to pay off the creditors and free 
the property from encumbrance. 

A representation appears to have been 
made by the vendors that the creditors 
were willing to remit a portion of their 
claims for interest and the sum retained 
by the purchaser was arrived at on this 
basis. There was also some undertaking 
to reimburse the purchaser for any excess 
payments be might have to make to free 
the purchased property from charges and 
encumbrances. 

Dhiraj Mahto got his name recorded in 
the land Registration Department as pro- 
prietor but he found difficulty with the 
creditors with regard to the matter of 
interest. He further found certain charges 
and enoumbrancos which had not been 
disclosed. 

It also appears that the vendors got their 
names recorded in the survey and settle- 
ment operations, which took, place shortly 
afterwards, with respect to some of the 
properties covered by the sale deed, and 
various disputes arose between them and 
Dhiraj Mahto over possession of the lands. 
He in fact soon discovered that in pur- 
chasing the property he had also acquired 
a fruitful crop of litigation. 

Many suits and proceedings both civil 
and criminal ensued. These oulminated in 
1914 when after Dhiraj Mahto*s death his 
family brought a suit against the Singh 
defendant for a declaration of their title 
to the purobasod property and for con- 
firmation of possession. In that suit 
the defendants raised many pleas 
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and endeavoured in every way tihey could 
to preserve tbeir property. Amongst other 
thing‘s they pleaded that the sale d ^ed o£ 
1904 wasa/fltrzi transaotion mode with 
Dhiraj, who they alleged was their soivaut, 
with the obi^ot of defeating the claioa^ of 
creditors This faot is strongly tedad upon 
as proof that the Singh defendants were 
unscrupulous and unprincipled in their 
dealings with their creditors and that the 
present moitgago transaction of 1915 was 
only another instance of their dishonest 
oonduot. 

I am quite prepared to concede that the 
Singh defendants, whether the plea then 
raised be true or fal^^e* stand self confessed 
either as persons whoso word is not to ba 
trusted or whose conduct is shown to have 
‘be^n tainted with dishonesty, but this does 
not prove that the plaintiffs wore either so 
lacking in a sense of honesty as to lend 
themselves to a palpably fraudulent tran- 
saction or so foolish as to trust those who 
wer ^ admittedly not to be trusted for it is 
abundantly proved that the plaintiffs tn 
faot diPohargod tho debts to pay off which 
their mortgage transaction was effected. 

The suit of 1914 brought by Dhiraj 
Mahto’s descendants was decided by the 
additional Subordinate Judge of Paitna in 
191 k in a long and careful ludgment in 
which the whole of the previous dealings of 
the Singh family with their property were 
discussed. 

Tho learned Judge found that the sale 
deed of 1904 in favour of Dhiraj Mahto 
was a valid and bon i Me document exe- 
cuted for consideration and that Dhiraj 
Mahto, so far from being a servant and 
creature of the Singh family who lent him- 
solf to&f^rzi transaction to save their 
property, had no connection with tho 
family except as a creditor, and had in tact 
discharged the debts out of tho consider- 
ation money. 

• 

The plaintiffs in that suit however did nob 
recover the whole of the property claimed 
as it was proved that in one of the many 
disputes which aro^e between the parties, 
after the sale, Dhiraj Mahto had, by 
way of compromise in 1909, reoonvayed 
192S P—72 


some of the properties claimed to one 
Parshidh Narayan Singh the nominee of 
the Singh defendants m consideration of 
Rs. iO. 'OO, no doubt less than thoir value. 
This compromis > was disputed by Dhiraj 
Mahuo's heirs bub the point was decided 
against them. 

It will bo observed that in that oasoi 
just as m the present, a transaction which 
turned out to be perfectly valid was ohal- 
longod as a f rzi transaction The plea 
however put forward in the previous case 
by tho defendants themselves did not avail 
the defendants In the present case the 
pl'>a is pub forward by one of their credi- 
tors against another and it is not support- 
ed by the Singh defendants. 

I do not think the faot that the Singh 
defendants on a previous occasion 
endeavoured to protect themselves ua ler 
a fasle plea, which even if true did them 
no credit, is sufficient in itself to lead 
bo the oonolusiun that the present bransao- 
Lion wa-i ono of a fraudulent nature. That 
the Singh dvifendanos wero in want of a 
oottain amount of cash for paving revenue 
and to meet other exp-mses is hardly sur- 
prising, and it IS proved that the marriage 
ot Uam Gulam which was one of the tea- 
‘X)ns for requiring cash actually took place. 

It is also shown that they had to meet 
expenses of laigation. With regard to the 
balance of over Rs. 20,000, this was requi- 
red to pay off four creditors named in the 
bond. 

Ks. 375 were due to Nemdhari Mahto 
under a usufructuary mortgage of 3 bighas 
of land in mauza Chirayia Deyal granted 
in 1904 Nemdhari was called as a wit- 
ness and proved payment to him by the 
plaintiffs in June 1915. The receipt is en- 
dorsed on the bond which was delivered 
up to the plaintiffs an payment. It was 
produced by them in evidenoo. 

Rs 14,000 were to duo to Jagdam Prasad 
Singh under a mortgage granted in July 
1904 over a i pies share in Mauza Akbar- 
uur to secure a loan of Bs. i.SJO. 
Tte tiXe of interest wai high ; 2 per cent, 
per month compound with quarterly 
rests, as in the case of the appellant’s 
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mortgase. This improvictanb family do 
nofj <? 0 etn to have been very parMoular as to 
the rate of interest at which thev borrow- 
ed. Ja^dam the mortga^f^ was dead, hut 
his brother Tanki Prasad Stnf»h was oalled 
and proved that the bond was paid off by 
the plaintiffs in Peoerabor 1917, The bond 
was produced by the plaintiffs with the 
dlsollar^^o endorsed thoroon The «rt3ater 
part appears from the recitals to have been 
borrowed to disoharae previous loans and 
the balance Rs. 375 for household expenses. 
He was in no way related to the Sinah 
defendants and there seems no reason why 
the transaction with him should be regard- 
ed with suspicion. 


It is urged that if the transaction was 
genuine he would have sued on the bond 
before it was actually paid. Tie savs he 
did not do so because the defendants 
generally paid out of Cjourt. Tdis evidence 
as to^the payment of the bond is corro- 
borated by Jadu Singh another witness 
who was present at the time. 


■Rs. 3,970 were due under a mortgage 
granted to Hsrikishen Mahton in Fehm- 
arv 1906 over a 4 pies m^lQUzari milkiat 
interest in mfl.uza Akbarpore to secure a 
loan of Rs, 1,500 The interest was in this 
case 9 per cent, per month simple interest. 
The sum was taken to discharge a previous 
loan of Rs. 1,900 which with interest had 
amounted to Rs. 1 ,8R0 and thn balance was 
taken in cash. The plaintiffs proved pay- 
ment of this bond to Harikish^ n in April 
1915 through their servant Nath Sahai. 
The bond was produo'^d with the endorse- 
ment ther^'on. 


The last bond was a moitgage dated the 
19th April 1906 of shares in 6 villages in 
favour of Sham Keshwar Prasad Singh to 
secure a loan of Rs. 600 carrying com- 
pound interest at Rs. 9-8-0 per cent per 
month with half yearly re^ts. The amount 
due was Rs. 3,000 The money was 
borrowed to provide for the dwiragaman 
of a sister of Narayan Prasad Singh. Padri 
Singh a son of the mortgagee proved the 
transaction and the subsequent payment 


by the plaintiffs. The bond was produced 
showing the discharge endorsed thereon. 

i» 

The plaintiff Raiendra Prasad was also 
oalled and supported generally the case put 
forward by him. 

There is no evidence on the part of the 
appellant to discredit this evidence except 
a statement by him that he was told bv 
the defendants* karp^rdaz that he had 
committed such a fraud that there would 
be difficulty in finding <-he truth and that 
another man named Khedu told him that 
all the deeds to which I have referred were 
fraudulent. He admits he made no en- 
quiries from the creditors whose claims 
were dicoharged and he did not call either 
of the two persons named. 

The learned Judge did not place any reli- 
ance upon this part of his evidence. He 
thought It highly improbable that if the 
karpardaz was responsible for a fraud 
intended to deceive the appellant he would 
disclose it to his victim T think the learn- 
ed Judge rightly appreciated the value of 
this evidence. 

We have been urged however to treat 
the mortgage in favour of the ^ineh defen- 
dants as a collusive instrument on the 
ground that there are many suspioious oir- 
oumstauces which amount almost to proof 
of fraud. 

It is asked why chon Id the Singh defen- 
dants be anxious to pay off Nemdhari and 
the other creditors who had not pressed 
their claims when the appellant had a 
decree for Rs. 17,000 carrying high interest 
in addition to what he already recovered 
by sale of the rrortgaged property, I con- 
fess I can see nothing surprising in the 
defendants’ conduct. They could liatdly 
be expected to have any tender^ feelings 
towards the appellant who had already done 
very well out of his loan of Rs. 1,009 carry- 
ing high interest. What the total amount 
due bo him was wh^n be sold the mort- 
gaged property in 1003 has not heon dis- 
closed, nor does it appear in evidence what 
the mortgaged property fetched. 

We do not know however that after giv 
ing credit for the sale proceeds he ^till had 
an unsatisfied claim of over Rs. 17,000. 
That the defendants should endeavour to 
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discharge tsho debts due to their other cre- 
ditors by a mortgage of their remaining 
propattv before tho appellant could got a 
lion upon it is only human nature. More- 
over the sum advanced was probably a bet- 
tor bargain for them than if the prop- r by 
had been attached and sold in execution. 
If, however, the transaction was a genuine 
one the mortgftgo cannot be impugned as 
they had a right to prefer one creditor to 
another. 

It is next urged that the sum advanced, 
namely, Rs. 25,000 was much more than 
the value of the property, which indicates 
that the transaction was a sham. In sup- 
port of this it is puinted out that tho appel- 
lant himself in his last execution case pur- 
chased the same property or the greater 
portion of it for Rs. 14,000. 

This argument has little force when it is 
remembered that the appellant purchased 
at an auction sale in execution of his own 
decree and tho property purchased at that 
sale was valued by tho Court at Rs. 21,980 
based upon a road cess return, which 
is not the best ola^s of evidence, whereas 
the property mortgaged included in addi- 
tion a 2 anna share m two other villages 
tho value of which although not proved 
may have been considerable. 

Moreover it the mortgage transaction 
was merely colouiablo it is difficult to sec 
why the consideration should have been 
placed at an unreasonable hguro. It may 
also be pointed out that the sale to the 
appellant in execution was challenged by 
the judgment-debtors and the case went on 
appeal to the High Court where the appel- 
lant compromised and agreed to give up 2 
out of 6 villages purchased. It may, there- 
fore, Hb assumed that he was satished with 
his bargain m getting 3 only of the villages 
for Rs. 14,000. 

l^he next matters called to our attention 
are that the mortgaged properties or most 
of them were at the time of the mortgage 
of the 9th March 1915 the subject of a 
claim by the heirs of Dhiraj Mahto 
in th§ suit to which reference has already 
been made and which was not decided 
EmUl tib0 {oUowipg yaftti And lurthor 


that the bulk of the mortgaged properties 
wore in fact then under attachment by 
the appellant himsolf in the execution case 
No. 51 of 19i5 which had not at that time 
been di ‘^missed for default. 

No doubt if the plaintitls had full know- 
ledge of these claims and believed them to 
be formidable it would be a matter of sur- 
prise to find them advancing money on so 
precarious a security. But everyone in- 
cluding tho appellant himself who bad 
attached the properties appears to have been 
aware that those claimed by Dhiral Mahto's 
heirs in their suit then pending, in so far 
as they are identical with those in the 
mortgage, had been reoonvoyed by Dhiraj 
in 1909 under tho compromise already 
mentioned and belonged to the Singh 
defendants who were in fact in possession. 

The appellant himself had no doubt as 
to the delendanbs’ right to them. Rajendra 
Prasad Sahi, tho karta ot the plamtitls' 
family, would appear to have left the 
business transactions in the hands of his 
agent Nath bahai. They both gave 
evidence at tho trial. The ioimer had very 
little knowledge of the material facts but 
was advised by his agent. Nath Sahai 
made enquiries when the negotiations lor 
the mortgage began some 4 or 5 months 
before the date ol the mortgage. He as- 
certained that the villages to be mortgaged 
had been reconvoyed by Dhira] Mahto to 
Parsidb Narayan and thatj^ tho defendants 
wore in possession. He went to tho 
villages and saw the village papers and the 
revenue and the cess receipts. He also saw 
tho sale deed in Parsidh Narayan’s tavour. 
Ho also enquired at the Colleotorate and 
ascertained that there was no atoaohmenti 
on those villages in the Oolieotor's books. 

It is argued that this cannot be true, but 
in the absence of any evidence as to what 
the Colleotoi’s books wuuia snow, there is 
no reason why the evidence should not be 
accepted. It will be remembered that the 
execution case in which tno attaonment 
was first made was dismissed on the 2ith 
February 19 i 5 and no fresh notices were 
^nt to the Oolleotor. 

There seems no reason why after 

dal 0 any notiQQ oi atta 9 hm 0 »t 
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should be found at the Collect 3rato and it 
would be dangerous to reject the evidence 
of Nath Sahai on mere suspicion when 
the appellant himself could have put the 
matter beyond doubt by calling the Gol- 
leotor to produce his books. 

A few other matters of minor import- 
ance or which are not substantiated by 
the evidence were also relied upon by the 
appellant in argument on this part of the 
case. It is pointed out that the plain- 
tiff Rajendra Prasad Sahi and the de- 
fendant Narain Prasad Singh aro relations 
and therefore likely to assist each other 
in a collusive transaction. It is true that 
they are connected by marriage. Rajon- 
dra’s mother and Narain Prasad’s wife are 
sisters, but their husbands belong bo 
entirely ditfeienb families vvhich live in 
different parts of the provinco many 
miles apart. 

It it sufficient to say that it would be in 
the highest degree dangerous to treat with 
suspicion business transactions between 
relations even more nearly connected than 
the parties in the present case or to found 
any presumption ot mala lldes upon such 
slender grounds It is albo said that two 
ot the properties morbagaged to Sham 
Keshwar in iyo6 bad already b^en trans- 
ferred to Utiiraj Mahtun in JLy04, but the 
interest mortgaged was a share in the 
malikhana milkiab inbtrest of the two 
villages, in the one case 4 annas odd, in 
the other case annas odd, whereas the 
property sola to llbira] was 8 annas share 
in each of the same two villages. 

There is nothing to show that the shares 
were the same or evon that the interest 
was the same and no cross-examination 
was directed to the point. Again with 
regard bo Akbarpur a 4 pies share in which 
was mortgaged bo Hankishon Mahto in 
1906, to which reference has been made, 
it IS pointed out that one Nathuni 
bahu had purchased a 9 pies share 
in this village from the Singh defen- 
dants in execution proceedings in lyOd and 
as they had no interest lelt, tho mortgage 
to Harikishen must have been a bogus' 
tiansaotion made in order bo create a ficti- 
tious debt for future purposes but there is 
potbing to show that this was their only 


intorost remaining In toab village. In fact 
what evidence there is points the other 
way as it appears from the judgment in 
Dhiraj Mahbo’s case that the family had 
an 8 annas share in Akbarpur still in 
their possession in 1906. 

On the whole although there are cir- 
cumstances which give rise to a certain 
amount of suspicion they are nob in m y 
opinion of sufficient weight to entitle us to 
discard the whole of the evidence as bo the 
payment of the debts to the defendants ’ 
oroditois out of the mortgage money retain- 
ed for that purpose by the plainbitts. “ If 
these cioditors were paid oh it may be 
said to conciudo the matter, and for the 
reasons already given 1 im nob prepared 
to diher from blie conclusions of fact 
arrived at by the learned Judge who saw 
tho witnesses and accepted their evidence. 

The last point taken before us was 
that the suit being one for a declaration 
only, no relief should be granted as the 
plaintiffs had not sought to enforce their 
mortgage and the piovision bo S. of the 
bpecifac Relief Act was a bar bo such a 
ciauu. This point was not seriously press- 
ed and the short answer to it is that a 
suit brought under Order vT, rule 63 of 
the Civil Troceduie Code is a special re- 
medy granted in special oircum^banoes and 
is not goveinod by t.ho proviso bo 8. 42 of 
the Specific Relief Act. 

In my opinion this appeal should be 
dismissed with costs. 

Foster J. : — ■! agree. 

Appeal dismissed. 
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Jwala Prasad, J. 

Jagdhaii Bai and others — Decree -Jaol- 
ders-n ppellanbs 

V. 

Langat Gope and others -Auotion-pur- 
obase r - K espoD d en bs. 

Mis. A. Nos. 112 and U4 of 1921, 
decided on Ifth Febtuary, 1922. 



1923 


JAUDUARl BAI V. LANGAX GOFB (Jwftla Prasad, J.) 


Bengal Tmancy AcU S. no ii)^Applicattm 
under f may be oral and may bo made to the Nazir 
but musi be bejore tenure is blocked down to pur^ 
c/taser— Bona fldea need 7iot be gone into — Otytl 
P. C ^0. a 1 , U. b9 does not apply. 


An application under S. 170 (2; of tlio Beagd.1 
Tenaney Act, for rolaase of the tenure ou the 
ground that the decree has been satisfied may be 
made orally and to the Officer conduoting the sale 
and the holding should bo released iroiu a ttaoh* 
ment and the Court need not go into the oonn 
Jules of the application 


Bub the apphoation must be m >de before the 
holding IS knocked down to the purohagor. When 
the applioibion waa made alter the sales had 
taken place and the bid waa accepted by the Court 
Iwlil that the sales oou>d nob be set aside Held 
further that O. ^ , R. cd ot the Civil P 0 does 
not apply to such oases. [P. o74, Cs. i & 2 J 


T. N. Scbhay and Anund Prasad — for 
Appollaats. 

L. N. Szngh and /?, B, Saran -for Res- 
pondents. 

Jwaia Prasad, J. -Ihese second ap- 
peals arise out of sales held in execution of 
rent decrees obtained ly the deoree- 
holders-appellants. The sales were held on 
the yth of August, 192d. The case of the 
decree-holders is that before the sales wo to 
held their pleader told the Naztr not to 
bold the sales inasmuch as potitioos of 
satisfaction of the decrees were going to 
be filed and the Nazir assured him that 
the sales would not bo held. At that time, 
it IS said, the presiding officer was iu his 
obambei and consequently the applications 
were filed after he came out of his cham- 
ber. The Nazir was examined in this 
case and he stated that no doubt the plea- 
der of the decree-holders told him not bo 
hold the sales but at that time the sales 
had already taken place. 

We find in the order-sheet two orders of 
the 9tb ot August, namely, Nos. 3 and 4. 
In Or^er No. 3 tihe Court recorded the 
following order : 

“ Sale held and tbo property pur- 
chased by Jagdip Singh other than 
the decree* holder for Ks. 21, Ear- 
nest money deposited, The balance of 
the purohasp-money to be d^sited 


Patna 673 

within 15 <lays. Put up on 26th August, 
1920, for further orders." 

Order No. 4 runs as follows : — 

“ Afterwards the decree- bolder filed a 
petition certifying full satisfaction of the 
decretal money. Pub up in the presence 
of the pleadois,** 

On the lOfch Aagiist the aiiction-pur- 
obaser filed a petition opposing the petition 
of satisfaction filed by the decree- holders. 
This also was ordered to bo put up in the 
presence of the pleaders conoorned. 

Onthelith August the decree-holders 
filed a petition stating that the sales were 
held after a petition of satisfaction had 
been filed, and prayed that tho sales may 
nob be accepted, in view of the ditierenca 
between the parties as to when the petition 
of satisfaction was tiled by the decree-hold- 
ors and as to whether there was a real bona 
fids petition of satisfaction, the Courff took 
evidence on behalf of both the parties in 
support of their respective case. 

On the 7th Sepbomber, the Munsif held 
that the petitions of satisfaction weie not 
bjiia Me and that the decrees were, as a 
matter of fact, not satisfied. In his view 
lb did nob matter whether the petitions of 
satisfaction were tiled before or after the 
sales had taken place, inasmuch as the inti- 
mation to the Nazir not to hold the sales 
was nob valid under Order XXI, rule 69 
which raquiros that a sale held within tne 
precincts of the Court house shall not oe 
adjourned without the leave of the Court, 
and the Nazir who was conducting tuc 
sales had no right to adjourn the sales. 

On appeal by the decree-holders the 
learned Subordinate Judge differed from 
the view of the MunsiE that the petition of 
the decree-holders was not fit to be enter- 
tained inasmuch as the petitions of satisfao-' 
tion were not bona tide. He was of opinion 
that it was not the business of the Court to 
make any enquiry as to whether the pay- 
ments had actually been made to the deoiee- 
hoiders or not, or whether the petitions of 
satisfaction tiled by the decree- holders were 
mata fide^ or bogus. According to him 
after a petition of sat iaf action is filed by the 
decree-holder, whether bona Me or 
mala Me, the sale ^ould not take placer 
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In bis view he is supported by the ease 
cited by him in Balder Mirza v. Kailash 
Narain Dar (ij. 

The learned Suboidinate Judge is also 
supported in his view by S. i70 of the 
Bengal Tenancy Act though he does not 
expressly refer to it. This section seems to 
have been lost sight of by the Munsif for 
he does not refer to it in his judgment. 
Olause 2 of that section clearly provides 
for a decree-holder to make an application 
tor a leiease of the tenure or holding on 
the ground that the decree has been sabis- 
ned out of Court. Upon such an applica- 
tion the tenure or holding shall bo releas- 
ed from attachment provided the applica- 
tion IS made botore the tenure or holding 
is knocked down to the purchaser. Under 
that section no enquiry is needed as to 
whether the application is bona fide or not. 

The only condition laid down is that 
the application should have been made be- 
fore the tenure or holding is knocked down 
to tko auction-purchaser. The evidence 
of the Nazir was that the decree-holders’ 
pleader asked him not to hold the sales 
after the sales bad taken place. The orders 
Nos. 3 and 4 in the order-sheet of the 
Munsif ruierred to above clearly show 
that the decree- holders’ petition oerbilying 
full satisfaction of the decretal money was 
mane after the sales were held and tbe 
property was purchased by the auction- 
purchaser and earnest money was deposit- 
ed. 

In Order No. 3 the Court, therefore, 
had already accepted the sale. i ho peti- 
tion bled by the decree- holders was, there- 
fore, a little too late. None of the Courts 
has come to a definite hading as to 
whether the verbal intimation to the 
Bazir Was made before or after the sales 
had actually taken place. The parties 
were at variance on this point. If it 
were held that the intimation was given 
to the Isazir of full satisfaction ot the 
decrees and therefore not to hold the 
Bales, perhaps the Bazir would not have 
been ]ustitied to persist in knocking down 
the holdings in question, for S. 170 of the 
Bengal Tenancy Act does not require 
either a written application or that an ap* 
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plication for release of the tenure or hold-! 
ing, on the ground that the decree has' 
already been satisfied out of Court, ^should 
be made to the Court and not to the 
Officer conducting the sale. 

I do nob agree with the view of the 
(Courts below that Order XXI, rule 69 bad 
any application to the present case if in fact 
the intimation of satisfaction of the decree 
was given to the Nazir before the sales had 
taken place, regard being had to the fact 
that the presiding officer of the Court was 
in Chamber and it was almost physically 
impossible to make the application, to tho 
Court, though, as the Munsif says, there 
was nothing to prevent the decree-holders’ 
pleader coming into his Chamber ; but that 
would have been an unusual thing and the 
deoreo-bolders’ pleader might or might not 
have liked to go into the Chamber. Had 
the matter rested there, I would have con- 
sidered it to be a case of illegal sale in 
contravention of S. 170, Clause (2) of the 
Bengal Tenancy Act, but it appears from 
the orders referred to above that the appli- 
cation by the decree-holder certifying full 
satisfaction of the decrees was made to the 
Court aftei the Court had accepted the 
sales.’ 

Piesumably the order accepting the sales 
was signed when the presiding officer came 
out of his Chamber and sat on his Ijias^ in 
the absence of any proof that Order No. 3 
was signed by the presiding Officer in his 
Chamber. In this view, the application of 
the decree- holders was made after the sales 
had taken xilaoe and the bid was accepted 
by the Court fnot only by the Naztr}^ and 
therefore the sales cannot be set aside on 
account of the application made by the 
decree-holders for the release of the tenure 
or holding on the ground that the decrees 
wore satisfied out of Court. 

When the case was first arguejl before 
us there was a talk of compromise, and 
the Vakil on behalf of tho decree-holders 
offered to pay 5 per cent, of the purchase- 
money as compensation to the purchaser. 
The compromise, however, ultimately failed 
and the case had, therefore, to be heard 
again. 

Considering that the case was 
a hard one I was myself ^inclined 
to think that this was a fit ' case to 
be compromised. At that lipe m;r 
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aiUjeation ms not drawn to S. 170. Bonsai 
Tenancy Act, and in fact neibhor thi 
C3ourb£/ below nor the learn p'd Vakils appaa**- 
ing on behalf of the parties In this case 
drew my attention to that section. On a 
fuller consideration of the case, T hoM that 
S. 170, Bancjal Tenancy Act, bars the 
application of the dpcree-holders bo have 
the sales sot aside. In fact, no prop'*T 
application for having* the sales set aside 
Was made under Order XXt, rule 90 of the 
Code of Civil Procedure on the ground of 
irregularity in publishing or ooniluoting the 
sales. The application of the nth of 
Auhusb was an application for satisfaction 
of the decree. The aoplioation of the 1 1th 
August was an application asking ths OotiH 
nob to accept the sales Ohviotslv, the 
deoree-holdars treated tha sales as being 
Wholly without jurisdiction. 

It appears to me that second appeals in 
this case from the order of the Hourt 
below are incompetent The learned Vakil 
on behalf of the appellants asked me to 
convert the appeals into applications for 
revision. Even if his request is acceded 
to, it has already been shown that there is 
no want of jurisdiction or any illegality or 
irregularity in the order of the Oout below 
and consequently this Court will not have 
power to revise tha order of tho Court 
below. 

Th^‘ result is that the appeals are dis- 
missed. In view of the oiroumsbanees of 
the case I would make no order as to costs. 

Appeali^ dismissed. 
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CouTrs ivn TI 

0 

Mt, —Dafendant \ppdHnt 

V. 

Bakhi yfakton and another — Plaintiffs- 

Roepondents. 

• 

A. Nos. ?197 to 999 of 1991 . decided on 
13th June, 1999, against the appellate 
decree of the Offs Tt. J., Shahabad, dated 
90th November, 1020, 

divilP.C., 0. 9, 'R 9 — Vnfft suit for com' 
puh(yriiiregistr<ttioA — Rccnd suit for possession^ * 110 f 
barred. 


Where the cause o! aobioa in She 3cat suit wsm 
the refusal of the Oefendan to regiatef the docu- 
ment eiceoated in favour of the plaintiQ and the 
cause of aofclon in the latter suit was the order 
nassed the Oriminal Oourt uu ler 9. of the 
Oode of Oriraiaal Procedure. 

Held, that there beinsf nj cause of action in the 
plaintiff in the previous suit to ask for possession 
of tha disputed land tha latter suit is not batted. 

TP. 576. 0.,3.3 

SivMhwar Dayad for Q, G. Pal — for 
Appellant. 

Kailashpafi — for Respondents. 

Das, J. -The only question in these 
appeals is whether the suits out of which 
bhes^ analogous appeals arise fall within 
the misohifif contemplated by O. 9, R. 9 
of the Civil Procedure Code. The learned 
Subordinate Tudge in the appellate Court 
has answered the question in the negative. 
In my opinion the view taken by the learn- 
ed Subordinate Judge is right and ought 
to prevail. 

Now O. 9, R. 9, C. P C , requirifs that 
every suit shall include the whole of the 
claim arising from tho one and the same 
cause of action and nob that every suit 
shall include every claim and every cause 
of action which the plaintiff may have 
against the defendant. Consequently if 
the cause of action in the subsequent suit 
is different from that in the first suit, the 
subsequent suit is nob ba^'rad. The whole 
question for our investigation, therefore, is 
whether the cause of action in the sub- 
sequent suits is the same as that in the 
first suits. 

Now the cause of action in the first 
suits was the refusal of Mussammat Sonpi, 
the defendant in the action, to register the 
documents which she had executed in 
fa,vnnr of the plaintiffs ; that was the plain- 
tiffs’ cause of action in tlie first mentioned 
suite. The cause of action in the present 
suits is the order passed by the Criminal 
Ponrt under’ S. 146 of the Code of Criminal 
Procedure 

In my opinion, it is impossible to say 
that there was any cause of action which 
was in the plaintiffs in the previous suits 
to ask for possession of the disputed land. 
4n the first place, since we must accept the 
allegation made by the plaintiffs in the 
plaint to be correct, the plaintiffs were not 
entitled to ^ask for tiossession of the 
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disputed land at the time when they insti- 
tuted their suits for compal*5ory registration 
of the Behan deeds. In the second place, 
the order by the Criminal Court under 
S. 146 of the Code of Criminal Procedure 
clearly gave the plaintiffs a fresh cause of 
action. 

In my opinion, it is impossible to ^ay 
that the cause of action in the present suits 
is the Same as that in the first mentioned 
suits 

I would dismiss these appeals with costs. 

Coutts, J.— I agree. 

Appeals dismissed, 

A. I R 1923 Patna 576. 

Dawson Millf^k, C. .T., and 
Kulwant Sahay, J. 

Kaniz Zohra Plaintifif- Appellant 

V. 

^uztaha Husain and ■ n^thsr — 
Defendants. Rf^spondents. 

S A. No. of decided on ’9th 

June, 99*^, aaainst a decision of Dt. J., 
Bhagalpur, dated 7th Fobrnary, 

Mahomedan LaW'^Waq' — SajjadanasihTn — 
Females cannot be aajjad^naghiaa and minor 
cannot he appointed as rautawalli. 

No woman iw qualified to become a sajjoda- 
nashin wbioge office involves tbe performance of re- 
ligiouB and epiritual duties, not only tboao of 
pirimuridt but those of r ading the ^ itehn and 
offering prayers and incense in a xdace of public 
worship I ’19) M W N cm Diat.; Mad. 95 and 
4 M. H. a Foil rp. *^79, 0 9.] 

Where the sucocaaion i.a not by inheritance but 
by appointment or selection a minor cannot be 
appointed as muttawalU [P. 69p, 0. 1 ] 

Sultan Ah*ffad, \V B. Akhari and Sttl- 
tanuddin Hussain —for Appellant, 

Bason Imam and S. V. T ahir — for 
Respondents. 

Dawson Miller. C. J.— This is an 
app-^al on behalf of the plaintiff from a 
d'cimon of the District Judge of Bhagalpur 
affirming a decision of the Subordinate 
Judge dismissing the suit. 

Bibi Kauiz Zohra, the plaintiff in the suit, 
is the daughtor of the late Salved Tjteha 
Husain who died in the year 1913 leaving 
as his heirs }i|s widow and the plaintiff and 
a younger daughter. During his life-time 
the plaintiff’s father and uncle were the* 


joint mniwalli* of certain wakf property 
dedicated to the maintenance of a mosque 
and Iraamhara and a duraah or shrine of 
a saint situated in the town of Bhagalnur. 
At the time of her father’s death thn plain- 
tiff Was about einht v^ars old. She claims 
that che succeeded hv inheritance to a half 
share in the mxnageroent of the ^>'akf pro* 
pertv or, in the alternative, that she is 
entitled to share jointlv in the manage- 
ment with her uncle Salved Muztaba 
Husain, the first defendant in the suit. 

She further claimed that if she did not 
succeed hv inhertanee she was in fact np- 
pointed hv her relstien*? and the assembled 
oondregatinn after hef father’s death. 
She instituted the present suit in the vear 
1919 whilst sbill a minor snino through 
her mother as next friend to esta* 
blish her right to » ofiare in the mut*oah 
lUhio of the endowed prop^r*-v. The 
defendants in the suit are her uncle and 
her vounger sister The former alone filed 
a written stqtement and contested the 
plaintiff’s c^aim 

The endowment !« sn old nne. Tt is 
proved to have been in existence at the 
beginning of the la^^t centnrv end its nriein 
IS pronahlv of much esriior date There 
was at ono time a kha'^Tcnk or monastery 
attached to it and it is found by both the 
trial ^ourt and the first appellate '^ourt 
that there has all along been attached to 
the institution a saji dnna^hin and that 
this office still exists. Tt is further found 
that the mana»^eraent or mut^oalli^h^v of 
the trust property goes with the office of 
saiiadnna<thin. The nualifications of the 
two offices are different. 

The sajjndana^hin is a priestly office 
involving the performance of spiritual and 
religious duties which it is admitted cannot, 
according to Muhammadan law, ho perform- 
ed by a woman. The functions of a muU 
toalU are pu»'elv secular involving the 
manag^'raent of the trust property and a 
woman is not disoualified by rpason of her 
sox from performing the duties of a •mnt^ 
wain as such. 

The devolution of the office of mutwnlli 
depends in the first instance upon 
the provisions of the walcfn^ ma, or 
tru®t deed, but in the present case the 
wak/nanta has not been produced in 
evidence and probably'^no longer exists. 
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In its absence the order of suooession must 
be determined according feo the usage pro- 
ved to have prevailed with regard to the 
endowment in question. 

It is found that the usual course for 
appointin?? the muiwalli was that after the 
death of an incumbent a relation of the late 
mutwalU was chosen by the other relations 
and the well-wishers of the w^Jef after 
consultation with resnectable neighbours 
and gentlemen of neighbourhood and also, if 
necessary, by the advice of saija^anashinn 
or mutwalU<i of other wakf properties and 
that in any particular case either the 
whdla of this procedure or a part of it only 
might have been carried out ; that these 
were the usual guiding principles in choos- 
ing the successor. 

• It would appear therefore that the devo- 
lution was not strictly according to the rules 
of heredity hut was hv election out of a 
limi*‘ed class and the office could only he 
held by one qualified to act as 
naxhin. The plaintiff claimed to have 
been elected bv the relations after consulta- 
tion in the manner described above. 

The Subordinate Judge before whom the 
case came for trial was of opinion that the 
plaintiff had failed to make out that she had 
been elected. 

The District Judge on appeal took a 
different viow upon this part of the case. 
He was of opinion that the plaintiff had 
sufficiently made out her case that she was 
in fact elected as co-mutwalli with her 
uncle Muztaha Husain, but that as she 
was not qualified to perform the office of 
sajiadanashin her election was not valid. 

It was the plaintiff’s case that in the in- 
stitution whh which we are concerned the 
office of sajjadanashin had become extinct 
and bad ceased to exist manv vears ago 
before the time of her grandfather who 
was the mutwalU of the waJef property, 
and the main contention in both the lower 
Courts centred round this issue, The Judge 
of thfe trial Court in his judgment says* 

“ There is no dispute that the plaintiff 
cannot he a xa^jadanaxhin, hut her case 
is that this office has become pxtinct since 
the time of Irti^a Husain and he with his 
successors has been in possession in 
the capacity of a mutwalU '* only.** 
1998’ P-78 


The learned District Judge on apppal 
also expressed the matter thus : 

“ It is a common ground of both appal* 
lant and respondents that as Kaniz Zohra 
is a woman she cannot exercise the func- 
tions of a sajjaianashin. If therefore the 
sajj Td^nash^nxhip has nob become extinct, 
then the appellant admittedly has no case. 
I will therefore deal first with this point 
and mv finding upon it will decide the 
appeal.” 

Both Courts found that in fact the 
office of sajjadanaxhin had nob become 
extinct and as a woman was admittedly 
disqualified from performing the functions 
of that office the plaintiff's suit 'must fail. 

In appeal before us it was argued that 
the real issue bad nob been properly under- 
stood by the learned District Judge and 
that although the office of xaijadanashin 
had not become entirely oxtinob the spiri- 
tual duties, as distinct from the pedor- 
manoe of religious ceremonies, no longer 
existed and that the learned District Judge 
had not dealt with this aspect of the case. 
It was argued that the spi’^itual duties of a 
sa^jadavashin were the only office which 
the mutwalU as such was not competent to 
perform and that the mutwnlU or indeed 
any Muhammadan might perform the reli- 
gious duties, that is to say, leading the 
prayers, reading from the Kora^ and per- 
forming the urs and fateha and carrying 
out the other duties required by the 
Mahammadan ritual. 

The learned Counsel for the appellant 
referred to the evidence of the defendant 
himself in which he admitted that there 
was no system of pirimuridi in the family. 
The pir is the spiritual instructor and the 
murid is the disciple or pupil and the 
system referred to is that of giving spiri- 
tual in'^truotion to the disciples. He con- 
tended that the origin of the rule that po 
woman could act as iajj 'danashin was 
based upon the fq,ob that by Muhammadan 
law a woman may not allow her skin to be 
touched bv a man outside the circle of 
her immediate blood relations whereas 
the spiritual instruction known as pm- 
muridi required that the pupils or disci- 
ples should on some occasions kiss the hand 
of th&safjadanashin. authority for this 
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limited disqualification was cited but a 
passage in Maonaghten’s Principles and 
PrecedQDits of Muhammadan Law, 2nd 
Ed., was quoted. The passage is contained 
in a note at p. 343 and reads thus : — 


‘*TKa meaning of the term saffada’' 
na$hin, which is synonymous with Guddeo 
Nisheen is thus given by Mon inski ; Ccn- 
iidms in tapHe ^aoras precAn peranturm 
nliisqne proeitnrus antistas. ThisofTiceris 
frequently confounded with the mutualU^ 
that is, the trustee or superintendent of the 
endowment, although they are quite dis- 
tinct ; the one having charge of the spiri- 
tual, the other of the temporal aiTairs of 
the endowment. The office of trustee may 
be held by a woman, and the diits s may 
be discharged by proxy ; whereas the office 
of superior requires peculiar per'^onal 
qualifications.” 

There is a further passage on p ‘’32 of 
the S&me volume which was also relied 
upon. It is as follows ; — 

“ Females are not competent to assume 
the office of superior of an endowment ; 
and such an act is at variance with the 
usage of the country, because it is the duty 
of the superior to instruct and guide his 
disciples, to teach his scholar*?, and to keep 
their company continually, in private and 
in public, and this cannot be done with 
propriety by a woman, whose duty it is 
to live retired and secluded. 

The learned Counsel argues from this 
that the only obstacle in the waV of a 
woman acting as sajjadanashin is that the 
duties of the office require the incumbent 
to keep company in private and in public 
with his disciples and that as there were 
no disciples in the present case the disqua- 
lifiioatioa did not exist. A pa*^sage was also 
relied upon from the judgment of Abdur 
Rahim, J., in the case of Sujjada Shoh v. 
Shav) Eabit (1) in which the question was 
whether the Court had power to remove 
i sajj^danaahin and appoint some one 
3 ls 0 in the office. In that case the learned 
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Judge speaking of the duties which wore 
actually performed by the incumbent in 
the particular case before him says at 
p. 680 of the report : 

“In short the duties ordinarily attached 
to the office of a s^iiadan^<ihin did not 
appertain to the position which the defen- 
dant and his ancestors have been oocupving. 
All that they had to do was to conduct 
the annual urs and to offer fatf^has at 
tombs, and none of these could be said to 
be functions incapable of being performed 
by other Mahom^^dans As regards main- 
tenance of the daily service at the mosque 
or of the special service in the mosque on 
Fridays or on the occasion of the Hamzan, 
the Kedul-Fatar and the Bakrid, the work 
was capable of being attended to by any 
mutiualli of a mosque.” 

It cannot be supposed, however, that in 
delivering this opinion the learned Judge 
had in mind the question of whether a 
woman could perform the duties to which 
he was reforring. Tbat the duties referred 
could be performed by a muttonlU not 
especially qualified as scifjctdnncishin may 
he conceded, but the opinion of Abdur 
Rahim, J,, above quoted does not touch 
upon the question of sex disqualification. 
No doubt the origin of the rule that a wo- 
man was not qualified to perform the 
functions of a sajjadanashin is based upon 
the consideration that it is unseemly for a 
Muhammadan lady to perform duties 
which bring her in close and intimate 
association with tho general public of the 
opposite sex but there ceems to be no rea- 
son why the disqualification should be 
confined only to those oases in which the 
office requires tbat spiritual instruction 
should be given by a teacher to his disciples. 

Whatever may have been the^ exact 
nature of the objections upon wlaich the 
disqualification of a woman to act as 
fajj&dana§hin was originally based it 
would appear to have become a settled 
rule at the present day that no woman is 
qualified to become a s^^jadanetshin 
whose office involves the performance of 
religious and spiritual duties, not only 
those of pirimurid* but those of reading 
the fat&ha and offering prayers and in- 
cense in a place of public worship. In 
Mujcivctf Ibrdfribibi v, Mufaver Hussain 
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Sheriff (2) it was held that a woman is not 
competent to perform the duties of muja- 
var of a durga which are not of a secular 
nature. In that case the lands had been 
dedicated for the reading of tae fatehat for 
the supply of water, lights, flowers, and 
other things requisite for the service to be 
performed at a durga and for the sup- 
port of those by whom the services should 
be performed. In that case the learned 
Judges stated * 

“ It appears from the evidence that tb© 
office of mujavar entails the discharge of 
daties of a spiritual character, such as read- 
ing the fateha, offering prayers and in- 
cense, etc., which could not conveniently 
be performed by a woman. There is no 
satisfactory evidence that the office has 
ever been held by a woman, except in one 
instance, and that was at a different place, 
and in that case it is admitted there were 
in the family in which the office was he- 
reditary no male members by whom its 
functions could be discharged. 

“ The question as to the competency of 
a female to hold the office was in reference 
to the same endowment considered 
and determined by this Court in the nega- 
tive in Husbain Beehee v. Enssatn Sheriff 
(3j, where a claim was advanced by the 
widow of a deceased in her turn to the 
duties of the office and to obtain posses- 
sion of a share of the endowed property. 
That decision notices the distinction which 
exists between a trusteeship for secular 
purposes, which can be held by a woman, 
and an office entailing religious duties, for 
which a woman is not eligible and rests 
on the authority of Macnaghton (Muham- 
madan Law, 343, Note, and the cases cited 
in the appendix to that work).” 

On referring to Mr. Macnaghten’s Note 
already quoted it will be found that he 
makes no difference between spiritual and 
religious duties, the antithesis being be- 
tween spiritual and temporal duties, the 
latijpr being capable of performance by 
woman and the former not. The autho- 
rity of other text-writers also seems 
opposed to the view that a woman can 


(2) U880) S Mad. 96. 

(8) (1668) 4 Mad. H. a B. 28. 


perform the duties of a sajjadanashin, Mr, 
Syed Ameer Ali, a text- writer of repute, 
states the matter thus; 

“ I he office of mutwalli is an office of 
peisonal trust, and a person who cannot 
discharge the duties of the trust personally 
nor be responsible for their due discharge, 
cannot appoint a deputy. But where the 
mutioalh has to perform religious duties or 
spiritual functions in connection with the 
wakf, which, as regards men, can only be 
performed by a man, a woman cannot be 
appointed to the office. For example, if the 
muiivalU is also the superior of a religious 
establishment, and, as such, has to officiate 
on occasions of religious festivals, a woman 
is precluded by her sex from holding the 
toioliat 

In support of this opinion he relies 
amongst other authorities upon the case, 
already referred to, of Mujawar Ibrambibi 
V. Mujavar Hussain Sheriff (2). fMuham- 
madiin Law, 4th Ed., Vol. I, 443). Sir 
Roland Wilson in his treatise oil Anglo- 
Mubammadan Law, 6th Ed., p. 3^, para. 
331, states the law thus 

female may be the Mutwalli of an 
endowment and so may a non-Muham- 
madan ; but if the endowment be for the 
purpose ol divine worship, neither females 
nor non -Muhammadans are competent to 
hold the office of sajjadanashin or spiri- 
tual superior.” 

Mr. P. R. Ganapathi Ayer, in his book 
on Flindu and Muhammadan Endow- 
ments, 2nd Ed., p. 435, alter pointing 
out that the office of sajjadanashin 
and mutwalli are separate and distinot 
says : 

“The sajjadanashin has charge of the 
spiritual affairs of the endowment, but the 
mutwalli has charge of its temporal affairs 
One consequence of this is that a woman 
may be a mutwalli but cannot be a sajjada- 
nashin, According to the Muhammadan 
law the duties of mutwalli who has not to 
perform religious duties or spiritual func- 
tions may bo discharged by proxy. But the 
office of sajjadanashin requires peculiar 
personal qualifleations and the duties at- 
tached to that office cannot be discharged 
J)y proxy. A woman, therefore, cannot 

be appointed to such office It 

may happen that in some cases the office 
of mutufalli and sajjada are oombio^id 



1923 


680 I^atna Kaniz zohba d. mdztaBa hbbain (Dawson Miller, 0. J.) 


in the same person. Then also a woman 
cannot .be appointed.*’ 

It is found in the present case that the 
mutu alhship appertain'^ to the office of 
sajjadanashin and as that office requiies 
certain personal qualifications which cannot 
be performed by proxy the question does 
not arise in the present case whether a 
female could be appointed ruUtwalli dele- 
gating the performance of religious offices to 
a proxy. This question was considered in the 
case of Mun^avaru Begam Sahiba v. Mir 
Mahapalli Sahib (4) where it was held that 
a religious office can be held by a woman 
under the Muhammadan law unless there 
are duties of a religious nature attached to 
the office which she cannot perform in per- 
son or by deputy. In that caso Abdur 
Rahim, J., remarked : 

“ The rule prohibiting women from be- 
ing appointed to such offices is not confined 
to the office of sajjad ^nashin but there may 
be othe^ offices which she may not bo able 
to perform, for instance, that of an Imam 
in a mosque where she would have to lead 
the congregation." 

The learned Judge was of opinion that 
the prohibition did not ariso from any 
absolute injunction of Muhammadan reli- 
gion or law but from local usages and 
customs. In tbo present case no local 
usage or custom has been proved which 
would entitle a woman to act as sajjadana- 
shin nor was any instance given in which 
a woman had occupied that office in the 
mosque in question. In my opinion tbo 
plaintiff is disqualified by reason of her 
sex from the right to act as pkutioMi of the 
property in suit by reason of the faot that 
the office involves the performance of the 
duties of a iajjadanashin. 

Moreover, there is, I think, another fatal 
objection to the plaintiff’s claim. Although 
a minor might succeed by inheritance to 
the office of mutwalU, a substitute being 
appointed to carry out the duties during his 
minority, it seems to be settled law that 
where the succession is not by inheritance 
but by appointment or selection a minor 
oannot be appointed. Syed Ameer Aii, 
Muhammadan Law, Vol. I, p. 440, says:—. 


“ In the absence of any provision in the 
trust-deed as to the mode of succession, or 
of any evidence of usage, the mutwalli* msuYt 
on bis deathbed, nominate his successor, 
and such nomination will be valid without 
any judicial order. But in order that the 
nomination may be effective it is necessary 
that the person so appointed should be 
adult and possessed of understanding. All 
the authorities arc agreed that a minor 
cannot lawfully be appointed a mutwalli. 
The Fatawai Alamgiri lays down the 
principle thus : — 

" And it is a condition to the validity (of 
the appointment of a mutwalhj that he 
should be adult and possessed of under- 
standing and thus it is stated in the Bharur- 
Raik.” 

“ So also in the Radd-ul-Muhbar. The 
conditions necessary to the validity (of the 
appointment) are puberty [bulugh} and 
understanding (aakti." 

The learned author further points out 
that where the office of mutwMi devolves 
upon a minor by virtue of the provisions of 
a trust-deed, in such a caso the appoint- 
ment will remain in abeyance until 
majority is attained. 

So a^so when the toioliat is hereditary iir 
a family and a minor succeeds, the Kazi 
shall nob remove him but shall appoint 
another to discharge the duties of the office 
during bis minority. Mr. Tyabji’s Principles 
of Muhammadan Law, p. 410, also states 
clearly : 

" Where an infant or person of unsound 
mind is purported bo be appointed as a 
*muiwalh' his appointment is void. Where 
the office of ‘ mutwaU% ’ devolves upon a 
person who is a minor, the Court may 
appoint another ‘ muiwalU ’ to act in his 
place during his minority. ’* 

In the present case the plaintiff's right 
is based not upon succession but ui^on ap- 
pointment and her minority appears bo be 
fatal to the claim. In my opinion this 
appeal should be dismissed with costs. 

Kulwant Sabay» J.— I agree, 

Avpe<kl dismissed. 


( 4 ) (1916) 41 Mad. 10S8=^51 1. 0. 489, 
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Kesho Prasad Stngi/i— Defendant- Appel- 
lant 

V. 

Lakhu Bai and another — Plaintiffs- 
Respondenbs. 

A. No. 397 of 192L, decided on llbh 
July, 1923, against the appellate decree of 
the Db. J., Sbahabad, dated 24:bh July, 1920. 

Stitts Valuiihon AU^ S. 11 — Objection to jurtbUic- 
ti<m not taKen m Courts below — No prejudice pro\- 
ed — Decree is valid. 

Where no objection aa regarda the valuation or 
jarisaiotion of the Oourb was taken by the defen- 
dant either m the trial Court or in the Oourb of ap- 
peal below and the objection was taken for the 
first time m the High Oourb by the Stamp Reporter 
and nothing had been shown by the defendant that 
iho under-valuation of the suit and of the appeal 
Tib the District Judge in any way prejudicially 
alleoted the disposal of the amt or of the appeal 
on lbs merits 

Hcldf that having regard to S. 11 there being 
no proof of prejudioe, the objection cannot 
be entertained that the decree of the District 
Judge is null and void for want of jucisdiotion 
■ 9 All. 91 and 3i Oal. 6B9, Disb 

[P. 6bb, 0, 2 . L\ 584, C. IJ 

N. N, Sinha aad Bhuvaneshwar Prasad 
Singh— iot Appellant. 

Stva Sharan Lai — for Respondents. 

Rulwant Sahay, J.— This is an ap- 
peal by the defendant against the decree 
of the District Judge of Shahabad, revers- 
ing a decree of the Subordinate Judge of 
that place and decreeing the suit with 
costs. The facts of the case are shortly 
these. 

The defendant is the proprietor of 
Mauza Isarpur, Tauzi No. 888 m the Dis- 
trict of Shahabad. In this Mauza the 
plaintiffs had a holding of 8B bighas 19 
dhars of land which according to survey 
measurement, oame to 20 ‘23 acres in area. 
In the year lb99 the predeoessor-in-inter- 
est of the defendant brought Rent Suit 
No. of 1899 for recovery of arrears of 
rent for the year 1806. On the 26bh 
September j 899i a decree for rent was 
passed in that suit and in execution of 
deoraa the plaintiffs’ residential bouse was 
sold and purchased by the decree-holder on 
the 4th of February 19/3. 

Subsequently the holding of the 
plaintiffs was sold in execution of tho 
same jieoree on the 2nd of February 
1914, and was purchased by the 
decree-holder himself. Objections were 


subsequeotly made to the delivery of 
possession to the decree-holder auction- 
purchaser on the ground that the execu- 
tion was time- barred and that the decree 
itself was fraudulently obtained. 

These objections were disallowed and 
the decree- holder was put in possession of 
the properties in suit. The present suit 
was brought by the plaintiffs for a declara- 
tion that the decree dated the 26th Sep- 
tember, 1899, was obtained fraudulently 
and surreptitiously without the knowledge 
and information of the plaintiffs, that the 
proceedings in execution of the said decree 
were taken secretly in collusion or concert 
with the Court peons and by suppression 
of all the processes and that the auction 
sale in execution of the decree was illegal 
and invalid on the ground of these irregu- 
larities and also on the ground that the 
price fetched at the sale was grossly inade- 
quate causing substantial loss to the plain- 
tiff's. 

The plaintiffs tuerefore prayed for a 
declaration that the decree and the sale 
were not legally binding on them, that the 
sales held on the 4th of February 1913 and 
on the 2nd of February, 1914, were al- 
together inoperative and the defendant 
had not and could not in law acquire any 
right under the sales. The suit was origi- 
nally valued at Rs. 5,509 which was the 
valuation of the house and the holding as 
fixed by tho plaintiffs. The plaint was 
presented in the Court of the Subordinate 
Judge of Sbahabad, on a Court-fee stamp 
of Bs. 13 on the 3rd of February 1917. On 
the 4th of Februaiy 1917 a report was 
made by the office to the effect that the 
proper Court-fee payable on the plaint was 
ad valorem foe on Rs. 6,200. 

The Subordinate Judge thereupon order- 
ed ad valorem Court-fee to be paid or cause 
to be shown why ad valorem fee should not 
bo paid. Pleaders were heard and the 
Court decided that tho Court-fee payable 
on the plaint was ad valorem on the value 
of the properties which formed the subject- 
matter of the suit. The plaintiffs -there- 
upon filed a petition reducing the valuation 
oi the suit from Rs. 5,500 to Bs. 2,300. 
The Court apparently accepted this valua- 
tion and ordered the deficit Court-fee 
to be paid calculated on the valuation 
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of the suit at Rs. 2,300. This deficit 
Court-fee was made good by the plaintiffs 
on the 1st of May 1917 and the plaint was 
admitted and duly registered. The defend-' 
ant appeared and filed a written statement 
traversing the allegations of the plaintiffs 
as regards the illegalities and irregularities 
in obtaining the decree and in taking the 
execution proceedings. No objection was 
taken as regards the valuation of the suit 
and at the trial no issue was framed as re- 
gards the under-valuation of the suit. 

The learned Subordinate Judge, however, 
dismissed the suit on merits. The plain- 
tiffs, thereupon preferred an appeal before 
the' District Judge of Shahabad. The 
memorandum of appeal was valued at 
Rs. 2,800, which was the valuation fixed in 
the Court below, and Court-fee was paid on 
this valuation upon the memorandum of 
appeal before the District Judge. 

Again no objection was taken by the 
defendant and the appeal was heard on its 
merits and the learned District Judge set 
aside the decree of the Subordinate Judge 
and decreed the suit. Against this decree 
the defendant has preferred this second 
appeal to this Court. 

An objection was taken by the Stamp 
Reporter that the valuation of tb^ suit was 
improperly fixed at Rs. 2,300 that the true 
valuation should have been at Rs. 5,500 as 
alleged by the plaintiffs themselves 
originally in their plaint, and that there- 
fore the Court- fee payable on the memo- 
randum of appeal to this Court as well as 
the Court-iees payable on the plaint and on 
the memorandum of appeal to the District 
Judge ought to have been upon the valua- 
tion of Rs. 6,600. He, therefore, reported 
that there wa^ a deficiency in the Court-fee 
paid on the memorandum of appeal to this 
Court to the extent of Rs. 16b and that 
the plaint and the memo, of appeal to the 
District Judge were also insufficiently 
stamped by Rs. 155 each. 

The matter came for decision before the 
Taxing Officer and he held that the Court- 
fee payable on the memorandum of 
appeal to this Court was ad valorem ‘on 
Rs. 6,600 which was the value of the 
property in dispute and he ordered 


the appellant to pay the deficit Court-fee of 
Rs. 156 w^bich was duly paid by the ap- 
pellant and the appeal registered, As re- 
gards the valuation of the plaint and the 
memo, of appeal to the Lower Court the 
Taxing Officer ordered that the same will 
be considered when the respondents appear- 
ed in the appeal. When the respondents 
entered appearance in this appeal, the 
matter was again brought before the 
Registrar and on the 2nd of December 1921 
he allowed time to the plaintiff respon- 
dents up to the 13th of December to pay 
the deficit Court-fee. 

No objection seems to have been taken 
by the plaintiff-respondents as regards the 
valuation and payment of the deficit Court- 
fees. The respondents, however, did not 
pay the deficit Court- fee as directed by 4}be 
order of the 2nd of December 1921 and on 
the 16th of December 1921 an order was 
made by the Registrar to the effect that 
the question whether the plaint should be 
rejected should be determined by the 
Bench at the time the appeal came on for 
hearing. 

When the appeal came on for hearing 
before us the learned Vakil for the respon- 
dents raised no objection to the valuation, 
but paid the deficit Court-fee of the plaint 
as well as the memorandum of appeal to 
the District Judge. This was accepted and 
the appeal was heard. 

At the hearing of the appeal the learned 
Vakil for the appellant takes the objection 
that the valuation of the suit being now 
determined to be Rs. 5,500 the appeal to 
the District Judge was incompetent ; that 
the decree made by the District Judge was 
without jurisdiction and is void. He relies 
on the Privy Council case of Ledgard v. 
Bull (1) and also upon the case of Baj- 
iakshmi Dassi v. Katyayani L)as$iil2). 

Now there can be no doubt that, having 
regard to the value of the properties form- 
ing the subject-matter of the suit as now 
fixed and accepted by the plaintiff-respon- 
dents, the appeal to the learned 
District Judge was incompetent. The 


(1) (1886) 9 All 191 s=18 I. A. 18|5:4* Sat. 741 
(P. 0.) 

(3) (ISIO) 88 Oal. GB9ffil3 1. 0. 464. 
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appeal again*?^ the decree of fjhe Subordiaata 
Judge lay bo the High Ooarb and nob to 
the Disbriob Court. The question is 
vhebTaer the decree passed by bbe learned 
District Judge can be treated as a nullity. 
S. 99 of the Coda of Civil Prooeduie 
provides. 

No deoreo shall be reversed or siib- 
sbantially varied, nor shall anv case bo 
remanded, in appeal on account of any 
tnisjoinder of parties or causes of action or 
any error, defect or irregularity in any 
procsedings in the suit, not affecting the 
merits of the case or the jurisdiction of the 
CJourb.” 

Here the jurisdiction of the Court of 
appeal below is affected by the alteration 
of the value of the suit. S. 11 of the Suits 
Valuation Act, however, provides that 

“ Notwithstanding anything in section 
99 of the Code of Civil Procedure an ob- 
jection that by the over- valuation or under- 
valuation of a suit or appeal a Court of 
’ ffrst instance or Lower Appellate Court 
which had nob jurisdiction with^ respect to 
the suit or appeal exercised jurisdiction 
with re'spect thereto shall not be entertain- 
ed by an appellate Court unless 

(a) the objection was taken in the Court 
of first instance at or before the hearing at 
which issues were framed and recorded or 
in the Lower Appellate Court in the 
memorandum of appeal to the Court ; or, 

f5) the appellate Court is satisfied for 
reasons to be recorded by it in writing 
that the suit or appeal was over-valued 
or under-valued and that the over- valua- 
tion or under- valuation thereof has pre- 
judicially affected the disposal of the suit 
or appeal on its merits”. 

Sub' section 2 of Section 11 of the Suits* 
Valuation Act provides 

“If the objection was taken in the 
manner mentioned in clause (a) of Sub- 
section fl) but the appellate Court is not 
satisfied as bo both the matter mentioned 
in clause (b) of that sub-section and has 
before it the ‘materials necessary for the 
determination of the other grounds of 
appeal •to itself, it shall dispose of the 
appeal as if there bad been no defect 
of jurisdiction in the Court of first 


instance or Low-ir AppelHto Conrb.” 

Now, as I have indio\til abov i, no oh- 
jootion as regards the valuation or jurisdio- 
tion of the Court was taken by the defend- 
ant either in the trial Couth or in the 
Court of appeal below. The objection was 
taken for the first time in this Court by 
the Stamp Reporter. Moreover, nothing 
has been showp by the defendant-appellant 
before us that the under-vahiation of the 
suit and of the anpsal to the Disbriob Judge 
has in any wav preludioiallv affeoted this 
disposal of the suit or of the appeal on its 
merits. 

In the case of v Bull fl) objec- 

tion' as regards the jurisdiction of the Court 
was taken from the very beginning. It 
was taken before the Subordinate Judge 
and again before the District Judge and it 
was reiterated in the High Courfc, and their 
Lordships of the Privy Council referred to 
this matter and bo the fact that the de- 
fendant in that case bad done nothing to 
waive that objection since it was coated 
in the written statf^ment in answer to the 
plaint and held that the Court had no 
inrisdictinn to try the suit 

Tn the case of Bajlnleshmi Da^ai v. 
^atvatnni Baan f^) a decree was filed in 
evidence by one of the parties to the suit 
which was ohjectod bo by the other party 
on the ground of its being a nullity for the 
reason that it was pascipd by a Court which 
had no jurisdiction to pass it. Their Lord- 
ships in that case held that the decree was 
fraudulently obtained on a deliberate under- 
valuation of the subiect-matter of the suit 
and that the Court which passnd the decree 
had no jurisdiction to pass it and, th-^re- 
fore, it was a nullitv and could not be used 
in evidence again'it th« other party who 
was not a party to that decree. As to 
what the effect of that decree would have 
been between that parties to the decree 
their T.ordships expressed no opinion. 

On page 668 of the report their Lord- 
ships observed : — 

** We are not called upon to consider 
wbat the effect of such lack of 
jurisdiction would bo upon the decree in 
so far as the parties thereto were 
concerned. It is manifest that so far 
as* a stranger to the decree is con- 
cerned, he can obviously ask for a 
declaration that the decree is a nullity 
because made by a Court which had 
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no jurisd’obion over the subjeot-matber of 
the litigation.” 

The provision*? of S. 11 of the Suits 
Valuation Aot wore nob' considered in the 
case of Uojlahhmi v. Katvayani 

Da<in and the oftse of Lsiaatd v. Bull 
M ) was deoided before the enaotmont of 
Suits Valuation Act of 18fW. Having * 
regard to the provisions of S. 11 of tho 
Suits Valuation Act, T am of ^opinion that 
there being no proof of prejudice, the 
objection cannot be entertained that tho 
decree of the learned Districr.Tu^ge is null 
and void for want of jurisdiction. 

As regards the merits it appears that 
before the rent decree of tha 26th of Sep- 
tember, 1899 mentioned above^ Vas pass- 
ed the defendant’s predecessors-in- interest 
had in the year 1 89^ obtained an ex-vdrte 
rent decree for arrears of rent due for a 
prior period. This ox-parte decree was 
subsequently set aside and the suit was 
resbofhd and a fresh rent decree on contest 
was passed in favour of the defendant’s 
predecessordn- interest in the year 1898. 
Execution of this decree was taken out and 
the bolding of the plaintiffs was sold on 
the 17‘th November 1900 and purchased 
by the decree-holder. Possession was deli- 
vered to the decree-holder auction purchas- 
er on the .9?th of Fehruaty 1903. 

Tn tho year 1910 a suit was brought by 
the predecessor-in-interesb of the defen- 
dant against the present plaintiffs for 
possession and mesne profits of the hold- 
ing on the ground that tha plaintiffs b<fcd 
dispossessed the defendant’s predeoessot-in- 
interest from the said holding. Mesne 
profits were claimed for the vear IBJS to 
1S17. This was suit No. 81 of 1910. 
This suit was referred to the arbitration 
of the present defendant. On the 9nd of 
December 1912 tho present defendant as 
an arbitrator made an award to the effect 
that the present plaintiffs should be allow- 
ed to retain possession of the holding on 
payment of a sum of Rs. 1,400 on account 
of arrears of rent and mesne profits and a 
sum of Rs 1 00 on account of costs. 

These two sums were apparently paid 
in due time and the plaintiffs continued 
in possession until they were dispossessed 
as a result of the sale held on the 9nd 
of December 1914 in execution of the 


decree of the 38th of September 1899 as 
mentioned above. 

Two questions have been raised, first as 
to what was the effect of the purchase by 
the predec«ssov-in -interest of the defendant 
of the year 1900 and, secondly, what was 
the effect' of the award of the 2nd of 
December 1912. 

Ik is contended on behalf of the plaintiff, 
respondents that tho effect of the sale of 
the 17th of November 1^00 wa^ bo extin- 
gui‘5h the decree of the 26th of September 
1899 ; and, 50 oondly, that by the award, of 
the 2nd of December 1912, the sum of 
1,400 was fixed to represent all sums on 
account of arrears of rent and mesne profits 
outstanding up to that time and that by 
the payment of Rs. 1,400 nothing remain- 
ed due under the decree of the 26th of 
September I'" 9^. The learned Subordinate 
Judge found these points in favour of the 
defendant and dismissed the suit. 

On appeal the learned District Judge 
has held that bv the sale of tho 17th of 
November 1900 the encumbrance on the 
property under the decree of the 26th of 
September 18'^9 was extinguished. He 
apparently relies on the provisions of S. 101 
of the Transfer of Property Aot, but, 
under that section, the charge will not be 
extinguished if the owner of the charge 
declares by express words or necessary 
implication that it should continue to 
subsist or such continuance would be for 
bis benefit. The learned District Judge 
' has not considered the evidence on this 
point. 

As regards the second point, namely, the 
effect of the award of the 2nd of Decembei 
1912 that also depends upon the evidence 
in the case, which has not been considered 
by the District Judge, 

Under the oiroumstanoes we, in the 
ordinary course, would have remanded the 
case to the District Judge for a finding upon 
thbse two points upon the evidence,* but, 
having regard to the circumstances of the 
case and the Valuatioiiy of the suit as no^ 
fixed, we consider it undesirable to make s 
remand to the District Judge. We 
therefore, think it desirable thak thi^ 
Court should determine these points 
upon a consideration of the evidence 
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(n fihe case under tihe provisions of S. 103 
of fche Civil Procedure Code. 

We, therefore, direct that this appeal do 
stand over for a month. The appellant 
should prepare either a typed or a printed 
copy of all the evidence on the record bear- 
ing on these two points which he wishes 
this Court to consider. He should, within 
a week, give a list of all the documents and 
the evidence which he proposes to print to 
the Vakil for the respondents ; and If the 
'espondents’ Vakil wishes to refer to any 
other document besides those included in 
the appellant’s list he shall give notice 
thereof . bo the appellant’s Vakil within 
thtfee days of his receiving the appellant’s 
list. The appellant will then print the 
papers which the respondents wish bo print. 
The printed or typed copy of the papers 
should be filed by the appellant’s Vakfl in 
this Court on or before the 6hh of August 
1923. 

Foetct, J. — I agree. 

Appeal adjourned. * 


*A I. R. 1923 Patna 585. 

Das ahd Maopherson, JJ. 

Jho^ali Bai land othsrs — Plaintiff s- 
Appeliants 

V. 

Sakhi Bai and others — Defendants- Res- 
pondents. 

A. No 216 of 1920, decided on 2nd July, 
1923, against the decision of Sub. J., 
Shahabad, dated 11th August. 1920. 

Evidence AcU S. S2 (li)~^efUcihgioal tree merelv 
copied by the' dead person* from an^old one' is inad- 
missible. 

Where there was a genealogical 'table'’ in <the 
possession of one T and that was merely copied 
from the^ld pedigree which was in his possession 
and it was not shown who was responsible for the 
old pedigree which was in the possession of T. 

Held, that the genealogical table was not 
admissible in evidence. [P. 586, C. 9 } 

Sultan Ahmedt Yusuf Aeiz Ahmeds P. G. 
Boy and Mahabir Prasad— for Appellants. 

8. M. MulUck^ Kawal Kishore and 
Deoki Prasad Sinha—iox Respondents. 

Da/, J. — The properties in dispute 
iu this litigation are 52 bigbas of kashf 
1923 P— 74 


lands described in Schedules A, B and 0 
of the plaint According to the Plaintiffs, 
these kashi lands belonged to three- bro- 
thers of a joint Mifcakshara family, Bbdla 
Rai, Mahabir Rai and Bihari Rai and upon 
the death of Bhola Rai and Bihari Rai, 
Mahabh Rai, as the cola surviving member 
of the joint Mitakshara family, took 
possession of these lands. The Plaintiffs 
assert that they are the heirs of Mahabir 
Rai and they became entitled to succeed to 
these kasht lands left by Mahabir Rai at 
his death which took place over 30 years 
ago. 

As to the question of delay in enforcing 
their claim, the Plaintiffs say that they 
allowed the properties to remain in the 
possession'of Musst. Lakhpatl Kuer, the 
widow of Bhola Rai and Mussb. Ramloohan 
Kuer, the widow of the predeceased son of 
Bhola Rai and they maintain that bbeir 
cause of action arose on the 1 5th Baisak 
1818, the date of the death of Musst. 
Lakhpati Kuer. * 

The defendants in their written state- 
ment alleged that they were the heirs 
of Mahabir Rai, but In their evidence 
they completely repudiated their oTTn 
written statement and put forward the da «0 
that they were in possession of tKb 1tas%i 
lands in their own rights. They also rely 
upon limitation and adverse possession to 
defeat the Plaintiffs’ claim. It is only 
necessary to add in this connection that 
the record of -rights is completely in favour 
of the defendants. 

The learned Subordinate Judge has 
takqn the view that the oral evidence in 
the case is nob of any value ; and on a 
consideration of the ciroumstanoes, be has 
come to the conclusion that the Plaintiffs 
have not established their case that they 
are the heirs of Mahabir Rai. In this 
Court it was strongly contended on behalf 
of the Plaintiffs bv Mr. Snltan Ahmed that 
upon the finding of the Court below that 
the Defendants have no sort of title to 
these properties, the Court should not 
have required such strict proof of the 
Plaintiffs’ title as it would have been justi- 
fiod in requiring had there been a competi- 
tion between the Plaintiffs and the Defen- 
dants on the question of heirship. With 
this contention I do not agree, Tlie 
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Defendants are In possession of the proper- 
ties, and the reoord-of rights is in their 
favour, and the question of their title does 
not fall to be considered until the Plain- 
tiffs have established their title to the 
properties. The important evidenoe in 
favour of the plaintiffs is the genealogical 
table which has been produced by the 
witnesses Tagdeo Bai. 

In my opinion it is doubtful whether the 
document was properly admitted in eviden- 
oe. The evidenoe upon this point is that of 
Jhubali Bai and Jagdeo Bai. Jhobali Rai, 
the plaintiff says in his evidenoe that the 
genealogical table produced by Jagdeo Rai 
was written by one Thakut Bai who died 
or 98 Years ago. He adds that Thakur 
Bai gave it to Jagdeo Rai saying ’* it would 
be of use in future.” Jagdeo Rai’s evidence 
is that Thakur Rai wrote the genealogy in 
his house in his presence and that it was 
written by him 26 or 27 years ago. He 
admits that there was an old genealogy from 
whiotf'it was copied and be says’tbat the old 
genealogy was worn out and that it no 
longer exists. 

Now the only section under which the 
genealogy could be admitted is S. 39» cl, 5, 
which provides that statements written 
or verbal* made by a person who is dead or 
who cannot be found, or who *has become 
incapable of giving evidence, or whose at- 
tendance cannot be procured without an 
amount of delay or expense which under the 
ciroumstanoes of the case appears to the 
Court unreasonable, are themselves relevant 
facts when the statement relates to the 
existence of any relationship by blood, 
marriage, or adoption between persons as 
to whose relationship by biood, marriage 
or adoption the person making the state- 
ment has special means of knowledge, and 
when the statement was made before the 
question in dispute was raised, 

It will be noticed that the section re- 
quires that it must be shown that the 
statements contained in the pedigree were 
mflbde bv a person who had special means of 
knowledge of the relationship to which the 
statements relate. Now whose statement 
is contained in the genealogtoai table? Not 
the statement of Thakur Rai, for it is 
admitted by Jugdeo Rai that Thakur 


Rai merely copied the statements from an 
old genealogical table which was in his 
possession and which is no longer iij exisb- 
enoe. 

In my opinion, before the pedigree 
could be admitted in evidenoe, the Plain- 
tiffs should have shown who was respon- 
sible for the old genealogical table. The 
evidenoe mighb indeed be hearsay, but 
where the witness is stating from hearsay, 
he must show that his knowledge comes 
from a person whose statements are admis- 
sible under S. 32 of the Act. In this case 
it is not shown by the Plaintiffs that the 
statements contained in the genealogical 
table are the statements of any person 
whose statements are admissible in evi- 
denoe under S. 82 of the Act. If it were 
the case of the Plaintiffs that Thakur Bai 
wrote out the whole genealogical table 
from bis own knowledge as to the relation- 
ship of the different parties, the document 
would undoubtedly be admissible in evi- 
dence under S. 82, cl. 5 of the Act ; but 
that is not the case of the Plaintiffs. 

The case of the plaintiffs, on the other 
hand, is that there was an old genealogical 
table in the possession of Thakur Rai and 
that Thakur Rai merely copied from the 
old pedigree whiob was in his possession. 
Since it is not shown who was responsible 
for the old pedigree which was in possession 
of Thakur Rai, T very much doubt whether 
the genealogical table was properly admit- 
ted in evidence. 

But I do not desire bo decide this case 
on this narrow ground. In mv opinion 
the learned Subordinate Judge was right 
in not relying upon the genealogical table. 
The learned Subordinate Judge in his 
judgment says that the document was 
produced at a very late stage. 

In this Court it was argued that the 
learned Subordinate Judge shoulcf have 
made a distinction between a document 
which is produced by a party and a docu- 
ment which is produced by a witness and 
that since this document was produce<j nob 
by a party but by a witness, he should have 
come to the conclusion that no question 
arose as to its late production. 

In order to determine this question it is 
necessary to see whether Jagdeo Rai 
is in fact a witness or a party. In 
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my opinion fcbo evidence of Jagdeo Bai 
establishes that he is a partisan witness and 
not an independent witness ; for instance, 
he supports the case of the plamtififs that 
Bharosa Bai got possession of these lands 
after Mahabir's death and that the ladies 
asked Bharosa Rai to be allowed to enjoy 
the produce and that Bharosa Bai agreed 
to this. Now Jhobali Rai undoubtedly 
made himself responsible for this portion of 
the case, but he admitted that no one was 
present when ho and Bharosa gave the 
lands to the Musammats for their mainten- 
ance. 

• 

In order then to see whether Jagdeo Rai 
should be accepted as a witness of truth, it 
is necessary to consider whether it is 
possible to accept that part of his evidence 
in which he gives support to the plaintiffs 
in regard to their case that the ladies were 
in possession of the disputed lands with the 
permission of the plaintifis. In my opinion 
It IS only necessary to state the facts to 
reject it entirely. The plaintiffs were, 
neither of them, in affluent oiroumstanoes. 
Jhobali Rai, one of the plaintiffs, states 
that he had only about 14 bighas of 
land in his possession which he inherited 
from Chaturi. 

It appears that Bharosa , had about 15 
bighas ot kaskt lands. Now the properties 
in dispute in this litigation are kasht lands 
having an area of 58 bighas. It is impos- 
sible to accept the case that these two 
persons, each having between 12 to 15 
bighas of kasht lands, should have consented 
to the ladies holding possession of no less 
than 52 bighas of kashi lands for their 
maintenance. Now if this portion of the 
case IS rejected, it is impossible to resist 
the conclusion that Jagdeo Rai is a partisan 
witness. In other words, he is really in 
the position of a party and not in the posi- 
tion of a witness. 

That being so, there is no explanation 
yjhy the pedigree should have bean pro- 
duced at a late stage of the case. Mr. Sultan 
Ahmed on .behalf of the Appellants has 
argued before us that the pedigree has 
received strong corroboration from some 
admitted oiroumstanoes m the oase ; for 
mst&noa, he relies upon the fact that the 
pedigree shows that Uma Rauivvas the 


father of Bhola Bai, Behari Rai and 
Mahabir Rai. That may be so. Nobody 
disputes that the pedigree is correct in 
certain matters; but the question is whe- 
ther the pedigree ought to be accepted as a 
genuine document in so far as it shows 
that the Plaintiffs are the heirs oi Mahabir 
Rai. Mr. Sultan Ahmed also relies upon 
Kx. 4, the batwara kkasra, which 
shows that Plot No. 1220 was the hhand 
of Mahabir Rai, Bhorosa Bai and Sarabjit 
Rai. In my opinion it is quite impossible 
to found an argument upon Ex. 4 for it 
may well be that Mahabir Bai, Bharosa 
Bai and Sarabjit Rai were oo-sharers and 
not members of the same family. 

On the whole I agree with the learned 
Subordinate Judge that the pedigree is not 
a reliable document and should not be ac- 
cepted. 

The question really is a short one and 
it is this— Why have the plaintiffs delayed 
in putting forward their case for oyer 30 
years ? Their only answer is that they al- 
lowed the ladies to appropriate the profits 
arising out of these lands. For myself I am 
unable to accept the explanation. 1 have 
shown that neither of the Plaintiffs was in 
affluent oircamstanoes, and it is imposstblo 
bo accept the explanation 'that they allowed 
the ladies to remain in possession of the 
lands to which they were entitled by right 
of inheritance. 

It follows therefore that the basis of 
their claim must be scrutinized with care. 
Their evidence is unconvincing and the 
genealogical table upon which they rely is 
unacceptable. That being so, it is quite 
impossible to say that the conclusion at 
which the learned Subordinate Judge has 
arrived is incorrect. 

I would accordingly dismiss this appeal 
with costs. 

Maepherson, J.— •! agree. 

Appeal dimmed. 



688 PathA LAKHPAT GOPE », EMPEROK (Kulwant Sahay, J.) 


A. I. R. 1923 Patna 588 

Kulwant Sahay, J. 

Lakhpat Gope and others -First Party — 
Petitioners 

V. 

Emperor— Opposite Party— Respondent. 

Criminal Rev. No. 82 of 1923, decided 
on i4th Mareh, ^923. 

Criminal Pro, Code^ Ss. 146, 439 — General re- 
marks that estdenoe u unrc\vahU ts not a proper 
disposal and the order ts revtsable. 

The geaerad remark m an order; under 3. 146 , 
Oriminal Procedure Oode, that the oral evidence is 
not reliable, without referring bo it and 'without 
giving any reason, ia not a disposal of the evidence 
upon the record, it amounts to a refusal to exercise 
the jurisdiction vested in a Magistrate by la'W and 
ia remediable by the High Court in revision 
and 67 I. 0. 169 Foil. A I. R. Pat. 178. 

[P. 688, 0 2 ] 

P. 0. Eat— for Pebitioners. 

Assistant Government Advocate — for the 
Crown. 

Judgment. — This is an application on 
behalf of the first party in a proceeding 
under S. 146, Oriminal Procedure Code. 
The ^bjeot of dispute comprises two fields 
measuring 4 acres and 89 decimals, being 
Survey Plots Nos. 316 and 324. The first 
party claimed this land as their Kasht land 
while the second party claimed this as their 
khudakast land. The Kecord-of- Rights 
which was finally published in the year 
1911 is in favour of the first party. 

The learned Magistrate in his judgment 
says ** the parties have introduced into the 
ease a mass of irrelevant matters fit for 
cognizance by a competent Court in a re- 
gular suit for adjudication of title and 
restoration of possession with recovery of 
mesne profits. They have also filed 
certified copies of documents and of jiidg> 
ments or orders of Courts, most of which 
tend bo throw little light on the case."' 

Then as regards the oral evidence all 
that he says is, “ both the parties have 
produced oral evidence which is not quite 
satisfactory.” Then he ends his judgment 
by saying 

I have perused the statements filed by 
the parties, heard their pleaders and con> 
sidered the effect of the evidence adduced 
by them and in the circumstances of the 
case I decide that the second party was in 
Actual possession of the plots under dispute 


on the date of the initiation of the pro- 
ceedings.” 

* 

In my opinion this judgment cannot 
stand. The learned Magistrate does not 
consider the evidence, produced by the 
parties. The Record -of -Rights is in favour 
of the first party. He does not say 
how this Record-of- Rights has been rebut- 
ted and what is the evidence adduced by 
the other side. It is stated before me 
that a large number of documents had 
been produced by the second party which 
rebut the presumption raised by the Re- 
cord- of -Rights, but the learned Magistrate 
does not refer to a single one of those docu- 
ments and it does not appear that he con 
sidered those documents inasmuch as he 
says that most of the documents were 
irrelevant, and throw little light on the- 
case. 

As was laid down in the case of Lachmi 
Ojha V. btraj Misser (i), the general re- 
mark in an order under section 146, Cri- 
minal Procedure Code, that the oral evi- 
dence is not reliable, without referring to it 
and without giving any reason, is not a 
disposal of the evidence upon the record. 
It amounts to a refusal to exercise the 
jurisdiction vested in a Magistrate by law 
and is remediable by the High Court in 
revision. The same view was taken in 
the case of Aailasbehari Lai v. Jai 
Naratn Bai (2J. In my opinion this order 
cannot be upheld. One can form no idea 
as to what the evidence on the record is 
and whether the learned Magistrate con- 
sidered the evidence adduced by the 
parties. 

This order must be set aside and the 
case remanded to the Court below for trial 
according to law. 

Case remanded* 

(1) A I E. 19il Pat. m. 

(2) (1920) 1 P. L T. 291=57 h 0. 169=1930 
P. H. C. 0. 288. 



BAMDULABl P, JANCJ BAHADUB (MaophOTSOD, J.) Patfld 689 


1923 

A. I. R. 1923 Pataa 589. 

• Das and Maophbrbon, JJ. 

Bamdulari Kuer — Defendant-Appellant 

V. 

Jang Bahadur Singh and others — 
Plain t}i£f s- Respondents. 

A. No. 846 of 1921, decided on 2nd 
July 1923 against the decision of the Db, 
J., Gaya, dated 4th February, 1921. 

BtnduLaw — Joint favitly — Contract in favour 
oj manager personally — Not enjorceable by other 
members of Ills family after his death — Contract 
AdJ, S. 87. 

Where A exeoatied aa agraemeub bo sell in 
favour of B personally and received Ra. 8,000 as 
earnest money, and thereafter B died. 

Held that the other members of the joint family 
^of which B was the manager cannot sue bo an- 
'fhroe the contract against A but that A was bound 
to refund the earnest money received by him 

[P. 68^, 0. 8 , P 5y0, C. J, 2J 

27. K. Prasad— for Appellant. 

Sivanandan Bat — for Respondents. 

Maepherson, J. — This appeal is pre- 
ferred by the widow and legal representa- 
tive of the Defendant, the suit against 
whom was dismissed by tho trial Court 
but decreed in part by the District Judge 
on appeal. 

The case for the plaintiffs was that Rai 
Bindheswari Prasad on or before the 4th 
December I9i6 in anticipation of a decree 
on oompromisQ which he eventually obtain- 
ed on 15th December against Mathura 
Prasad for Rs. 19,146-9-1 contracted to 
sell the decree to the plaintiffs and their 
father Ramphal Singh for Rs. 1 8,000 and 
took Rs. 3,000 at onoe out of the stipulat- 
ed oonstderation and on the 11th January 
1917 executed an agreement (Ex. 1) in 
favour of Ramphal Singh to sell the 
aforesaid deoree to him mentioning therein 
that 2,000 had been paid, though in 
fact Bs. 8,000 had been paid. The plain- 
tiffs inter alia alleged as follows; — 

4. That Babu Ramphal Singh, the 
plaifftiffs’ father lived iointly with them 
and they were members of a joint family 
governed by the Mitakshara School. He 
died while living jointly with the plaintiffs 
and leaving the plaintiffs behind him. 
The entered upon possession 

and ooeapittion p( t>be ontire property 


belonging to tho joint family by right of 
survivorship. ” 

The defendant failed to execute the deed 
of sale io spice of notice from the plaintiffs 
and on the other hand realised the decretal 
money from Mathura Prasad by execution 
of the deoree which he had contracted bo 
sell to plaintiff's. The plaintiffs therefore 
claimed Rs. 4,522-9-1 made up of Rs.3,030 
paid to tho defendant, Rs, 1,146-9-1 
damages, and interest. 

The defences were that non -execution 
Was due to the laches of the plaintiffs, that 
only Rs. 2,000 had been advanced and 
that the con bract was void as Ramphal 
Singh had died before the 11th rJanuary 
1917 when the contract was executed. 

The trial Court found that the contract 
was complete before 4bh December bub 
sustained the defence that non -execution 
of the sale deed was due to the inexcusable 
laches of the plaintiffs in spite of notice 
from the defendant to execute fche hewala 
and held that the plaintiffs were ac- 
cordingly not entitled to recover the de- 
posit of Bs. 2,000, even though there was 
no express stipulation for forfeiture in case 
of default. As bo the death of Ramphal 
Singh it was found bo have occurred on 
the 20bh December 19 lb bub the learned 
Subordinate Judge held that the matter 
was not affected by bis death inasmuch as 
the agreement did nob appear bo be a per- 
sonal one in his favour. 

T he lower Appellate Court held that it 
was not proper to apply to Ex. 1 a cons- 
truction at variance with its terms which 
be considered was a promise to execute a 
sale-deed in favour of Ramphal Singh per- 
sonally and that this promise became inca- 
pable of fulfilment on his death, according- 
ly the plaintiffs could nob enforce a pen- 
alty clause against the defendants, and 
equally the defendant’s claim was unten- 
able that the plaintiffs forfeited the ear- 
nest money U) sinoe on the defendant’s 
own showing there was uncertainty in the 
contract on the question in whose favour 
the deed should be executed and (2j sinoe 
the deed was not signed by Ramphal 
Singh or by any one on his behalt 
As tbie dwtb of BAiopbAl SlDgb 



5yo P«tBa 


BBYAM BUHOBB «. JAQABMAlIa 


192 ^ 


bad rcndnred the oontraoli incapable of fnl- 
blment and therefore void, or in the alter- 
nabive' as it is or had become void for 

I unoertainty, the defendants must refund 
Rs. 2,000, tho earnest money, with interest 
to the plaintitfs. 

In second appeal by tho widow and heir 
of the defendant it is submitted that the 
oontraot, which was admittedly entered into 
on the 3rd or ^th December 1916 was 
capable of performance since it was entered 
into by the joint family and the money 
was advanced from ihe joint family funds. 

In reply it is oon tended that there is a 
clear finding of fact that the contract was 
a personal one and the earnest money 
could not be forfeit except -for default and 
Ramphal Singh was not in default. 

No other contention was advanced and 
ndeed tho arguments in the appeal have 
hardly extended boyond a statement of 
these j[)ropositions. 

The peculiarity of the present position 
is that each party rolies upon the pleadings 
of tho other. Tho quostion for decision is 
therefore wh<>tb 0 f tho contract of appel- 
lant’s husband was a personal one with 
Ramphal Singh or one with him as harta 
of the joint family of which Respondents, 
his sons, arc the surviving members. It is 
admitted that if it is not found to have 
boen a contract with the joint family of 
which Ramphal Bingh was korta this ap- 
peal must fail. 

Now the findings of tho first Court on 
this point aro very far from confident. 
After deciding that the contract was com- 
plete before^ tho 4th December 1917, he 
proceeds : *' Besides the contract does not 
appear to be of a purely personal nature. 
Ramphal Singh was member of the Plain- 
tiffs* joint family and tho Plaintiffs them- 
selves appear to have paid the earnest 
money." He relies on the fact that such 
had been the case of Defendant in bis first 
written statement as well as of Plaintiffs. 

The learned District Judge, relying upon 
the fact that the document itself is express- 
ed as being in favour of Baba Ramphal 
Sini^ and not in favour of him and his 
heirs or of him and other members of his 
family i&nds that the oontraot is of personal 


nature so that it did not bind the execu- 
tants to execute a sale-deed in favour of 
any one but Ramphal Singh, Here he 
accepts tho oase made by Defendant in his 
second written statement and displaces the 
hesitating finding of the trial Court. No 
copy of Ex. 1 has been produced and 
thus this C’ourt is restricted to the infor- 
mation obtainable from the paper-book: It 
appears therefore that the question whether 
the oontraot was personal or was entered 
into by the joint family consisting of the 
Respondents and their father is disposed of 
by the finding of fact of the lower appellate 
Court when he holds that the Defendant 
did not bind himself to execute a sale- deed 
in favour of any person but Ramphal Singh 
himself. It has not been contended before 
us on the strength of S. 37 of the Indian 
Contract Act, 1872 or otherwise, that the* 
Respondents as heirs and representatives of 
their father (as distinguished from the 
members of the same joint family with 
himj aro bound by his agreement to pur- 
chase. 

In our opinion, in the oiroumstanoes of 
the oase, the decision of the lower Appel- 
late Court is correct. The appeal aooord- 
ingly fails and is dismissed with costs. 

Das, J.— I agree. 

Appeal dismissed. 
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MUIililOK and Buoenill, J J. 

Shyam Sunder Bai and ofhsM — Defen- 
dants-Appellants 

V. 

Jagarnath Misra Plaintiff-Respon- 
dent. 

A. No. 1098 of 1921, decided on 11th 
July, 1923, from the Appellate deoree of the 
Sub-Judge, Bhagalpure, dated 9th May, 
1921. 

(«) Btndu Law-^^Ahenatim by oM co-parwner^ 
Suit by another co-parcener Jor hts share ^ly on 
ground no necessity does not he. 

A oo-paeoener in a joint family property, who 
eBtabliehes that a member of the family has 
alienated that property without legal neoea- 
aity, can aue to reoovet the whole pro- 
perty. He oannot be allowed to ana •fox bia 
own share ox any ipeoifio portion thereof fox 
is a Mitakfhue joint family no pastioolas 
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share can be predioaiied as belonging to any indivi- 
dual member. [P. 5'>1, 0. 2.] 

^b) Ci^il P. 0., 0 fi, P 17 — Amendment involving 
change ojcase cannot he allowed tn second appeal. 

A prayer for amendment involving a claim for 
additional relief and addition"oE new parties and a 
change in the whole aspect of the case cannot bo 
allowed in second appeal, [P. 512, 0 Q.] 

S. N, Sinha —for Appellants. 

8, af . Mulliok —ior Bespondent. 

MuUick, J . — ^This second appeal raises 
the question of the right of a coparcener in 
a joint Hindu family govern od by the 
Muiakshara law to bring a suit for the 
recovery of his share of the property from 
transferees who have purchased tbe pro- 
perty from a coparcener claiming to act on 
behalf of the joint family and who have 
failed to prove that the sale was made for 
legal necessity. 

The plaintiff and his father Bulan repre- 
sented one branch while 'dakut and Babu- 
jan represented the other branch of the joint 
family and on the 1 5th November 1907 
the property in suit was sold by Babajan 
and Makut to fcha defendants for a sum of 
Rs. 8,850 ; the plaintiff alleges that in 
1902 his father separated from Bahujan 
and Makut and began to hold his half 
share in the property separatti from them. 
The present suit was brought against the 
transferees only on the 5bh July 1918 for a 
declaration that tho plaintiff’s half share 
could not be affected by the sale and for 
recovery of possession of that share from 
the defendants. 

The defendants filed a written state- 
ment pleading that the family was joint 
and that there had not been any separa- 
tion as alleged by the plaintiff. The issue 
upon this was : “Did Bulan separate from 
Makut Lai and Babujan in Pus 110^?" 

This# issue, if decMod in favour of the 
plainliff, would hive been sufficient for the 
decision of tho case, but as thi d3fondanbs 
pleaded jointness an additional issue was 
fram^ and ran as follows; “Was there any 
legal ^necessity and is the Kebala, dated 
15-11-19 J7 binding on tho plaintiff?’* 

The Munsif found that the plaintiff 
was not separate at the time of the sale. 
He fo«nd that the family was still joint, 
that there was no legal necessity for the 


alienation and that therefore the sale was 
invalid. He however gave the plaintiff a 
decree for his half share and that ‘decree 
has been affirmed by the lower appel- 
late Court. 

The present second appeal is p’-ef erred 
by the defendants on the ground that in 
view of the finding that the plaintiff was 
not separata at tha time of the sale his 
claim to recover a half share cannot be 
entertained. 

Now upon the authorities this contention 
is undoubtedly correct \ coparcener in a 
joint family property, who establishes that 
a member of the family property has 
alienated that property without legal 
necessity, can sue to recover the whole 
property. He cannot be allowed to sue for 
his own share or any specific portion there- 
of for the simple reason that in a Mitak- 
shara joint family no particular share can 
be predicated as belonging to any individual 
member. Tn the present case tho plaintiff 
has not only omitted to ask for the reifbvery 
of tho whole property but he has failed 
to implead his co-sharers, therefore, in 
my opinion the suit ought not to have been 
entertained. 

The only concession, which the Courts 
have so far made in the direction of allow- 
ing the share of the transferor to be affoo- 
tod, is where tho share of the transferor 
has been attached in execution of a money 
decree. Tn such a case the Courts have 
hold that a co-sharer, who sues for the 
rnoovory of the whole property, will he 
allowed to recover, but that it will be 
declared that the pLircha''or of the interest 
of the transferor is entitled to partition and 
to recover thereafter that portion of the 
property which ropro^^ents thi transferor's 
interest therein 

There is no justification for tho conten- 
tion that as tho plaintiff was entitled to 
sue for tho whole he is entitled also to 
relinquish his claim to half and to a'^k for 
a decree for the remainder. The Courts 
have neV'^r countenanced a suit of this 
kind. 

The question as to other equitable 
relief does not arise in this case In 
Bnnwan Lai v S^Av Sunker Misser H) 


(1) (190^) 13 0, W N 818=1 I. 0. 670. 
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a oo-paroener sued the transferees as well 
as the ooparoeners who had transferred the 
property. There a deoree was made for 
the recovery of the whole property but it 
was provided that the plaintiff should re- 
fund to the transferees the purchase money 
paid by them and in the event of his failing 
to do so, the transferees would be entitled 
to retain possession of that share, which on 
partitiox^ would represent the interest of 
the transferors. 

A somewhat similar course was followed 
in Uahanih Bam Sunder Das v. 
Barhumdeo ^arayan Thahur (2). There 
a coparcener sued for a declaration that 
a mortgage in respect of the joint family 
property by his oo paroeners was invalid. 
The mortgagees having brought a suit for 
^he enforcement of their mortgage and 
advertised the joint family property for 
sale, the declaration given to the plaintiff 
in his suit was that the whole property was 
liable to be sold in execution of the mort- 
gage fcieoroe, it being notified at the sale 
that the plaintiff and his ooparoeners were 
in possession in proportion to their res- 
pective interests and that the shares of the 
mortgagor coparoeneis were held subject to 
the lien of the transferees. No such equity 
arises in the present case in view of the 
form in which the suit has been laid. 

The result might have been otherwise if 
the plaintiff had put his claim in the 
alternative and joined his coparccnors as 
defendants, but he has not chosen to do 
and I think it is not possible to allow him 
any equitable relief. 

It is suggested by the learned Vakil for 
the appellants that we should allow the 
plaint to be amended. But having regard 
to the fact that the case has* now reached the 
second appeal stage and that it was open to 
him in the trial Court as soon as the evi- 
dence on the issue as to separation was 
taken to ask for the amendment, I do not 
think we should now allow him to alter 
the whole aspect of the litigation by in- 
cluding an additional prayer for relief and 
by bringing new parties on the record. 


(^) (1909) 14 0. W. N. m I. G, 986. 


The result therefore is that the decree of 
the lower appellate Court will be set aside 
and the suit will be dismissed with^ costs 
throughout. 

Bucknill» J — I agree. 

Appeal allowed, 
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JWALA Pbasid and Ross, JJ, 

Binanand Sawase and another — Plain- 
biffs-Appellants 

V. 

Thuroo Mahto and others — Defendants- 
Respondents 

A. No. 1191 of 1921, decided on 26th 
June, 1923 against the Appellate deoree of 
the J. 0., Ghota Nagpur, dated 11th April, 
1921. 

Adverse possession-^Mortgagee in possession-^ ^ 
Trespass against mortgagor's interest must M' 
"known to mortgagor i 

A mortgagee in poaaeaaion of property ia bound 
to preaerve the right, title and intoreat of the 
mortgagor and to prevent any invaaion of that 
right by a atranger. The mortgagor having put 
the mortgagee in hia stead in the poaaeaaion of 
the property enjoys immunity and believea that 
Ro far aa hia posaeeaion ia oonoerned his interest 
will be protected by the mortgagee. Therefore, 
if the mortgagee has either by neglect or in 
oolluaion allowed any other person to come 
into poaaeaaion of the property there will be, 
no invasion of the rights of the mortgagor 
and when the time for redemption arrives he 
will be entitled to treat the stranger aa a 
treapaaaer, and the^ atranger’a right by adverse 
poaaeaaion will not commence againat the mort- 
gagor unless and until the mortgagor had exercis- 
ed his right of redemption and had redeemed the 
property. This ia the case of a complete posaea- 
aion where no right of poaaeaaion ia exercised by 
the mortgagor. There may, however, be oases 
where the mortgagor and the mortgagee are both 
in possession of the property in accordance with 
the arrangements arrived at by them, and set forth 
in the covenant in the bond. In such a case the 
application of the above principle will also be 
varied ; but the principle will apply to that portion 
of the usufruct which ia supposed to be in poaaea- 
sion of the mortgagee. It may be that in some 
cases the mortgagor may himself be ^aliaing 
from the tenants that portion of the rents and 
profits which represents the hakajri : but that 
does not affect the principle though it may be 
only a question of what amount of evidence 
will be neoeaaary to prove adverse poaaeaaion 
in a Blranger. Therefore when hakajri or^renta 
and profits are reserved by the mortgage and 
are payable to the mortgagor there ia no reason 
why the principle of adverse poaaeaaion should 
not apply, though in order to take advantage of 
advene posaession it must satisfy all the usual 
oonditiona required for adverse poaaeasipn. A 
mere non-payment of the hakajri or forbearance 
to realise ft for any length of time would not 
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oreate any advene poRsessfon nov a meve payment 
of the flame to a etranger by ducesfl, force or oom- 
pulflioa, unleflfl Buoh payment ia made vrith the 
knowledge of the mortgagor that it vtm being paid 

againat hia interoat. [P. 0 1, 2; P 5 *7, 0 1 3 

Sultan Ahmed and Atul Krishna Boy — 
for Appellants. 

P. K, 8>n and fl. P. Sinlia— for Rss- 
ponde-'ts. 

Jwala Prasad, J. -Thisappoal arises 
out of a suit for lelenpliioii based upon a 
mortgage bond, dated thi 93rd April 
1^81, this deed Harakh Nath Sabi 
mortgagoi Ws jaqi^dari intor.-st in village 
Hitu T-da to Lai Khan, ancestor of dafond- 
ants Nos. 1 to 3. Tho morigagee took 
possession of tho property and enjoyed tho 
thereof in lieu of interest and had 
to ply annually to tho mortgagor vvhib is 
locally called nifcsw rent. The mortgage 
was paynblo in Ma^h 1 '61, corresponding 
to January 1905. On the 2 1st Juno 1888 
tho Plaintiff pnroSa^'ed ths j ^girdan into 
re«t of tho mo'^tgagor in Hitu Tola, Hjs 
sale certificate is Ex. 2, datdd the lObh 
Sepbemb'^r 1B8<^. Tie took delivery of pos- 
session of tho propd.'tv through Dourb, bub 
was disnossossef by tho ra utgagoo who ba 1 
obtained a decree in an ei-obineob suit 
brought by him against b\ie Plaintiff. In 
1891 the superior landlord of the jagir 
brought a suit against tenure-holder. Lai 
Harakh Nath Sabi, for arrears of rent. 
In that suit amongst others, ho implead- 
ed the Plaintiff as Defendant probably 
on account of his purchase in execution 
of the money dooree already adverted to. 

In para 2 of tho plaint of that suit, Ex 
P. the Plaintiff stated that the inouzas of 
Senegutu, Pargana Sonopur belonged as 
khorposh j^ gir to the Dtdendanb No. I on 
payment of fixed rent, etc., and the mou- 
zas were held in possession by the Defend- 
ants Nos. 2 to and bo clai -’Od tUo 
arrears of rent duo to him from all the De- 
fendants including the Plaintiff in this 
ease.# The Df^fendants did not appear and 
bbe ^urb on the 16th Deoember 1891 
passed the following order : — 

'* Defendants absent, Notioe proved to 
have been served. Ex parte decree to 
the Plaintiff for full olaim with costs, 
interest at six per cent, per annum." 

1938 F-78 


Decree was prepared, Ex. M. 3. in which 
all the Defendants including tho Plaintiff in 
tho present cas ■ are mentioned as parties. 

Th« direction in tho decree was : " It is 
ordered that the suit be decreed ex parte. 
against Lai Harakh Nath Sabi besides full 
costs, etc.” 

The salo certificate Ex. G, dated the 8th 
May 1893, mentions all the Defendants as 
judgment debtors and states that *" Tilak- 
dhari Lai purchased at auction salo on the 
15th March 1893 the properties of the 
judgment-debtors as per detail given below 
under S. ^21 of Act I of 1879 along with 
the right and interest belonging to them 
eto.” 

The specification of the properties 
covered by the sale-oertifioate is in the 
following terms " Details of the rights and 
interest in the propertie". belonging to the 
judgment-debtors which wore sold by 
auction under S. 124 of Act T of 1^79 ; the 
janirdari hhnrposh intorest in the entire 
mauzas of Senegubii, Sardkel, Dii^ah & 
Ulidih belonging to Har-'kb Nath Sabi, 
judgment-debtor No. 1," 

On the 9nd July 1^93, possession was 
delivered to the purchaser Tilakdbarl of 
the properties described in the sale-certi- 
ficate. On the 2nd February 1906 Tilak- 
dhari sold his interest in the properties by 
private hewala to the Defendants Nos 4 
and 6. On the 9bh February 1906 the 
Defendants Nos. 4 and 5 deposited 
^ 1 000 due on tho zarp^shgi and the de- 
fendants Nos. 1 to 3, the sons of the mort- 
gagee withdrew the amount. 

The mortgage was thus redeemed and the 
Defendants Nos. 4 and 5 ware in posses- 
sion of the property. In Magh 1963 (cor- 
responding to 1907 j the Plaintiff tendered 
the zarpes^'gi money bo the Defendantc 
Nos. 1 to 3 ; but they refused to accept the 
money stating that it had already been paid 
off by Defendants Nos 4 and 6. The 
Plaintiff therefore doposite 1 the money in 
Court and oommenoed his action for re- 
demption of the property in question. 

Tho learned Munsif decreed the suit. 
On appeal the Judicial Commissioner 
of Ranohi set aside the decision of 
the Munsif and dismissed the suit. 
IJe held that the Plaintiff's -purchase 
having been unregistered, the superior 
landlord was entitled undor the proviso to 
S.’ 126 of Act 1 of 1879 to treat tho 


f 
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whole iaqir as the ngVifc ani bihle of Lai 
Harakb Nath Sahi an<l t\iat the title of the 
Plaintiff's father pas'^ed to Til ikdhari -n his 
purohase of 1893 in es;»‘cution of the lent 
decree obtained by th3 superior landbrd 
He further h.‘ld that r.he Piaintilf lost his 
title, if any, to the property in questlonr by 
reason of the adverse possession on the part 
of the defendants for the statutory period. 

The Plaintiff has, therefore, oomo to 
this Court in second appeal, and he dispu- 
tes the findings of the 'ourt be^ow on both 
the aforesaid points. His oontootinn is 
that in ho purchased thi right, title 

and interest of Lral Har\kh Nath S.ihi. and 
therefore when Tilakdhari the anoester of 
the Dpf 0 ndan^s purohasod tlie' property in 
1898 in oxooution of the rent decree of tho 
superior landlord, Harakh Nath tial no 
interest in the propiirty. 

Consequently that purchase is of no avail 
as against the plaintiff The jagir in ques- 
tion isof the nature of a khor osh nrant 
resiiinable upon failure of male issue in the 
lin 1 of the original grantee. But un ler 
Bengal Act I of 187;) which govern '‘•1 the 
tenure in question at that t<mo i* was 
saleable in execution of a decree obtained 
for rent or any other money with the sanc- 
tion of the Commissioner, Hut in <^iich a 
sale only the right, title and int erest of 
the judgmont -debtor pa-sos and not the 
tenure itself. 

Therefore, if the plaintiff had already 
purchased the right, title and interest of 
Lai Harakh Nath previous fo the auction 
sale in execution of the rent d* erre at 
which the d fendants had pundiascd the 
property there was nothing left of the inte- 
rest of T-al Harakh Nath to pa'JS to Tilak- 
dhari. The plaintiff, however, having 
purchased the t^uro in execution of Ins 
money decree was bound to pay thearrenrs 
of rent to the superior landlord for which 
the doorcfl Ex, M 3 was obtained by him 
and in execution of which Tilakdhari pur- 
chased the property. 

The siTporiot landlord accordingly made 
the Plaintiff along with others, who 
had any interest or possession in the 
property, parties to the rent suit. He 
gave reason in para. 9 of the 
plaint which has already been 
referred to above for making persons, 


claiming through Lai Harakh Nath, the 
tonure-hildor. parties to the suit He said 
that they wore in posssss’on of the proper- 
ties through La' Harakh Nath, the tenure 
holder. This is obviously because the name 
of Harakh 'at i continued to be registered 
with lespcot tio the tenure in question and 
as being liable to tho landlord for the rent. 

The Plaintiff and other persons referred 
to in tho plaint of 1891 ware not probably 
registorad in the landlord’s sheyista, and 
oons^quenlily although they had acquired 
the intorbst of the lagird .r tho landlord 
broil !ht tho suit against the jagi dar ky 
makm ; them parties to the suit thus giving 
them an opportunity to pay the arrears of 
rent and sav i tho prop Tty from being 
•'oM in nxociition of tho rant decree. But 
the Plaintiff naturally stat ’d in tho plaint' 
that Lai Harakh Nath, the t'^nure-holdcr, 
being tho recorded bonant was still respon- 
sible for the rent. 

The judgment of the Couft was passod 
ex parte against all tho Def^mdants. The 
d’orf'o mentions tho names of all the De- 
fend mbs but directs that the deor< o be 
passe 1 against tho judgment-debtor Lai 
Harakh Nath, Defendant No. 1. 

Mr, Sultan limed from this argues 
that the Plamtiff was exonerated from the 
liability i f tho deoreo and no decree was 
passed against him. The deo’^ee does 
not soom to have bean drawn up in aooord- 
ano’ with tho jiilgm.mt in specifying 
that it w.fcs passed agiinst the Def ndant 
No. 1 for tho Judgment does nob make such 
spool fioabion; whereas on t»io other hand, 
if it Was the inbmtion either of the judg- 
m^^nb or of the droreo to exempt the Plain- 
tiff in this case or the Defendants other 
th=in Lai Harakh Nath, it would have been 
expressly stated there. It may be that the 
doofoo was proparod under some misappre- 
hension prolul)ly on account of the pro- 
minent mention in the plaint of Lai 
Harakh Nath as the holder of the .jagir 
and as being probably liable. ^ 

Tho subsequent proceeding in execution 
of the decree, however, makes it perfectly 
clear that the interest not only of Lai 
Harakh Nath but of all the judgment- 
debtors including the Plaintiff Iq 
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this oaf^e was sold up {vide salo-oertitioate 
and dakhal ekam mention e > above). 
Here al^ Mr. Sulbaa x\bmod eunbcnds that 
in the specificatioa of tiho proportiies sold it 
is shown that only tho inberest of Harakh 
Nath was sold and not or all tho judgment- 
debtors. 

1 do not agree with this oontontion. It 
has been clearly stated in the sale-oertifi- 
oate that tho right, title and interest of 
all the judgment debtors was sold by auc- 
tion. The word is **kakait madtunan” 
and not “ haktat mad%un” ; and then in 
thp earlier part of the salo>oertifioato 
** mcidiunan ” that is, judgmont-debtors in 
the plural have boon mentioned; and tho- 
ugh judgment-debtors wore stated in the 
description of parties at the beginning of 
e salo oertifioato, the name of Lai 
arakh Nath only is mentioned. But 
this IS only with a view to de&cribo tho 
pioperty that is, *'hakxat jagir knorposh 
Lai Harakh Nath Sahi. Madtun No. i.’* 

That is the descriptive portion of the 
property which was sold at the auction 
sale; in other words, the khorposh j-gir of 
Lai Harakh Nath Sabi. 

On careful consideration of all these 
dooumenis in question I am clearly of 
opinion that the Plaintih’s intarost if any, 
was sold at the auction sale in execution of 
the rent decree and purchased by Tilak- 
dbari. Tho Courts below were probably 
misled by the decree in this case in stating 
that It was passed only against the jagirdar. 
They did not refer to the sale ceititicate 
and d. khal d^ ham. If their attention bad 
been drawn to these documents they would 
probably have held that tho interest, if 
any, of the Plaintiff also passed by that 
sale. Even if the deoiee was passed only 
against the jagirdar it was not the decree 
but the purchase under the sale-oertifioates 
that gave title to Tilakdban who was not a 
party to the decree. 

the first time he comes upon the 
soexle by virtue of his purchase at the auc- 
tion sale ancl he takes bis title from the 
sale-oertifioate That sah -certificate, 
as observed above, showed that he 
purchased not only the interest of 
tha Jagirdar but the interest, it any, 
of the Plaintiff. The plaintiff was 


a paity to iihc' d .ctbo. Hu was a party to 
all tiiu prucei Uings whioa lea up to tue 
giuDb tf tbo ^aio-ceibitu utu ana liu dahhul 
def aiif II this had bcuu di'^oovorcd during 
the t) lal ut luu Cise eitbt r in the uriginal 
Cou;^ 01 in the Appeiiatu Coiut much 
trouLue and cost, would Lave U(-on saved to 
the pa I ties; periiaps the caso would not 
have come to this i. ouit. 

W Ilf leas we in second appeal areT some- 
what ciroum-cribcd and not required to go 
into the ovidenoo, it is expected that the 
Couits beiow who havo to deal with the 
fact s and upon whose appi eolation oi facts 
we havo to go, should take great care to go 
thiuiigh the documents and other evidence 
in tho case so as to leave no loophole for 
criticism being levelied against the find- 
iDgi oi fact or injustice being done to par- 
tie*5. 

lo my mind the documents in question 
reieiied 10 thiow the Piamtitl altogether 
out ot Cuuit, and that prooabiy is the r Ga- 
bon why loi so many years trom 1893 up 
to the timo when hu biuught this case, he 
did nu' move m the matter and dispute tho 
title ucquiivd by liiakdhati from his pur- 
chase at tbo auction sale. 

(Ju tho view that I have taken tbo 
apreal siiould bo dismissed, although 1 am 
not piepaiid lu endoi!:e tho view LXpiesscd 
by the Coiut Leiuw that sale m execution 
of tbo lent dtciee under Act 1 ut 1879 ot a 
./Oiyir lenuie WLiild as a matter of course 
extinguibh the title ol any ptrsun acquired 
priviousiy, either by piivate puiohase or in 
exicution oi a money deuieu ioth m sale 
m exLcution ol money ueurcoo and in sate 
execution oi imt Otcieos tho right, title 
and interest only ol the jagi- dar m the 
tenuie passes and cooiLtquentiy one who 
pui chases first pievuiis against subsequent 
pui chasers, 

Tho learned Judicial Commissioner dis- 
missed the Fla ID tilt’s case also upon the 
ground that his right and title in the 
propcity were extinguished by reason 
of advetse possession lot c\er twelve 
years held by tho Dehndunts. Ihis 
view of tbo loaiDcd Judicial Commis- 
sicner has b(cn stienuously commonted 
upon by the learned Goveinment Auvocate 
and has, on the other hand, been vehc* 
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mently supporbed by Mr. Sen on behalf 
of the R' Spondents. 

Ibo question raised by learned Counsel 
on both sides is whether the\e can bo any 
adverse possession against the mortgagor so 
long as the mortgagee is in possessi<Jn of 
the property when the time lor redemp- 
tion of the mortgage has not arrived. 

in support of their respective conten- 
tions learned Counsel have cited authori- 
ties Mr. Sultan Ahmed relies on, 
amongst others, the oases of Chinto v. 
Jankz (1) and Kunwur Stn v. Darbari Lai 
(2j. Mr. Sen on the other band relies 
upon the oases of Kanhovlal v. Mt. Manht. 
(8j, Ammi^ v. harnakmhna Sastn (4J and 
Puitappi^ V. Ttmm^ ji (5). Ho also refers 
to the ease of Nand Kumar Lai v. Brojo 
Bhookun '>ingh ^6). This report is not 
available. 1 have carefully considered this 
case and also the observation of Lord 
Hardwicke in Gas^orne v. Scar/e (7) refer- 
red to m Kunivar Sen v. Darbari L<d 
and without going into a detailed discus- 
sion of the authoribios placed before me, 
I would like brieliy to sbate my views on 
the subject, 

We are considering the case of a mort- 
gagee in possession of propeity. Now so 
long as ho is in possession his possession is, 
to some extent, that of a brusbae', unlike 
ordinary lessees ho is bound to preserve 
the light, title and interest of the mortga- 
gor and to prevent any invasion of that 
right by a stranger. 

The mortgagor having put the aortgagee 
in his stead m the possession of the iiro- 
perby enjoys immunity and believes that 
so far as his possession is concerned his 
interest will be protected by the mort- 
gagee. therefore if the mortgagee has 
either by neglect or in collusion allowed 
any other person to come into posses- 
sion of the property, there will be, in 
my opinion, no invasion of the rights 
of the mortgagor and when the time for 


(1) (1892) 18 Bom. 51. 

'2) aSK') All i 1 94 I. 0. I7l. 
(8) (1901) 6 0. W. N GOl. 

U (is'<9 2 Mad 226. 

(5) (i8 9) 4 Bom. ,76. 

6) (1897) 4 Woman’s Rep. 36. 

7) (1837) 1 Atk. 60 j=26 R. 8T1 


redemption arrives he will bo entitled toi 
treat the stranger as a trespa'ser, and thei 
stranger’s right by adverse possession will] 
not commence against the mortgagor unless 
and until the moitgagor had exercised hisi 
right of redemption and had reaeemed the 
property. This is the case of a complete! 
possession whore no right of possession is] 
exercised by the mortgagor. 

There may, however, be cases where the, 
mortgagor and the moitgagce are both in 
possession of the propeity in accordance 
with the arrangeme nts arrived at by them 
and set forth in the covenant in the bond. 
The possession oi the mortgagee consists in 
the appropriation ol tho usuiruob of the pro- 
perty and that tho usufruct may be enjoyed 
by both moitgagor and mortgagee for the 
usufruct and the income of the property 
might far exceed the interest in lieu of 
which the mortgagee enjoys the possession 
of tho property In such a case the applica- 
tion of the principle which I have tried to 
lay down above will also bo varied: but the 
pi inoiple will apply to that portion of the 
usufruct which is supposed to bo in posses- 
sion of tho mortgagee. 

To give a concrete example, I would re- 
foi to tho facts of tho present case where 
a rent has been reserved to be payable by 
the mortgagee to the mortgagor. It may be 
that in some cases the mortgagor may 
himself bti realising from tl.n tenants that 
portion of tho rents aud piohts which 
represents the hakajri ; but that does nob 
atfeot the piinciple, though it may be only 
a question of what amount of evidence 
will be necessary to prove advor^^e posses- 
sion in a stranger. 

Therefore I am of opinion that when 
hakajr* or rents and profits are reserved by 
the mortgage and aie payable to the mort- 
gagor there is no reason why the principle 
of adverse possession should not apply, 
though in order to take advantage of ad- 
verse possession it must satisfy all the 
conditions required for adverse possesdion, 
namely, it must be open, hostile and to 
the knowledge of the mortgagor. A mere 
non-payment of the hakagrv or forbea- 
rance to realise it for any length of time 
would not create any adverse possession 
nor a mere payment of the same to a 
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stranger by duress, foioe or compulsiofl, 
unless such payment] is made with the 
knowledge of the mortgagor that it was 
ibeing*paid against his interest. 

This therefore necessarily leads to the 
conclusion that in the case of a mortgageo 
in possession where hakajri is fixed, the 
oiroumstattces of each case will determine 
whether there can be any adverse posses- 
sion or not in a stranger. In the Allaha- 
bad case the person claiming by adverse 
possession had got his name registered in 
the Revenue Court and that fact alone was 
said not to constitute adverse possession. 
In •the present case in tho attestation pro* 
C 0 dings it was hold that the Defendants 
Nos. 3 and 4 wore in possession of tho pro- 
perty and their names were registered as 
against the plaintiff. That alone on the 
^w taken by the Allahabad High c;ourt 
may not be sufficient to oieate adverse 
possession in favour of the Defendants Nos. 
4 and 5. 

Now in this case the money became 
payable and the right to redeem the pro- 
perty did arise and in fact on the 9bh 
February 190fi the defendants deposited 
the money due on the zarpeshgi and re- 
deemed the property on the 17tb February 
1906. They are also said to have realised 
the hakajn duo to thorn, and thoso facts, 
the Courts below have held, constituted 
adverse possession in favour of tho Defen- 
dants Nos. 4 and 6 and satisfied all tho re- 
quirements or conditions of a complete and 
valid adverse possession. 

There is a good deal of force m the view 
taken by the learned Judicial Commis- 
sioner. I, however, find that the question 
of adverse possession becomos much strong- 
er in the Defendants Nos. 4 and 6 by 
reason of the result of tho litigation in the 
rent suit in 1893 when tho possession of 
the property was delivered through Court 
bo Tilfifkdhari in the presence of the 
Plaintiff. 

This fact has not been noticed by either 
of the Courts below nor is it urged in the 
arguix/ents at the Bar. Tilakdhari, the 
plaintiff says, had no right to be in posses- 
sion and if he got possession in 1893, he 
was a trespasser from that moment; that 
possession was delivered in a case where 
the platetiff was a party and consequently 
it was open and hostile. 


Taking all these oircumstanoes into con- 
sideration 1 would in this case hold that 
tho Plaintiff lost his title, if any, by 
adverse possession. Therefore I would dis- 
miss the appeal with^oosts. 

Ross, J. "I agree. 

Appeal dismissed, 
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JWAL4 PBASAD Atlo Ross, JJ. 

Karshan Bhaban O/iataifa— -Judgment- 
dobtor-Petitioner 

V. 

Indra Narayan Chandra — Deoreo-hold- 
er-Opposite Party. 

S. A. No. 987 of 1922, decided on 9th 
April, 1923. 

(cl) Cisti Fro. CodCf O. 41, li. b’-^ConJltUtug 
Ictjaitofiib — Balance oj oanyemcncc tube looked to. 

in an applioafcion b/ the judgment-dcbboi* foe 
ebay of oxQoution pending the disposal of the 
appeal, tho judgment doutoi alioged that on the 
land in question stood hia ooolie shod and tram 
lines for the purpose of working oolLery the 
opposite pj rty domed tho existence of any oooUe 
shed or the tram iines. 

i/t’id, that the balance of oouveniouoo lay in 
staying the execution and delivery of potsession 
of the property in dispute pending tho disposal of 
the appeal on tho ludgment-debtor furnishing 
Buffioient security for tho restitution of the same 
to the daoreo-hoider m the event of the appeal 
being dismissed. [P. bad, (J. l.J 

{b) Fratiice — Froccd'uie — Kx parte order Jur de- 
ii\try oj pobU'Sbtm not to be made — Ciwtl F. G'., 
0 35 

An important order suoh as order for delivery of 
possession should not be passed t'a- paito and the 
signature of idoador should invariably be taken m 
column 4 provided for in the order-sheet for the 
purpose. The s pecial oolumn provided for in the 
order-sheet ig particularly meant to guard against 
any injustice being done by an cu parte order 
behind the back of a patty. [P. fiyy, Os. 1., ii.j 

(c) Fracttce^Case st?ht backjroni Mtgh Court-— 
Parties must be gtwen notice oj reoeipt oj record. 

It is the usual practice of notifying to tho par- 
ties the reoeipt of the record when it goes back 
from the High Court in order that the parties may 
be apprised of it and take neoessary steps. 

[P. 699, 0. 3] 

i. B, Mookerjee-^-iov Petitioner. 

8. C. M^zumdar — for Opposite Patty. 

Order. —This is an application by 
the judgment debtor for stay of exe- 
oujtion pending the disposal of the 
appeal in this Court. The opposite 
party decree-holder resists this appli- 
cation. The disputed property is a 
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piece of land about ^0 hiHhas in area. 
Ihe iudgment-debtor says that on the 
land m question stand his coolie shed and 
tram lines for the purpose of working his 
colliery. The opposite party denies the 
existence of any coolie shed or the tram 
lines. It is true that m face of the extra- 
ordinary statements made on behalf of the 
parties it is not possible to be certain as to 
whether the coolie shed and the tram lines 
stand on the land in dispute. If, however, 
they do exist, the judgment- debtor will be 
put to substantial injury and loss if the 
decree- holder removes them after getting 
possession of the property in dispute. 

According to the case of the opposite 
party, the land is practically pcrti and 
therefore no loss would accrue to the oppo- 
site party if the delivery of possession is 
stayed pending the disposal of the appeal. 
Any undertaking on behalf of the decree- 
holder not to change *'the outlook and sight 
of the land'* in dispute will be of no avail 
if, as he says, there is nothing on the land 
in question. 

Considering the circumstances of the 
case we are satished that the balance of 
oonvemenoe lies in staying the execution 
and delivery of possession of the property 
m dispute pending the disposal of the 
appeal on the judgmtnt-debtor furnishing 
sufficient security for the restitution of the 
same to the decree-holder in the event of 
the appeal being dismissed. e, thereforoi 
set aside the older of the Registrar and 
direct that the execution bo stayed as 
aforesaid. The Court below will deter- 
mine the amount of security necessary for 
the purpose. 

The learned Vakil on behalf of the 
decree- bolder, however, contends that there 
is DO occasion nov? for the stay of the deli- 
very of possession inasmuch as possession 
of the property has already been delivered 
to the decree-holder. To 4his the learned 
Vakil on behalf of the Itidgment-debtor 
replies that tte ciioumstanoes m which the 
delivery of possession was eheoted will 
justify this Ccuit to ignore the said deli- 
very of possession and to restore atatua 
qna o/nte and direct the possession to be 
delivered back to the judgment-debtor. 
These circumstances are as follows 


On the 26th February 1923 the learned 
Registrar refused the application of the 
judgment-debtor for stay of the execution. 
The judgment-debtor shows by an affida- 
vit filed in this Couit that the order in 
question was not passed in tho presence of 
his Vakil, and that neither he nor his 
Vakil was aware of the said order until the 
1st of March 1923 when the order was 
shewn to his Vakil, This allegation is not 
refuted and is in fact supported by the 
note made by Mr. Abani Bhusan Muk- 
harji, Vakil of the petitioner, in the order 
sheet on the Isb March 1928. His note 
was The order was never communicated 
to me. I came to see this order.” This 
note has been penned through and is fol- 
lowed by the word “ Seen.” 

Mr. Mukbatji says that he cancelled hiA' 
note upon the representation of the Deputy 
Registrar that the order sheet of the High 
Court should not contain such a note. We 
do nob see any reason why such a note 
should nob have been allowed to be made if 
what was stated by Mr. Mukharji was 
a fact, ibis, however, does nob matter 
for the order was actually seen for the first 
time by the Vakil on the Isb March i923. 
Ihereforo till then the learned Vakil was 
ignorant of the order. 

Mr. Mukbatji states that he immediately 
wired to his client asking him to come and 
take necessary steps in order to move this 
Court against the order of the Registrar, on 
the 5th March The High Court was 
notified to be closed on the 8rd, 4th and 
5bb kl arch on account of holy festival, but 
at the eleventh hour the dates were 
changed intso 2nd, 3rd and 4th March. 
Thus 2nd of March became a holiday and 
consequently nothing could bo done by 
the petitioner to move this Court against 
the order of tho Registrar until the Courli 
re-opened on the 5th of Maiob. 

An application of the petitioner was filed 
bo the Court against the order of the^egis- 
trar on the 6th March and was disp^ed of 
CD the 6th March. In that pider the Court 
admitted the application and directed 
notice to be issued to the opposite party, 
granting ad interim stay of execution 
of the decree pending ' the disposal the 
application. In the meantime the order ol 
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the Heghferar rejeoting the jtldgment- 
debtor's application for shay passed on the 
36th Febrnary 1933 was comrnutiioatad 
and received by the lower Oourb on the 
C3th of February, although the order w-is 
nob shown to the petiulonor's Vakil, as 
stated above, until the Isb of March. On 
receipt of the order of the Iflegistrar the 
lower Court direobed hhe execution to pro- 
ceed and the issue of processes for delivery 
of possession fixing the I9th March 
This order was, howrwer, not passed in the 
presence of the iuigment -debtor or his 
pleader. The order sheet do^s not bear 
the lignature of the jiidgrn^it-debtor or his 
pleader. 

The petitioner has sworn in his affidavit 
that he or his pleader was not aware of the 
9.foresaid order. The order sheet does not 
*’ain the sii?nature of the judgment- 
'^r his pleader, "^he result was that 
session was delivered to the decree- 
on the strength of the aforesaid 
jn the 5th March 1933, before the 
ludgment-dobtor could obtain an order of 
this Court on the 6th March for an ad- 
intanm stay of tiho execution. The judg- 
ment-dobter applied to the Court below for 
stay of exeoutiou on basis of the order 
passed by the High Court. 

In these oiroumstanoes wo do net think 
that the delivery of posses'^ion can in any 
way frustrate ‘the petition of the judgment- 
debtor for stay of execution. It is obvious 
that the judgnaent-debtor was ignorant of 
the order passed by the Court below on the 
28hh February and that order cannot in 
any way^orejudice him. The order of the 
28th of February was an important order. 

It was an order after a lapse of time during 
which the application of the judgment- 
debtor for stay of execution was pending in 
this Court. 

It been pointed out more than once 
that an important order such as the present 
one should not be passed ex parte and that 
the signature of pleader should invariably 
be taken in column 4 provided for in the 
ordepsheet for the purpose. In the present 
case there were stronger reasons why 
the order should not have been passed 
behind the back of the petitioner and 
without his knowledge or that of his 
pleadef. The special column provided 
for in the order sheet is particularly 
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m<»nt to ^uard against any inju'.tloe being 
done by an ex narte order behind the back 
of a party. lathe case of 8. if. 

D m y. Agarwallah T), where 

there was no provision relating to notion to 
be’glven to a party cono^rned, Wniroffj T. 
held that notioi should hav5 baea givon 
He further said bhat it was an elementary 
principle that no orl^r sh)ill hi 
in favour of one party against an! to the 
projudibe of another unless that other had 
an opportunity of showing that it should 
not bo mado. 

I remember to have followed and 
adopt (^d the dictum of Woodroffa J. in 
some cases and I still adhere to tfia view 
and consider the dictum a salutafy one,, 
vide OoU'^ Chandra Bag v. Janardhan 
Thakur and Bam Sukhoi Pathak v. 
Kesho Prasad Singh ^'S). 

Therefore the order of the 38th Februa- 
ry and the delivery of po'^session given to 
the opposite party must be considered to 
be null and void, and cannot in any'oase 
give any right to the decree-holder in the 
property in di puta to the prejudice of the 
judgm'mh-debtor as in the case of S. M. 
Sudevi T)evi v. % aram Ag^rtoallah ^l). 
The possession delivered to the decree-, 
holder in pursuance of the order must be 
sot aside and the property delivered back 
to the judgment -debtor. 

I would further point oui to the Munsif 
the usual practice of notifying to the par- 
ties the receipt of the record when it goes! 
back from the High Court in order that 
the parties may be apprised of it and take] 
necessary steps, The aforesaid elementar'^ 
rules of procedure should always be kept] 
in view and the non-observance of the* 
«am8 works,, as it has done in the present 
case, great hardship to the parties. 

I would therefore invite the attention of 
the learned Munsif specially to the rules 
and the authorities referred to. above. 

The result, jis that execution and the 
delivery of possession are stayed pend- 
ing the disposal of the appeal upon 
the judgment-debtor furnishing secu- 


,(1) 1905) AO 0 W. N. 90P, 

(2) A. I R. 1923 Pftt 180. 

(B) (1918) 9 . P. L. 0. 2lR=s48 I. 0. 925= 
4 P. L. W. 75 (P.B.) 



low for re'^tibubion of pamo in the ev^nfc 
of tho a-^peal b^inc* dismis^Aed, In the cir- 
cumstances of the case we direct that the 
opposite party would pay two ^old mohnrs 
to the applicant as the hearing foe. 

Applicatio'% all ^w^A. 
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TwiiiA Prasad ai^d Adami, JJ. 

Bhuneshwari Prasad Sinfh ani oth&rs 
—Appellants 

V. 

Kishan Da^jfil Bhagai ani others 
pondents. 

M. J. C. No. 155 of 1952, decided on 
I6th Febrtiary, 1923. 

C/vMP. C., 5. 151 — ctn gr int certificate 
forrefimd of< Court Fees on appeal which was 
returned. 

The High Court ha^ inherent power to grant 
a oertifiocate for renewal or refund of the value of 
fltampe used on a memorandum of appeal which 
was returned to the appellants, on the ground that 
it was nob properly stamped. 8 P, Tj. »T. 452 Foil. 

[P m\ 0. 2.] 

Jagannath Pra<^ai — for Appellants, 

Order. — This is an application on be- 
half of the appellants for the grant of a 
certificate for renewal or refund of the 
value of stamps worth Rs. 1,627-8-0 used 
on a memorandiim of appeal which was 
returned to the appellants by the order of 
this Court dated 2^nd November 1922, 
because the memorandum of anpeal ^-was 
not properly stamped. 

An application was made to the Collector 
of Patna for renewal or refund of the 
stamps used on the memoran liim oflappeal, 
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but he refused the appHoatidti by his order 
of the 6th of December, 1922. 

The appellants then moved the Conv^ 
missioner, who by his oi'der of the 11th 
January, 19^3, directed the petitioners ti 
obtain a nec^^ssary certificate for renewa 
from the Taxing Officer of this Court 
Hence the application to this Court, and 
the matter has bf'en referred to us by thf 
Taxing Officer, 

According to the view of the Stamp Re 
porter the case is not governed by an^ 
rule, and that rule 28 does not apply iflas- 
much as that rule is applicable onlv tc 
fees chargeable under S. 3 of the Court 
Fees Act and the memorandum of appea 
in the present ease does not come undoi 
that section. Even if hero be no rule, 
Court has inher- nt power under S. iT^ty 
the Code of Civil Procedure to gra? High 
oertifioate ashed for, as was held 
case of Chandraihari Singh v. 7* 
Prosad Stn:h fl). *^hat decision 
based upon the decision of the Calcutta 
High Court in the case of Earihar G^iru v. 
Anonia Ma antg f2\ No doubt, a different 
view has been taken in the Allahabad 
High Court, bub, in our opinion, we should 
follow the decision of this Court and the 
Calcutta High Court whore the practioo 
seems bo have grown up from the earliest 
time ; vide, Tn the matter of Afr, G. TJ, 
Grant (3). 

Wo, therefor', direct that the certificate 
asked for be granted by the Taxing Offieer 
of this Court. 

Certifionte granted. 


(1) (101 s) 3 P. L. J. 452rw40 \. 0 271=1918 P. 
FT. 0, '\ 278. 

(.0 40 0al. ^85=^0 I. 0, 

(8) (1^701 14 W.R, 47. 
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rlty to the satisfaction of the Court be- 


[TV ^nd.] 






